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ARGUED  AMD  DETERMINED  1828. 


IB  TBI 


Court  of  COMMON  PLEAS, 


AMn 


OTHER  COURTS, 


IN 


Trinity  Term^ 

In  the  Ninth  Year  of  the  Reign  of  George  IV. 


Calvert  v.  Tomlin.  June  6^ 


TTHE  Defendant,  on  the  8th  of  February^  in  Hilary  Where  a  cog*^ 

term  last,   rave  a  connovit  for  50/.,    with  a  con-  "^'^  ^^ 
°  °  '  given  on  the 

dition  "  that  no  judgment  should  be  entered  up  or  gth  of  Fe6ru» 

execution  issue,  unless  default  were  made  in  payment  ^'y  "*  ^^'y 

1      .        <•   ^     •!  i>  term,  with  a. 

the  l8t  of  Aprtl  next  ^^di^i^^  ^^ 

On  February  16th  he  died.     The  Plaintiff  on  the  judgment 

10th  of  Aprilj  in  Hilary  vacation,  entered  up  judgment,  "  *^"    °^* .  * 

and  issued  aJL  fa,  tested  in  Hilary  term,  of  a  day  an-  default  should 

terior  to  Defendant's  death.  ^^  ™»<^«  >» 

payment  on 

the  ensuing  ist  oiApriU  and  the  Defendant  died  in  H'laty  vacation,  before  the  ist  of 

Aprils  judgment  entered  up  on  the  loth  April  in  Hilary  vacationy  after  Defendant's 

deuh,  was  held  regular,  as  relating  to  the  ^rst  day  of  Hilary  term>  as  also  execution 

toted  of  a.  day  in  that  term  anterior  to  the  Defendant's  death. 

Vol..  V.  B  Wilde 


1828. 


Calvert 

TOMUN. 


CASES  IN  TRINITY  TERM 

Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  this 
judgment  and  execution,  as  havuig  been  entered  up  and 
issued  after  the  death  of  the  Defendant. 

Cross  Seijt.  shewed  cause.  The  judgment  has  re- 
lation to  the  first  day  of  Hilary  term,  which  was 
anterior  to  the  Defendant's  death;  and  the  writ  being 
also  tested  of  a  day  anterior  to  his  death,  the  proceed- 
ings are  regular.  A  cognovit  is  a  mere  acknowledgment 
of  a  debt,  which  authorizes  the  Plaintiff  to  sign  judg- 
ment at  any  time,  and  is  different  from  a  warrant  of 
attorney :  Wyborne  v.  Ross,  {a)  In  Bragner  v.  Lang' 
mead{b\  it  was  laid  down  that  a  judgment  signed  in  any 
part  of  the  term,  or  the  subsequent  vacation,  relates 
back  to  the  first  day  of  the  term,  notwithstanding  the 
death  of  the  Defendant  before  judgment  actually  signed; 
and  that  an  execution  against  the  goods  of  the  Defend- 
ant may  be  taken  out  upon  it,  tested  the  first  day  of  the 
term.  And  in  Waghome  v.  Langm€ad{c\  it  was  holden 
that  if  a  Ji.  fa.  were  tested  before  Defendant's  death, 
but  delivered  to  the  sheriff  and  executed  after,  the  ex- 
ecution was  regular. 


Wilde*  That  was  a  case  in  which  a  verdict  had  been 
taken,  and  the  statute  expressly  provides  for  entering 
up  judgment  in  case  of  death  after  verdict;  but  there 
is  no  case  which  sanctions  the  entering  up  judgment 
as  of  a  day  prior  to  the  day  on  which  the  Plaintiff's 
right  to  judgment  accrues :  here,  by  express  agree- 
ment, judgment  was  not  to  be  entered  up  unless  default 
were  made  in  payment  on  the  1st  of  April;  the  party, 
therefore,  had  no  right  to  judgment  till  that  day.  A 
judgment  upon  a  cognovit  is  subject  to  the  same  rules  as 
a  judgment  upon  a  warrant  of  attorney ;  and  it  is  said 

{a)  %  Taunt.  68.        (^)  7  T.R.  %o.  %4.        (c)  iB.^P.  $11. 


m 
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in  the  books  of  practice,  "  If  the  first  day  of  the  term 
of  which  the  judgment  is  signed,  and  to  which  the  judg- 
ment has  relation,  be  previous  to  the  time  stipulated  in  the 
defeasance  &c.  for  the  entry  of  the  judgment,  although 
judgment  were  not  actually  signed  till  afterwards,  the 
Court  would  probably  set  aside  the  judgment."  (a)  In 
applying  to  sign  judgment  on  an  old  warrant  of  at- 
torney, it  is  always  stated  that  the  party  was  alive  on  a 
day  in  term  prior  to  the  application ;  and  if  it  appears 
that  be  is  dead,  the  Court  will  not  allow  judgment  to  be 
signed.  In  the  present  case,  if  the  Defendant  had  been 
alive^  the  PlaintifiT  could  not  have  signed  judgment  in 
Hilary  term,  and  the  death  of  the  Defendant  cannot 
put  him  in  a  better  situation.  Such  a  judgment  by  re- 
lation would  interfere  with  the  rights  of  other  parties,— 
as,  of  executors,  —  which  accrued  on  the  death  of  the 
Defendant;  and  it  was  to  prevent  such  consequences 
that  the  statute  has  required  the  day  of  signing  judg- 
ment to  be  entered  in  the  margin  of  the  roll. 


1828. 


Calvert 

V. 
TOMUN. 


Best  C.J.  As  ttie  law  stands  at  presetit,  a  cognomt 
is  revoked  by  the  death  of  the  party,  although  it  is 
difficult  to  find  a  satisfactory  reason  for  this,  since  the 
party  has  nothing  more  to  do  after  giving  the  cognovit, 
which  distinguishes  it  from  the  case  of  a  submission  to 
an  award.  The  Courts,  however,  have  allowed  a  fiction 
to  prevail  for  the  furtherance  of  justice,  and  in  Bragner 
V.  Langmead,  it  was  decided,  that  a  judgment  signed 
in  any  part  of  the  term  or  subsequent  vacation,  relates 
back  to  the  first  day  of  the  term,  notwithstanding  the 
death  of  the  Defendant  before  judgment  actually  signed; 
and  that  an  execution  against  the  goods  of  the  De- 
fendant might  be  taken  out  upon  it,  tested  the  first  day 
of  the  term. 


(a)  %  ArM.  Pr.  K.  B.  %z. 
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So 
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So  in  Waghome  v.  Lavgmead^  it  was  holden,  that  if 
a  fi,  fa*  were  tested  before  Defendant's  death,  but  de* 
livered  to  the  sheriff  and  executed  after,  the  execution 
was  regular. 

These  cases  are  direct  authorities  in  support  of  the 
present  judgment,  unless  there  be  any  thing  in  the  cir- 
cumstance, that  if  the  party  had  been  alive,  the  money 
could  not,  according  to  the  agreement,  have  been  levied 
during  that  portion  of  the  term  which  elapsed  pre- 
viously to  his  death.  The  learned  writer  who  makes 
the  distinction,  does  not  cite  any  case,  and  it  does  not 
appear  in  the  decisions  I  have  mentioned,  whether  the 
judgment  could  have  been  entered  up  before  the  death 
of  the  party  or  not.  In  the  present  instance,  the  money 
was  not  levied  in  fact  till  after  the  period  at  which,  ac- 
cording to  the  agreement,  it  was  to  be  paid ;  and  if  a 
judgment  entered  up  at  that  time  will  relate  to  a  period 
prior  to  the  death  of  the  party,  we  have  all  that  justice 
and  forms  require.  The  proceedings  have  been  regular, 
and  the  rule  must  be  discharged. 

Park  J.  I  am  of  the  same  opinion.  The  cases 
which  have  been  cited  are  decisive  of  the  point  The 
teste  of  the  writ  corresponded  with  the  judgment  in 
being  anterior  to  the  death  of  the  party,  and  the  judg- 
ment, though  not  entered  up  till  the  money  was  payable, 
having  relation  to  the  first  day  of  term,  the  proceedings 
must  be  esteemed  r^^lar,  according  to  the  case  of 
Bragtier  v.  Langmead. 


BuRROUGH  J.  The  debt  was  ascertained  in  the  life- 
time of  the  party,  and  time  was  given  to  pay  it  till 
April  1st  The  intent  of  the  parties  was,  that,  at  all 
events,  judgment  should  be  entered  up,  although  time 
was  to  be  allowed  for  the  payment  of  the  debt  The 
judgment  when  entered  up^  has  relation  to  a  time  when 

the 
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the  Defendant  was  living,   and  the  proceedings  are, 
therefore,  regular. 

Gaselee  J.  I  think  the  proceedings  are  regular* 
There  is  a  distinction  between  a  cognovit  and  a  warrant 
of  attorney.  When  judgment  is  entered  up  on  a  war- 
rant of  attorney,  it  roust  be  shewn  that  the  party  is 
living,  because  if  the  Court  know  him  to  be  dead,  they 
will  not  allow  judgment  to  be  signed.  But  where  there 
is  already  a  confession  of  the  debt  on  record,  the  Plain- 
tiff does  not  want  the  authority  of  the  Court  to  enter  up 
judgment,  which  follows  as  of  course  upon  the  cognovits 

Rule  discharged. 


1828. 


Johnson  v.  Gillett. 


Junej* 


TM7ILDE  Serjt.  moved  for  a  rule  nisij  to  compel  the 
Defendant  to  enrol  the  proceedings  under  a  com- 
mission of  bankrupt,  pursuant  to  6  G.  4.  c,  16.  ss.  95,  96. 
by  which  it  is  enacted,  "  That  all  things  done  pursuant 
to  the  act  passed  in  the  fifth  year  of  king  George  the 
Second,  and  hereby  repealed,  whereby  it  was  enacted, 
that  the  Lord  Chancellor  should  appoint  a  place  where 
all  matters  relating  to  commissions  of  bankruptcy  should 
be  entered  of  record,  and  should  appoint  a  person  to 
have  the  custody  thereof  be  hereby  confirmed ;  and  the 
Lord  Chancellor  shall  be  at  liberty  from  time  to  time, 
by  writing  under  his  hand,  to  appoint  a  proper  person, 
who  shall  by  himself  or  his  deputy,  (to  be  approved  by 
the  said  Lord  Chancellor,)  enter  of  record  all  matters 
relatiDg  to  commissions,  and  have  the  custody  of  the 

B  3  entering 


The  Court  of 
C.  P.  hat  not 
aiuthority  on* 
der  the  6  O.  4. 
c.  1 6.  J.  96. 
to  compel 
parties  to  en- 
rol the  pro- 
ceedings under 
a  commission 
of  bankrupt* 
The  applica* 
lion  must  be 
made  to  the 
Court  of 
Chancery. 
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Johnson 

GiLLETT. 


entering  thereof;"  and  *^  that  in  all  commissions  issued 
after  this  act  shall  have  taken  effect,  no  commission  of 
bankruptcy,  adjudication  of  bankruptcy  by  the  com- 
missioners, or  assignment  of  the  personal  estate  of  the 
bankrupt,  or  certi6cate  of  conformity,  shall  be  received 
as  evidence  in  any  court  of  law  or  equity,  unless  the 
same  shall  have  been  first  so  entered  of  record  as  afore- 
said."    But 


The  Court  were  clearly  of  opinion  that  the  application 
ought  to  be  made  to  the  Court  of  Chancery,  and  that 
this  Court  had  no  authority  under  the  section. 

Rule  refused. 


Juney. 


Lawrence  v.  Hooker. 


In  an  action 
between  ji» 
and  B,t  the 
Court  refused 
a  rule  to  com- 
pel B,  to  pro- 
duce, for  the 
purpote  of 
stamping,  an 
agreement  be- 
tween 3*  and 
C  although 
by  an  affidavit 
of  C's  it  ap- 
peared that 
the  act  com- 
phunedof  by 
A.  arose  out 
of  this  agree- 
ment. 


npROVER  for  a  horse  and  harness. 

Wilde  Serjt  moved  for  a  rule,  calling  on  the  De- 
fendant to  shew  cause  why  the  venue  in  this  action 
should  not  be  changed ;  and  why  an  agreement  entered 
into  with  the  Defendant  by  one  Jee,  and  in  the  hands 
of  the  Defendant,  should  not  be  produced  to  the  com- 
missioners of  stamps  to  be  stamped. 

The  motion  was  made  on  affidavit  by  Jee^  that  by  the 
agreement  in  question  he  had  upon  certain  conditions 
authorized  the  Defendant  to  remain  in  possession  of 
certain  articles  distrained  by  the  Defendant  for  rent  due 
from  Jee  to  the  Defendant,  (and  among  them  the  Plain*> 
tiff's  horse  and  harness,)  for  a  longer  time  than  that 
allowed  by  law  for  the  detention  of  distresses :  and  that 
the  Plaintiff's  horse  and  harness  had  by  this  means  been 

sold 
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sold  under  the  distress,  instead  of  J)?^s  household  fur- 
niture, which  would  have  sufficed  to  discharge  the  rent* 

Wilde  distinguished  the  case  from  those  in  which  the 
Court  had  refused  to  compel  parties  in  possession  of 
instruments,  to  produce  them  for  the  purpose  of  being 
inspected  or  copied ;  and  urged  the  hardship  of  a  Plain- 
tiff's case  resting  on  the  proof  of  an  agreement,  on  the 
production  of  which  he  would  be  nonsuited  for  want  o^ 
a  stamp,  which  the  Defendant  had  purposely  omitted 
to  supply. 


1828. 


LAWRENC£ 
HOOKBR. 


TTie  Courts  however,  thought  it  would  be  dangerous 
to  interfere  thus  with  the  rights  or  liabilities  of  third 
persons;  and  putting  the  case  of  a  party  who  might 
innocently  have  entered  into  an  illegal  agreement,  and 
have  abandoned  it  upon  discovering  its  illegality. 

Refused  the  rule  as  to  the  production  of 
the  agreement. 


Revett  v.  Brown. 


Junef* 


nrRESPASS  for  breaking  and  entering  a  chapel.    The  The  Pliintiff, 
Defendant  justified  the  trespass  under  Hudson^  who  ^^®  ^*^  ^^^^ 
was  alleged  to  be  the  owner  of  the  freehold.  veyed  it  to 

At  the  trial  before  Garrow  B.  Suffolk  Summer  as-  Defendant  by 
sizes   1827,   it   appeared   that   Plaintiff  had   built   the  ^j^^^^f 
chapel,  but  afterwards  being  in   embarrassed  circum-  which  was 

stances,  he  conveyed  all  his   property,  including   the  qj>«ftionabIe. 

_       -  DefcnGant 

chapel,  as  it  was  alleged,  to  Hudsouj  in  trust  for  the  pay-  ^^^i^  posses- 

sion^  and  gave 
the  key  to  a  gardener,  who,  with  his  permission,  lent  it  to  the  Plaintiff  to  preach  in 
the  chapel.  The  PlaintifT  thereupon  locked  the  chapel,  and  refused  to  re-deliver  the 
key :  Held,  that  he  had  not  sufficient  possession  to  maintain  trespass. 


B  4 


ment 
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ment  ofPlaintifTs  creditors.  The  deed  was  executed 
with  a  blank,  for  a  sum  alleged  to  be  due  to  one  MillSf 
which  blank  was  afterwards  filled  up  with  the  sum  of 
14,858/.  as  a  balance  due  to  Millsy  the  recital  of  the 
deed  stating  that  a  balance  had  been  adjusted  between 
him  and  the  Plaintiff. 

Hudson^  who  was  put  into  possession  under  this  deed, 
lefi  the  chapel  in  the  care  of  a  gardener,  to  whom  he 
delivered  the  key,  with  permission  to  allow  the  Plaintiff 
to  preach  in  the  chapel. 

The  Plainti£^  who  had  been  accustomed  to  preach 
in  the  chapel,  borrowed  the  key  of  the  gardener  for  that 
purpose,  and  then  having  locked  the  chapel  up,  refused 
to  re-deliver  the  key,  whereupon  the  Defendant,  by  Hud' 
soft's  orders,  broke  the  chapel  open.  The  gardener  had 
been  accustomed  to  lend  the  key  to  preachers  of  various 
persuasions,  who  frequently  preached  in  succession,  on 
the  same  day. 

The  validity  of  the  deed  was  much  disputed  at  the 
trial ;  but  without  giving  any  opinion  on  that  point,  the 
learned  Baron  left  it  to  the  jury  to  say  whether  the 
Plaintiff  was  sufficiently  in  possession  of  the  premises  to 
maintain  trespass  against  a  wrong-doer.  Subject  to  this 
question,  which  was  also  reserved  for  the  Court,  a  ver- 
dict was  found  for  the  Plaintiff;  which 


Storks  Serjt  moved  to  set  aside  and  enter  a  nonsuit 
instead,  on  the  ground  that  the  possession  of  the  pre- 
mises, if  not  the  complete  title,  was  in  Hudson. 


Wilde  Seijt  shewed  cause,  and  argued  that  the  deed 
to  Hudson  was  void  by  reason  of  the  filling  up  the  blank 
after  execution,  and  that,  therefore,  Hudson  took  nothing 
under  it.  No  opinion,  however,  was  given  on  this  point ; 
the  decision  of  the  Court  turning  altogether  on  the  ques- 
tion. 
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tion.  Whether  the  PlaintifF  had  a  sufficient  possession 
to  maintain  trespass. 

Best  C.  J.  The  Plaintiff  had  not  such  a  possession 
as  would  entide  him  to  sue  in  trespass.  Possession 
alone  is  indeed  sufficient  for  that  purpose,  as  against  a 
wrong*doer;  but  then  it  must  be  a  clear  and  exclusive 
possession.  Now  the  gardener  had  the  key  of  the  cha- 
pel, not  from  the  Plaintiff,  but  from  Hudion^  and  he  de«- 
livered  it  to  the  Plaintiff,  not  as  a  symbol  of  possession, 
but  merely  for  the  purpose  of  preaching*  If  that  were 
sufficient,  any  person  who  preaches  in  a  chapel  might 
maintain  trespass  against  the  owner.  This  rule  must 
be  made  absolute. 


9 


1638. 


Rkvett 

V. 

Brown. 


Park  J.  If  the  Plaintiff  liad  enjoyed  the  constant 
and  exclusive  use  of  the  chapel,  the  case  might  have 
been  different;  but  the  key  was  delivered  to  the  gardener 
with  permission  to  allow  the  Defendant  to  preach,  and 
many  others  preached  there  also.  This  was  not  suffi* 
cient  evidence  of  possession  to  go  to  the  jury. 


The  rest  of  the  CJourt  concurred,  and  the  rule  was 
made 

Absolute. 
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June  9.  Wood  v.  Nunn. 


A  landlord,  to  '^PROVER  for  a  lathe.     At  the  last  Cambridge  Sum- 
whom  rent  mer  assizes,  before  Alexander  C.  B.,  it  appeared, 

hearinir  his    *  ^^^  ^^  lathe   in  question  was  in   the  house  of  one 
tenant  and  a     Saunders^  who  owed  the  Defendant  two  years'  rent, 
stranger  di8-         q^^  morninjr,  between  six  and  seven  o'clock,  the 

puting  about  . 

the  property      Defendant  hearing  that  the  Plaintiff  was  about  to  remove 

of  an  article  the  lathe,  entered  Saunders's  bouse,  where  he  found  the 

^ses^^riy  in  Plaintiff  and  Saunders,  who  had  formerly  been  partners, 

the  morning  disputing  about  the  property  in  the  lathe,  the  Plaintiff 

*°-^u  Tif  endeavouring  to  remove  it  as  his  own,  under  an  award, 

article  shall  ^^^  Saunders  averring  that  he  would  die  by  the  lathe 

not  be  remov-  rather  than  suffer  it  to  be  removed ;  upon  which,  the 

boaid"  The  Defendant,  laying  hands  on  the  machine,  said,  —  **  I 

stranger,  ne-  will  not  suffer  this  or  any  of  the  things  to  go  off  the 

''*^*he'*"  premises  till  my  rent  is  paid."     The  Plaintiff,  neverthe- 

article.    On  l^s,  succeeded  in  carrying  the  lathe  off  the  premises; 

the  same  day,  but  the  Defendant,  about  twelve  o'clock  the  same  day, 

moval  the "  made  a  formal  distress,  by  his  bailiff,  of  the  goods  in 

landlord  sent  Sounders's  shop,  and  caused  the  lathe  to  be  retaken  and 

his  broker  to     brought  back  to  the  shop. 

distram  for  °  ^  ^ 

the  rent :  On  the  part  of  the  Plaintiff  it  was  urged,  that  there 

Held,  that  bad  been  no  distress  till  the  Defendant  sent  his  baili£^ 
was  sufficiently  ®"^  ^^®  lathe,  having  been  carried  away  before  that  time 
commenced       without  fraud,  on  a  bond  Jide  assertion  of  property,  the 

by  the  land.      Defendant  had  no  right  to  retake  it.    The  learned  Chief 

lord  to  entitle  ^ 

him  to  the        Baron  thought    the   distress  was   sufficiently  made  by 

article  in  what  fell  from  the  Defendant  upon  his  entering  Saun-- 

ders's  house  early  in  the  morning,  and  said  it  would  be 
a  strange  state  of  law  if  a  landlord,  finding  the  goods  on 
the  premises  in  peril  of  being  removed,  could  not  com- 
mence 
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mence  a  distress  at  once,  and  complete  the  formal  part 
of  the  proceeding  afterwards.  A  verdict  having  been 
found  for  the  Defendant, 

Wilde  Serjt  obtained  a  rule  nisi  for  a  new  trial,  which 
the  Court,  without  hearing  the  other  side,  now  called  on 
him  to  support.  He  urged,  that  the  lathe  belonging  to 
the  Plainti£^  and  having  been  detained  on  the  premises  by 
the  wrongful  resistance  of  the  tenant,  the  landlord  had 
DO  right  to  seize  it.  If  he  were  allowed  to  do  so,  a 
landlord  and  tenant  might  always  collude,  to  satisfy 
rent  with  the  property  of  a  stranger. 

But  the  lathe  was  removed  bond  fide  before  the  dis- 
tress took  place;  for  the  Defendant,  by  sending  his 
broker  or  bailiff  at  twelve,  shewed  clearl}',  that  in  his 
view  of  the  affair,  no  distress  had  been  made  in  the 
morning. 

Best  C.J.  There  was  no  collusion  here  between 
landlord  and  tenant,  for  Saunders  claimed  the  lathe  for 
himself  and  not  for  his  landlord ;  nor  is  it  true  that  the 
lathe  was  removed  before  the  distress  commenced.  The 
distress  commenced  when  the  landlord  came  on  the 
premises,  and  said  —  •*  This  shall  not  go  till  my  rent  is 
paid."  From  that  time  the  property  was  in  the  custody 
of  the  law,  and  being  improperly  removed,  the  landlord 
had  a  right  to  get  it  back.  The  verdict  for  the  Defend- 
ant must  stand. 

Park  J.  There  was  no  collusion  between  the  land- 
lord and  tenant,  and  there  is  no  ground  for  making  the 
rule  absolute. 
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BuRROUGH  J.   ,  The  distress   commenced  when   the 
landlord  came  on  the  premises ;  and  as  he  was  not  privy 

to 
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to  the  transactions  between  the  Plaintiff  and  Saunders, 
the  rule  must  be  discharged. 

Gaselee  J.  The  lathe  was  on  the  premises  in  the 
morning  when  the  landlord  came,  and  he  was  entitled 
to  distrain  it.  There  is  no  necessity  for  entering  into 
the  supposed  case  of  a  tenant  bringing  property  on  the 
premises  for  the  purpose  of  its  being  distrained.  No  such 
&ct  appears  in  the  present  case,  and  the  rule  must  be 

Discharged. 


June  9.  Whale  v.  Lenny  and  Others,  Assignees. 


In  in  ictbn 
against  the  at- 
fligneesof  a 
bankrupt*  the 
Court  refused 
to  permit  De- 
fendants to 
plead  non  est 
Jactunif  and 
that  the  pre* 
mises  did  not 
come  to  them 
by  assignment. 


r^  OVEN  ANT  against  the  Defendants,  as  assignees 
of  a  bankrupt.     Pi*ofert  excused,  on  the  ground 
that  the  deed  was  in  the  possession  of  the  Defendants. 

Jones  Seijt.  moved  to  plead  several  matters,  viz.  first, 
non  est  factum  s  second,  that  the  deed  was  not  in  the 
possession  of  the  Defendants ;  third,  that  the  premises 
did  not  come  to  the  Defendants  by  assignment ;  iburthi 
performance. 

The  Court  refused  to  allow  non  est  factum^  and  that 
the  premises  did  not  come  to  the  Defendants  by  assign- 
ment, to  stand  together,  and  put  Jones  to  his  election 
when  he  abandoned  the  non  est  factum. 


Upon  a  former  day  the  Court  gave  out,  in  a  case 
which  was  not  pressed  to  a  decision,  that  where  a  title 
was  deduced  through  a  number  of  successive  links,  they 

would 
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woald  only  allow  the  Defendant  to  traverse  the  material 
allegation,  and  not  to  take  iague  on  every  distinct  aver^ 
ment  of  fiurt  iromaterial  to  the  decision  of  the  cause.  — 
See  Gulfy  v.  Bishop  ofBxeter^  post.  p.  42. 


Field  and  Others  v*  Care«  Jimei^. 

"irHIS  was  an  action  on  two  bills  of  exchange  drawn  Defendant 

by  Thomas  CrartshaWj  pHyaUe  at  fonr  months  after  *^c«P^fd  *  ^^ 

date,  on  the  Defendant,  and  accepted  by  him.   They  be-  drawn  bv 

came  due  February  22.  1823,  and  amounted  together  to  ^^  ^^o  >°- 

182i  4£f.,  the  price  of  certain  wool  which  Defendant  y:^  bankers  • 

had  bought  of  Craaoshavo.     These  bills  Crawshaw  in-  they  entered 

dorsed  to  the  Plaintiflb,  his  bankers,  who  before  they  '!.®'*.!^*?;!', 

•^    dit  tide  of  C.  i 
became  due,  entered  the  anoount  of  them  to  his  credit  account,  but 

as  cash.     When  due  they  were  dishonoored ;  upon  tb«  bill  having 

which   the  PlaintiflFs   entered   to  Cramhavfs  debit  an  «!f^    ^ 

nouredf  en- 
equal  sum,  as  for  bills  returned*  tered  it  after- 

In  April  182S,  a  few  days  after  the  bills  were  due,  '^^?^  *« 
Defendant  paid  the  amount  of  them:  to  Crawshaw,  but  fe^  days  after 
neglected  to  require  him  to  deliver  up  the  bills.  ^^^  dishonour, 

Crawshaw  continued  his  banking  account  with  the      .^  ^^  q   , 

Plaintiffs,  and  by  the  ISth  o^  January  1824  had  paid  amount  of  the 

in  to  his  own  credit  a  sufficient  sum  to  cover  all  the      !*   ^^  ^^^}' 
,  I'll.  1        1         .     1    J.         ,       ted  to  take  it 

items  placed  to  his  debit  up  to  that  date,  mcludmg  the  out  of  the 

amount  of  the  above  bills.     There   was  no  specific  banker's 

appropriation  of  these  payments  to  any  particular  debit;       c  's  b  - 

but  tlie  balance  against  him  upon  a  settlement  of  ac-  quently  paid 

in  to  the 
banker  on  his  general  account  more  than  enough  to  cover  all  the  items  of  the  account 
preceding  the  bill  item,  and  that  item  also,  and  the  bankers,  for  a  space  of  three 
yean,  treated  the  bill  as  paid ;  they  then  sued  Defendant  oi\  hit  acceptance  : 
Held,  that  he  was  not  liable. 

counts 
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1828.        counts  at  the  end  of  the  year  1823,  was  526/.  95.;  at 
^"JJ^]^     the  end  of  1824,  1061/.  95.;  and  at  the  end  of  1825, 
V  426/.  25.  lOd.     The  balances  were  duly  struck,  and  no 

Cabb*  demand  was  made  in  respect  of  these  bills.  In  April 
1826  CraiDshaw  became  bankrupt;  the  Plaintiffs  proved 
their  full  demand  against  him  under  the  commission, 
and  deposed  that  they  had  received  no  security  or  satis- 
faction whatever,  save  and  except  certain  bills  of  ex- 
change referred  to  in  the  deposition,  and  which  were  not 
the  bills  in  question.  From  the  time  the  bills  became 
due,  to  the  commencement  of  this  action,  in  1827,  no 
demand  was  ever  made  by  the  Plaintifis  on  the  Defend- 
ant in  respect  of  the  bills. 

Upon  the  trial  before  Bayley  J.,  York  Summer  assizes 
1827,  a  verdict  was  found  for  the  Plaintiffs.  Whereupon 

Jones  Serjt  obtained  a  rule  nisi  to  set  it  aside  upon  affi- 
davits disclosing  the  state  of  the  accounts  between  Craw^ 
sJ^aXD  and  the  Plaintiffs,  and  some  other  matters  in  respect 
of  which  the  Defendants  had  been  surprised  at  the  trial. 

Spankie  Seijt,  who  shewed  cause  agaiust  the  rule, 
argued  that  the  Plaintiffs  always  held  these  bills  as  an 
additional  security ;  that  the  acceptor  could  not  be  dis- 
charged except  by  payment  to  the  holder;  and  that, 
therefore,  the  Plaintiffs'  claim  did  not  fall  within  the 
rule  in  Clayton*^  case,  (a)  If  any  of  the  money  paid  in 
by  Crawshaw  had  been  paid  in  respect  of  these  bills 
nominatimy  they  would  have  been  given  up ;  and  if  none 
was  paid  in  respect  of  them  nominatim,  although  pay- 
ments on  account  would  extinguish  general  items  of 
account  in  order  of  priority,  they  would  not  extinguish 
distinct  outstanding  securities. 

Jones.    The  Plaintiffs'  claim  falls  precisely  within  the 

{a)  iMensJ^^ 

rule 
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mle  in  CUyton^s  case;  for  though  the  Defendant  in- 
adyertently  omitted  to  demand  his  acceptances  of  Craoh 
Aceao  when  he  discharged  them,  yet  the  amount  of  the 
bills  formed  one  item  in  the  general  account  between  the 
Plaintifis  and  Crawskam^  and  therefore  was  extinguished 
in  order  of  priority  by  the  sums  paid  in.  Bodenham  v. 
Purchas  {a\  and  Smum  v.  Ingham  {b)j  are  in  point. 

The  conduct  of  the  Plaintifis  is  an  admission  that  they 
considered  it  so  extinguished,  for  balances  were  struck 
for  three  years  successively  without  any  demand  in 
respect  of  the  bills,  and  they  were  never  mentioned 
when  the  Plaintiffs  proved  their  debts  against  Crawshaw 
upon  his  bankruptcy. 


1828. 


Field 
Carr. 


Best  C.  J.  Upon  the  principle  established  in  Claj/torfs 
case^  and  recognized  in  Bodenham  v.  Purchas^  and  Simson 
y.  Ingham,  the  Defendant  is  entitled  to  have  this  rule 
made  absolute.  The  action  is  brought  on  two  bills  of 
exchange  drawn  by  Thomas  G'awshaw  on  the  Defend- 
ant, at  four  months'  date,  and  accepted  by  him.  They 
were  given  for  the  price  of  certain  wool  purchased  by 
the  Defendant  of  Crawshaw^  and  indorsed  by  Crawshaw 
to  the  Plaintifis,  his  bankers.  In  April  1823,  shortly 
after  the  bills  became  due,  the  Defendant  paid  the 
amount  of  them  to  Crawshaw^  but  neglected  to  require 
him  to  deliver  up  the  bills.  That  payment  alone  would 
not  have  discharged  the  Defendant,  the  Plaintifis  having 
been  at  that  time  the  holders,  and  entitled  to  the  amount 
of  the  bills.  But  the  ground  on  which  the  Defendant  is 
entitled  to  have  this  rule  made  absolute  is,  that  the 
Plaintifis  not  only  entered  the  bills  to  the  debit  of 
Crawshaxx>j  bnt  treated  them  as  having  been  paid ;  and 
if  so,  according  to  the  rule  in  Clayton's  case,  the  De- 
fendant is  discharged.  There  is  indeed  an  exception 
to  that  rule,  but  the  exception  does  not  apply  here. 


(a)  %B.^  A.  39* 


(b)  %B.i:fC.(>5. 


Baylcy 
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1838.       BayUjfJ.  sBys{a\  '^  The  principle  is  this,  that  where 
Field       there  are  distinct  accounts,  and  a  general  payment,  and 
V*  no  appropriation  made  at  the  time  of  such  payment  by 

Carr*  ij^g  debtor,  the  creditor  may  apply  such  payment  to 
which  account  be  pleases ;  but  where  the  accounts  are 
treated  as  one  entire  account  by  all  parties,  that  rule 
does  not  apply." — ^<  It  certainly  seems  most  consistent 
with  reason,  that  where  payments  are  made  upon  one 
entire  account,  such  payments  should  be  considered  in 
discharge  of  the  earlier  items."  The  Master  of  the 
Rdils  says,  ^^  In  such  a  case,"  (that  is,  a  banking  ac- 
count,) '*  there  is  no  room  for  any  other  appropriation 
than  that  which  arises  from  the  order  in  which  the 
receipts  and  payments  take  place,  and  are  carried  into 
the  account.  Presumably  it  is  the  sum  first  paid  in  that 
is  first  drawn  out.  It  is  the  first  item  on  the  debit  side 
of  the  account  which  is  discharged  or  reduced  by  the 
first  item  on  the  credit  side.  The  appropriation  is  made 
by  the  very  act  of  setting  the  two  items  against  each 
other." 

Neither  the  Master  of  the  Rolls  nor  BayUy  J.  say 
that  such  act  is  conclusive.  It  is  undoubtedly  open  to 
the  party  to  shew  a  payment  on  account  of  the  particular 
bill,  but  in  the  absence  of  proof  of  any  such  application 
of  the  sums  paid  in,  the  first  payments  must  be  applied 
to  the  discharge  of  the  first  debts.  In  the  present 
instance,  although  there  was  always  a  balance  against 
CrawskaWy  yet  enough  had  long  since  been  paid  in  to 
discharge  all  the  items  of  the  account  preceding  the 
bills,  and  the  bills  also.  And  the  Defendant's  case  is 
stronger  than  those  which  have  preceded  it,  because  in 
)82S,  1824,  and  1825,  the  Plaintiff  treated  these  bills 
as  paid.  In  1826,  when  Crawskaw  became  bankrupt, 
nothing  was  said  about  the  bills,  and  it  was  not  till 
1827  that  the  Plaintiffs  thought  of  calling  on  the  De- 

fendant. 
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fiBodant    Under  these  drcumstances,  it  wbnltd  be  in  3S&. 

consistent  with  every  principle  of  law  and  honesty  thM 
die  Plaintiffs  should  recover*  The  rule  setded  by  Sir 
'.  Grant  has  received  the  sanction  of  every  court  in 
HaU. 


Park  J.  Hie  mle  in  CUn/iorfs  case  has  been  adopted 
by  all  the  courts  in  Westminster  HaU,  and  die  only  ques^ 
tion  is,  whether  the  facts  h«e  come  within  it  ?    I  anl  of 
opinion  that  they  do,'  and  that  the  case  is  pregnant  with 
dicomstances  in  &vour  of  die  Defendaiit 

Gaselee  3.  {a)  The  question  is,  wfaethe^,  undeir  all 
the  circumstances,  the  Plaindfis'  claim  has  been  de- 
stroyed ?  I  think  it  has  by  their  owh  conduct ;  and  in 
that  view  it  is  not  material  whether  they  have  been  paid 
by  Carr  or  not  By  the  course  of  their  accounts  it  is 
admitted  diat  they  have  been  paid  by  Crawshano. 

Rule  absolute. 

{a)  Burraugb  J.  was  at  Chambers. 


Archbishop  of  Tuam  'v.  Robeson  and  Another.      J*^  lo. 

T  IBEL.     The  declaration  stated  that  the  Plaintiff,  at  It  is  a  libel  to 
the  time  of  publication,  was,  and  stUl  is.  Archbishop  P)jJJ^^J^°[  * 

of  Tuam  :  archbishop, 

That  at  the  time  of  publication  one  Thomas  Maguire  ^^^  ^^  *'- 

acted  as  a  priest  of  the  Roman  Catholic  church  in  Ireland :  yert^CathoIic" 

That  the  Plaintiff  had  acted  honourably  as  archbishop :  priests  by 

That  the  Plaintiff  never  promised  nor  offered  to  °^^"  i  ™^ 

^  ney  and  pre- 

Magidre^  nor  to  any  person,  any  sum  of  money  as  an  ferment. 
inducement  for  him  to  cease  to  act  as  a  priest  of  the  Ro- 
man Catholic  church,  or  to  accede  to  become  a  Protestant 
deigyman ;  nor  a  living  of  800/.  a  year,  nor  any  living 
Vol.  V.  C  for 
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1828.       for  such  a  purpose ;  nor  did  he  ever  offer  any  living 

A  hhiih^    f  ^"^  '"  ^^^  ^"®  discharge  of  his  duty  as  archbishop : 
TuAM  Yet  the  Defendants  well  knowing  the  premises,  but 

V*  contriving,  and  maliciously  intending  wrongfully  to  in- 

jure the  Plaintiff  in  his  good  name,  fame,  credit,  and 
reputation,  and  in  the  respect  and  good  opinion  wliich 
he  had  obtained,  and  to  bring  him  into  public  scandal 
jand  disgrace,  and  to  cause  it  to  be  believed  that  the 
Plaintiff  had  misconducted  himself  as  such  archbishop 
as  aforesaid,  and  had  promised  to  the  said  Thomas 
Maguire  a  large  sum  of  money  and  a  living  of  800/. 
a  year,  and  that  the  Plaintiff  had  written  to  a  Protestant 
clergyman  to  make  such  offer,  in  order  to  induce  the 
said  Thomas  Maguire  to  accede  to  become  a  Protestant 
clergyman,  did,  on  the  8th  of  November  1827,  at  West^ 
minster^  &c.  falsely,  wickedly,  and  maliciously,  print  and 
publish,  and  cause  and  procure  to  be  printed  and  pub- 
lished, in  a  certain  newspaper  called  The  Morning 
Heraldj  a  certain  false,  scandalous,  and  malicious  libel, 
of  and  concerning  the  Plaintiff,  and  of  and  concerning 
the  conduct  of  the  Plaintiff  as  archbishop,  and  of  and 
concerning  the  Plaintiff's  supposed  offer  to  the  said 
Thomas  Maguire  as  aforesaid,  containing  therein  the 
false,  scandalous,  malicious,  and  libellous  matter  follow- 
ing, of  and  concerning  the  Plaintiff,  and  of  and  con- 
cerning the  conduct  of  the  Plaintiff  as  such  archbishop 
as  aforesaid,  and  of  and  concerning  the  Plaintiff's  sup* 
posed  offer  to  the  said  Thomas  Maguire  as  aforesaid ; 
that  is  to  say, 

"  Ireland :  Dublin^  November  5th.  The  speech  of 
the  Rev.  Mr.  Maguire  {a)  at  the  Roscommon  Catholic 
meeting,  has  excited  a  prodigious  sensation.  T-he 
second  reformation  did  not  need  this  last  shock  to 
destroy  it,  but  now  that  it  has  come,  a  vestige  of  the 
fabric  does  not  remain.     Who  do  you  think  was  the 

(n)  The  qwiigiiAf  of  identity  uc  omitted  to  avoid  proligity. 

i  enh- 
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archbishop  who   promised  Maguirej   the  priest  of  the        1828. 

mountains,  1000/.  in  cash,  and  a  livinij  of  800/.  a  year?   .  \. . , "-    ^ 

.  Archbishop  of 

Why,   no  less  a  personage   than   tlie   Archbishop  of       Tuam 
Tuam  ! ! !     This  statement   I  received   this   day  from  *• 

Mr.  M.  himself.  The  Archbishop  wrote  to  a  Protestant 
clergyman  desiring  him  to  make  'the  oiFer,  and  to  shew 
the  letter ;  but  not  to  surrender  it  into  his  possession, 
unless  Maguire  was  disposed  to  accede,  and  the  in- 
duction into  the  living  was  to  take  place  within  eight 
days  !  All  these  facts  are  capable  of  proo^  and  will  be 
proved,  if  tlieir  authenticity  is  denied.  A  writ  has  been 
served  on  him  by  a  country  innkeeper,  at  whose  house  he 
resided  for  about  three  months,  three  years  since  (when 
he  first  took  possession  of  his  miserable  parish),  for  the 
seduction  of  his  daughter.  As  a  proof  of  the  fairness  of 
the  saints,  it  may  be  observed,  that  with  the  5000 
copies  of  the  published  report  of  the  discussion  between 
Pope  and  Maguire^  which  they  printed,  they  have  bound 
up  Dr.  OtaaT/s  Strictures  on  the  Arguments  I  !  !  The 
Report,  it  was  understood,  should  go  out  on  its  own 
merits : " 

Meaning,  by  the  said  libel,  that  the  Plaintiff  had 
offered  the  said  Thomas  Maguire  1000/.  in  cash  and 
a  living  of  800/.  a  year,  if  the  said  Thomas  Maguire 
would  accede  to  become  a  Protestant  clergyman. 

There  were  other  counts,  but  the  innuendo  was  the 
same  in  all ;  and  though  the  introductory  statements 
differed,  none  of  them  stated  any  matter  of  fact  as  ex- 
planatory of  the  libel,  except  that  the  Plaintiff  was 
Archbishop  of  Tuam^  and  that  Maguire  had  acted  as  a 
Roman  Catholic  priest. 

The  Defendants  pleaded  the  general  issue;  and  a 
verdict  with  50/.  damages  having  been  obtained  for 
the  Plaintiff, 

Taddtf  Serjt  moved  to  set  it  aside  and  enter  a  non- 
suit, or  arrest  the  judgment. 

C  f  Tfam 
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1828*  There  is  no  introductory  statement  to  shew  what  is 

^     ,/  meant  by  "  the  Roscommon  meeting,"  "  the  second  re- 

TuAAi       formation,"  or  the  "  living  of  800/.  a  year,"  which,  for 
V.  aught  that  appears  to  the  contrary,  might  be  a  living 

which  it  might  have  been  proper  for  the  Plaintiff  to  be- 
stow on  Maguire.  It  is  not  averred,  even,  that  he  was 
a  priest.  An  allegation  of  &ct  cannot  be  made  in  an 
innuendo :  Goldstein  v.  Foss.  {a)  Such  allegations  as  are 
necessary  to  explain  the  libel  must  be  clearly  made  in 
the  introductory  statement,  and  then  be  referred  to  by 
innuendo :  the  general  innuendo,  therefore,  at  the  end 
of  the  first  count,  will  not  assist  the  Plaintiff,  and  for 
want  of  a  substantive  explanatory  statement  the  alleged 
libel  is  without  a  meaning. 

But  supposing  it  otherwise,  there  is  no  imputation  on 
the  Plaintiff's  character  in  the  conduct  ascribed  to  him. 
To  make  converts,  even  by  purchase,  is  a  praise- 
worthy effort  of  religious  zeal,  sanctioned  by  act  of 
parliament,  and  warranted  by  the  practice  of  our  own 
and  other  Christian  establishments.  There  are  nume- 
rous statutes  by  which  sums  of  money  are  provided  for 
converted  Catholic  priests ;  the  last  allows  40/.  for  each 
such  priest  till  he  shall  have  been  provided  for  by  the 
bishop  of  the  diocese ;  and  at  Rome  a  Jew  is  paid  an- 
nually by  the  Pope  for  making  public  profession  of 
conversion. 

A  writing  is  no  libel  unless  some  crime  be  imputed, 
or  unworthy  motives,  or  something  likely  to  exclude  a 
party  from  society :  Lord  Kerry  v.  Thorley.  {b)  The 
imputation  on  the  Plaintiff  if  any,  is  only  of  extraor- 
dinary zeal. 

Best  C.  J.  Probably  the  declaration  might  have 
been  more  accurately  drawn;  but  after  verdict,  the 
question  is,  whether  enough  appears  on  the  record  to 

{a)  4  jBmt^^  A^•  (^)  4  Taunt.  Z55* 

sustain 
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sustain  the  action  ?    It  is  not  easy  to  perceive  why  any       1828. 

distinction  should  be  made  between  written  and  oral  .    .V/,'      - 

Archbishop  of 

slander ;  but  the  case  referred  to>  Lord  Kerry  v.  Thorley^  Tuam 
has  established  it  too  firmly  to  be  shaken.  According  ^* 
to  that  case,  in  order  to  support  an  action  for  oral 
slander,  something  criminal  must  have  been  imputed ; 
bat  in  a  libel  any  tendency  to  bring  a  party  into  con- 
tempt or  ridicule  is  actionable,  and,  in  general,  any 
diarge  of  immoral  conduct,  although  in  matters  not 
punishable  by  law.  Is  then  immoral  conduct  imputed 
to  the  Plaintiff  by  this  libel  ?  (After  reading  this  libel 
his  Lordship  proceeded:)  Maguire  is  represented  as 
having  said  that  the  Plaintiff  had  offered  him  1000/.  and 
a  living  of  800/.  a  year  if  he  would  change  his  &ith, 
and  the  whole  statement  concludes,  ^^  all  these  facts  are 
capable  of  proof,  and  will  be  proved,  if  their  authenticity 
be  denied."  Among  these  facts  is  the  disgraceful  em- 
ployment of  a  church  of  England  clergyman  to  tamper 
with  the  conscience  of  a  priest,  and  the  misapplication 
of  church  of  England  preferment;  for  such  we  must 
take  it  to  be,  as  the  archbishop  would  have  no  other  in 
his  gift.  Would  it  be  immoral  in  the  archbishop  if  he 
attempted  to  bribe  a  man  to  renounce  his  religion,  and 
to  endow  such  a  proselyte  with  church  of  England  pre- 
ferment ?  Would  it  be  immoral  to  employ,  in  making 
hypocrites,  funds  destined  to  the  support  of  the  Pro- 
testant church  ?  If  the  seduced  be  guilty,  it  is  impossible 
to  say  that  the  seducer  is  innocent  But  it  has  been 
urged,  that  nothing  immoral  is  imputed,  since  the  legis- 
lature has  held  out  to  Catholic  priests  the  same  kind  of 
temptation  to  become  protestants.  Even  if  that  were 
so,  it  would  not  persuade  me  that  such  a  course  was 
moral.  But  the  legislature  has  not  done  this ;  it  has 
only  said,  that  if  a  man  be  converted  he  shall  not  be  left 
to  starve  in  the  midst  of  a  hostile  community.  The  le- 
gislature has  provided  a  maintenance  for  him,  not  to  per- 

C  3  suade 
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1828.       suade  him  to  become  a  convert,  but  to  support  him  when 

A    vu-  u       r  converted :  the  sum  allowed  is  too  small  to  operate  as  a 
Archbishop  of  ' 

TuAM        temptation  to  insincerity.     We  collect,  therefore,  from 
'^''  this  record,  that  there  is  a  charge  reflecting  on  the  moral 

*  ^'  conduct  of  the  archbishop;  a  charge  which,  if  true, 
ought  to  exclude  him  from  the  situation  which  he  fills* 
But  we  have  been  referred  to  the  case  of  Goldstein  v. 
FosSj  and  have  been  told  that  the  record  is  defective  in  in- 
troductory averments  to  support  the  various  innuendoes. 
However,  neither  the  facts  nor  the  judgment  in  that  case 
interfere  with  the  present  decision.  There  the  declar- 
ation alleged,  that  whereas  divers  persons  had  been  asso- 
ciated together  under  the  name  of  "  The  Society  of 
Guardians  for  the  Protection  of  Trade  against  Swindlers 
and  Sharpers,"  and  the  defendant,  under  pretence  of 
being  secretary  of  the  society,  had,  from  time  to  time, 
published  printed  reports  for  the  purpose  of  announcing 
to  the  society  the  names  of  such  persons  as  were  deemed 
swindlers  and  sharpers,  and  improper  persons  to  be  pro- 
posed as  members  of  the  society;  and  whereas  the  plain- 
tifi^  was  a  merchant  of  good  character ;  yet  the  defendant 
falsely  and  maliciously  published  of  and  concerning  the 
plaintiff,  in  his  trade  and  business,  the  following  libel :  — 
"  Society  of  Guardians  for  the  Protection  of  Trade 
against  Swindlers  and  Sharpers. — I,  E.  JP.,  am  directed 
to  inform  you  that  the  persons  using  the  firm  of  Gold" 
stein  (meaning  the  plaintiff)  are  reported  to  the  society 
as  improper  to  be  proposed  to  be  ballotted  for  as  mem- 
bers thereof;''  thereby  meaning  that  the  plaintiff  was  a 
swindler  and  a  sharper,  and  an  improper  person  to  be  a 
member  of  the  said  society :  and  it  was  held  that  the 
innuendo  could  not  be  supported  without  a  previous 
averment  that  it  was  the  custom  of  the  society  to  de- 
signate swindlers  and  sharpers  by  the  terms,  ^^  improper 
persons  to  be  members  of  that  society/"  The  libel  in  that 
case  was  different  from  the  present  in  this  respect,  that 

on 
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on  the  face  of  it  there  was  no  imputation  of  immoral  1828. 

conduct.     There  is  quite  enough  in  the  language  here  /^jT/J^V- 

to  constitute  this  a  libel  after  verdict  Tuam 


Park  J.  I  am  of  the  same  opinion.  Sufficient  is 
stated  here  to  render  this  a  libel  on  the  Plaintiff.  The 
paper  charges  an  archbishop,  not  with  endeavouring  to 
extend  the  Protestant  faith,  but  with  having  selected  a 
person  who  was  under  a  charge  of  seduction  for  the 
ministry  of  a  Protestant  church,  and  with  offering  to 
reward  him,  not  for  a  sincere  conversion,  but  for  a 
colourable  profession  of  conformity.  That  is  the  gist  of 
the  allegation,  and  that  is  a  libel.  An  innuendo  with- 
out previous  explanation  will  not,  it  is  true,  make  that  a 
libel  which  is  not  otherwise  libellous ;  but  the  imputa- 
tion of  immoral  conduct  is  sufficiently  clear  on  the  pre- 
sent record. 

BuRROuGH  J.  If  we  are  to  understand  the  language 
of  this  attack  as  the  rest  of  tlie  world  would  do,  there 
can  be  no  doubt  it  is  a  gross  and  infamous  libel.  The 
Plaintiff  is  charged  with  having  sought  to  induce  an 
improper  person  to  abandon  his  religious  creed,  not  by 
reasoning,  but  by  a  gross  bribe.  The  libel  is  such 
as  not  to  need  explanation,  and  the  innuendoes  are 
sufficient. 

Gaselee  J.  The  misconduct  laid  to  the  Plaintifi^'s 
charge,  is,  the  having  offered  to  a  Catholic  priest  1000/. 
and  a  living  of  SOO/.  a  year,  to  become  a  Protestant  It 
has  been  urged,  that  there  is  no  preliminary  allegation 
sufficient  to  warrant  such  an  innuendo ;  but  it  is  alleged 
that  the  Defendant,  seeking  to  cause  it  to  be  believed 
that  the  Plaintiff*,  as  archbishop,  had  promised  Maguire 
1000/.  and  a  living  of  800/.  a  year,  and  had  written  to 
a  Protestant  clergyman  to  make  such  offer  fo  induce 

C  4  Jda^uir^ 


ROBBBON. 
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1828.       Mag!4ire  to  become  a  Protestant,  published  of  and  oon- 
A  bkiiJ^    f  ^^®"*i"8  ^®  conduct  of  the  Plaintiff,  and  of  and  concem- 
'j'lj^^ '      ing  the  plaintiff's  said  supposed  offer,  the  libel  following. 
V*  That  is  a  sufficient  allegation  of  the  offer  to  which  the 

*  libelj  refers;  for  in  Bex  v,  Home{a\  in  an  indictment 
for  a  libel  on  the  king  and  his  troops,  it  was  held  a  suf- 
ficient allegation,  that  the  libel  was  published  of  and 
concerning  the  king  and  his  troops.  The  jury  have 
found  that  this  was  published  of  and  concerning  the 
Plaintifl^  and  that  gets  rid  of  the  objection  to  the  frame 
of  tjbie  declaratipQ.  As  to  the  merits,  this  is  equally  a 
libel,  whether  it  proposed  to  impute  to  the  Plaintiff 
indiscretion,  or  dishonesty ;  the  manifest  object  of  it  was 
to  bring  him  into  disrepute.  It  charges  him,  also,  with 
a  consciousness  of  incorrect  conduct,  because  it  is 
alleged  that  hf3  desired  his  letter  not  to  be  shewn. 

Rule  refused. 

{a)  Cowp.6j%, 


June  11.  PrEECE  "V.  CoRRIE. 

ATowant,who  'T'O  a  cognizance  by  the  Defendant  for  rent-arrear 
which  mired  f^^  the  Plaintiff,  as  tenant  to  Thomas  White,  under 
on  the  zzth  of  a  demise  for  a  certain  term,  to  wit,  from  the  11th  day  of 

Novemher       September  1826  till  the  11th  of  November  in    the  same 

z8a6,  let  the        -^ 

premises  orally  year,  the  Plaintiff  pleaded, 

from  the  nth  First,  that  he  did  not  hold  the  premises,  as  tenant  to 
to  t^  iith  of   f'f^^^i  ^y  virtue  of  the  said  supposed  demise; 

November  in 

that  year,  for  a7o/.,  payable  immediately : 

Held,  that  this  was  a  leasey  of  which  parol  evidence  might  be  given,  and  not  an 
asdgnment  requiring  a  writing ;  but  that  being  a  demise  of  the  whole  of  avowant't 
interest,  he  had  no  r^ht  to  distnun. 

Secondly, 


v* 
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Secondly^  that  by  the  said  supposed  demise,  WkUe  1888. 
demised  and  granted  the  premises  to  the  Plaintiff  for 
all  the  residue  and  remidnder  of  his,  Whit^s^  estate, 
term,  and  interest  in  the  same,  and  that  he  had  not  at  Cobbh. 
the  time  when,  &c.,  or  at  any  time  daring  the  supposed 
demise  to  the  Plainti£^  any  reversionary  estate,  term,  or 
interest  in  the  premises,  expectant,  or  to  take  effect,  upon 
or  after  the  expiration  of  the  term  granted  to  the  Plain- 
tiff by  the  supposed  demise. 

The  Defisndant  took  issue  on  the  first  plea,  and  to 
the  second  replied,  that  White  did  not  demise  and  grant 
the  premises  to  the  Plaintiff,  for  all  the  residue  and  re- 
mainder of  Whites  estate,  term^  and  interest  in  the 
same;  and  on  this  issue  was  joined. 

At  the  trial  before  LUUedaleJ.  Hereford  Summer 
assizes,  1827,  it  appeared,  that  Widte  had  a  term  in  the 
premises,  which  expired  on  the  11th  oi  November  1826 ; 
and  that  on  the  11th  oi  September  in  that  year,  in  the 
completion  of  some  arrangements  between  him  and  the 
Plaintifl^  he  let  the  premises  orally  to  the  Plaintiff,  to 
hold  till  the  same  11th  of  November ^  pajring  270/.  rent 
immediately. 

The  jury  found,  first,  that  White  demised  to  the 
Plaintiff;  secondly,  that  White  parted  with  the  whole  of 
hb  term.  The  latter  finding  negativing  in  effect  the 
Defendant's  right  to  distrain,  and  so  amounting  to  a 
verdict  for  the  Plaintiff, 

RusseU  Seijt  moved  to  set  aside  the  verdict  and  have 
a  new  trial,  or  enter  a  verdict  for  the  Defendant,  on  the 
ground  that  the  Plaintiff's  plea  of  non  tenuit  had  been 
found  in  favour  of  the  Defendant ;  and  that  no  admis- 
sible evidence  had  been  adduced  in  support  of  the 
second  plea,  which  amounted  in  effect  to  an  allegation, 
that  Thomas  White  had  assigned  all  his  interest  in  the 
promises,  and  such  an  assignment  could  not,  under  the 

statute 
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statute  of  fraads,  be  effected,  except  by  writing.  IP  the 
plea  did  not  amount  to  an  allegation  of  assignment,  it 
must  be  taken  to  shew  an  under-lease  from  White  to  the 
CoRRis.  Plaintiff;  and  in  that  case  he  would  have  been  entitled 
to  distrain. 

A  rule  nisi  was  granted,  against  which  Ludlow  Serjt 
was  to  have  shewn  cause;  but  the  Court  called  on 

BusseU  to  support  his  rule.  He  cited  Bac.  Abr.  As* 
signmenti  to  shew  that  an  averment  in  pleading  that  a 
person  has  parted  with  all  his  interest  is  equivalent  to 
an  averment  of  an  assignment;  and  2  Jf/5/.  483.,  to  shew 
that  the  word  demise  was  not  confined  to  a  granting  by 
lease,  but  might  apply  to  any  other  transfer  of  property. 
But  if  White  had  made  an  assignment  it  was  void  for 
Want  of  a  writing,  Botting  v.  Martin  (a),  and  evidence 
of  it  was  not  admissible.  If  the  transfer  did  not  amount 
to  an  assignment  it  was  an  under-lease ;  for  in  Poultney 
V.  Holmes  (ft),  which  had  been  recognised  in  Smith  v. 
Mapleback{c\  it  was  holden,  that  where  a  man  parted 
wtth  all  his  interest  in  a  term,  but  reserved  a  rent,  the 
transaction  amounted  to  an  under-lease.  If  so,  the  De- 
fe'ndant  was  entitled  to  distrain,  and  the  second  plea 
amounted  indirectly  to  a  plea  of  nil  habuit  in  tenementiSf 
which  the  law  did  not  allow  a  lessee  to  plead  against  his 
lessor.    Alchome  v.  Gomme.  [d) 

Best  C.  J.  There  is  no  pretence  for  the  motion.  This 
Was  an  action  of  teplevin,  and  the  Defendant  made  cog- 
nizance as  bailiff  of  White^  alleging  that  the  Plaintiff  held 
as  his  tenant  under  a  demise,  from  11th  September  1826 
to  1 1th  Naoember  in  the  same  year,  at  a  rent  of  270/.  To 
this  there  were  two  pleas  i  first,  non  tenuit ,-  secondly, 

(/i)  iCampb.si^.  (c)  i  7.  i?.  445. 

(i)  1  Str,  405*  (d)  %  Bingb.  54. 

that 
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that  JFkite,  by  the  demise  mentioned  in  the  cognizance,  1828. 
granted  the  premises  for  the  whole  of  his  estate  in  them, 
leaving  no  reversionary  interest  expectant  on  the  deter- 
mination of  the  term.  Upon  these  pleas  issue  was 
joined.  The  jury  found  for  the  Defendant  upon  the 
non  tetiuit  $  but  on  the  last  plea  they  found  that  there 
was  a  demise  of  Whites  whole  estate. 

Both  findings  are  proper.  At  first  sight  it  might  ap- 
pear, tljat,  consistently  with  the  second  plea,  non  tenuit 
ought  to  have  been  found  for  the  Plaintiff:  but  thia  de- 
mise, though  not  entitling  the  lessor  to  distrain  ought  to. 
be  considered  as  a  lease,  and  not  as  an  assignment;  and 
in  PcuUney  v.  Holmes  it  was  decided,  that  a  party  might 
sue  in  debt  upon  such  a  demise.  This  was  a  lease 
in  fact,  though  even  if  it  had  been  an  assignment  it 
might  have  been  received  in  evidence;  for  it  would  have, 
been  an  assignment  by  operation  of  law,  which  the 
statute  of  frauds  does  not  require  to  be  in  writing ;  but 
the  transaction  was  in  fact  a  lease,  and  the  finding  of  the 
jury  on  both  the  issues  was  proper.  If  the  plea  itself  is  bad 
the  defect  is  on  the  record,  and  the  parties  may  proceed 
further;  but  on  this  we  give  no  opinion.  My  Brotlier 
Park  {a)  concurs  as  to  the  correctness  of  the  finding. 
The  rule  must  be  discharged. 

BuRROUGH  J.  was  of  the  same  opinion. 

Gaselee  J.  In  Smith  v.  Maplebacky  the  Court  held 
that  the  lessor  could  not  distrain  upon  a  demise  like 
the  present,  though  it  was  held  to  be  sufficiently  a  de- 
mise to  entitle  him  to  sue  in  assumpsit  for  the  sum  re- 
served. 

Rule  discharged. 

(a)  He  was  at  Chambers. 
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June  If. 


Seaton  V.  Benedict. 


I.  Payment 
of  money  into] 
court  upon  a 
general  indc" 
hitatut  Of 
jump  jit  is  no 
adn^snon  of  a 
contract  be- 
yond the 
amount  of  the 
turn  paid  in. 
A.  A  hut- 
bandy  who 
supplies  his 
w^e  with  ne- 
cessaries in  her 
degree^  is  not 
liable  for  debts 
contracted  by 
her  without 
his  previous 
authority  or 
subsequent 
sanction. 


ASSUMPSIT  for  goods  sold  and  delivered.     The 
Defendant  pleaded  the  general  issue,  except  as  to 
lOLf  which  he  tendered  and  paid  into  court 

By  a  bill  of  particulars,  it  appeared  that  the  Plaintiff's 
demand  amounted  to  2Sl*  5s.  6^/^for  kid  gloves,  ribbands, 
muslins,  lace,  silks,  and  silk  stockings,  thirteen  pair  of 
which,  of  a  very  expensive  description,  were  charged 
for,  as  having  been  delivered  on  one  day. 

At  the  trial  before  Burrough  J.,  Middlesex  sittings 
after  Hilary  term  last,  it  appeared  that  the  Defendant, 
a  gentleman  in  the  profession  of  the  law,  was,  at  the 
time  when  the  Platndff  furnished  the  goods,  living  with 
his  wife  at  Twickenhamy  and  had  supplied  her  wardrobe 
well  with  all  necessary  articles;  that  the  Plaintiff  a 
tradesman  at  Richmondj  had,  without  the  Defendant's 
knowledge,  furnished  the  Defendant's  wife  with  the 
articles  for  which  this  action  was  brought,  the  greater 
part  of  which  were  delivered  to  her  in  the  Plaintiff's 
shop,  and  the  remainder  into  her  own  hand  at  the 
Defendant's  door. 

It  did  not  appear  that  the  Defendant  had  seen  her 
wear  any  of  them,  except,  perhaps,  the  gloves  and  some 
of  the  silk  stockings,  the  price  of  which  did  not  amount 
to  102. 

On  behalf  of  the  Defendant  it  was  contended,  that 
these  articles  were  not  necessary  for  the  wife  of  a  person 
in  his  degree;  that  no  actual  authority  for  them  had 
been  proved ;  and  that  an  authority  could  not  be  im- 
plied for  the  purchase  of  any  thing  but  necessaries. 

The 
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The  learned  Judge  told  the  jaiy  he  should  have  been 
of  this  opinion,  but  for  the  plea  of  tender ;  that  plea  ad- 
mitted that  the  wife  had  authority  to  purchase  some  of 
the  articles ;  and  as  it  was  not  stated  in  respect  of  which 
of  them  the  tender  had  beoi  made,  it  must  be  taken  to 
apply  to  all,  admitting  the  authority  to  purchase  them 
all,  and  contesting  only  the  price  at  which  they  were 
<:harged. 

A  verdict,  therefore,  was  taken  for  the  Plaintiff  for 
18L  6s.  6d.y  with  leave  for  the  Defendant  to  move  to  set 
it  aside,  if  the  learned  Judge  should  be  thought  to  have 
given  an  effect  to  the  tender  which  it  ought  not  to  have. 
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Wilde  Seijt.  accordingly  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  goods  furnished  were 
not  necessaries,  and  that  no  authority  could  be  implied 
from  the  tender  except  an  authority  to  purchase  goods 
to  the  extent  of  10/. 

Taddjf  Seijt  shewed  cause.  The  finding  of  the  jury 
decides  that  the  articles  in  question  were  necessaries  in 
the  Defendant's  station ;  and  his  authority  for  the  pur- 
chase of  them  must  be  implied  from  the  tender.  The 
tender  admits  the  existence  and  validity  of  the  contract 
made  by  the  wife ;  and  as  it  does  not  distinguish  any 
particular  articles  in  respect  of  which  the  money  has 
been  paid  into  court,  it  must  be  taken  that  the  only 
matter  in  dispute  is  the  amount  of  the  price.  In  Bennett 
V.  Francis  (a),  where  a  defendant  who  had  possessed 
himself  of  goods  belonging  to  the  plaintifi^  and  had  sold 
part  and  kept  the  residue  in  specie,  paid  money  into 
court  generally  upon  a  declaration  containing  a  count 
for  goods  sold  and  delivered,  it  was  held  he  admitted 
the  transaction  to  have  been  converted  into  a  contract. 


(a)  %B.^P.s5o. 


In 
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In  Montague  v.  Benedict  {a\  where  the  husband  was 
held  not  liable,  the  articles  were  not  necessaries ;  and  in 
Hdt  V.  Brien  (6),  and  Bartley  v.  Griffin  (c),  the  credit 
was  given  to  the  wife.  If  this  were  the  case  of  any 
other  agent,  as  of  a  servant,  no  doubt  could  be  raised, 
after  the  tender,  of  the  validity  of  the  contract. 


Wilde.  The  tender  does  not  admit  a  contract  beyond 
the  amount  of  the  sum  paid  into  court ;  Cox  v.  Party  {d) ; 
nor  that  tlie  goods  sold  were  the  property  of  the  Plain- 
tiflT;  Blackbume  v.  Schoales  {e) ;  and  will  not  render  the 
Defendant  liable  if  he  would  not  be  so  upon  the  facts  of 
the  case :  as  to  which,  the  wife  must  have  an  authority 
like  any  other  agent  If  she  be  not  supplied  with 
necessaries  by  her  husband,  there  is  an  implied  authority 
to  contract  for  them;  but  if  she  be  adequately  supplied, 
an  express  authority  must  be  shewn.  The  principle 
has  been  clearly  laid  down  in  Montague  v.  Benedict. 
Hdroyd  J.  says,  '^  The  husband  is  liable  for  necessaries 
provided  for  his  wife,  where  he  neglects  to  provide  them 
himself.  If,  however,  there  t)e  no  necessity  for  the 
articles  provided,  the  tradesman  will  not  be  entitled  to 
recover  their  value,  unless  he  can  shew  an  express  or 
implied  assent  of  the  husband  to  the  contract  made  by 
the  wife."  And  in  Etherington  v.  Parrott{f)  it  was 
holden  that  the  husband  was  not  liable  where  his  wife 
took  up  goods  and  pawned  them. 

Best  C.  J.  I  think  there  ought  to  be  a  new  trial  in 
this  case.  The  learned  Judge  left  the  point  correctly  to 
the  jury,  but  gave  too  much  effect  to  the  payment  of 
money  into  court      Independently  of  that,  the  De- 


{a)  3-8.  yC.  631. 
(h)  4  B-  li  A. «», 
(c)  s  Taunt,  356. 


{i/)  I  r.  R.  464. 
{0).% Camps.  341. 
(/)  iSalA.iiZ. 


iendant. 
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fendant,  in  point  of  iaw^  was  entitled  to  a  verdict.    A        18S8. 
husband  is  only  liable  for  debts  contracted  by  his  wife 
on  the  assumption  that  she  acts  as  his  agent.    If  he 
omits  to  furnish   her  with  necessaries  he  makes  her 
impliedly  his  agent  to  purchase  them.     If  he  supplies 
her  properly,  she  is  not  his  agent  for  the  purchase  of 
an  article^    unless   he   sees   her   wear   it  without  dis- 
approbation.  In  the  present  case  the  husband  furnished 
his  wife  with  all  necessary  apparel,  and  he  Was  ignorant 
that  she  dealt  with  the  Plaintiff.     No  article  was  de- 
livered in  his  presence,  nor  was  there  distinct  proof 
that  any  had  been  worn.     If^  therefor^  money  had  not 
been  paid  into  court,  the  Defendant  was  clearly  entitled 
to  a  verdict.   What,  then,  is  the  e£fect  of  tliat  payment  ? 
If  the  money  had  been  paid  in  on  the  first  items  of  the 
bill,  an  authority  to  contract  at  the  date  of  these  items 
would  have  been  acknowledged*— an  authority  which 
could  not  afterwards  have  been  retracted  but  by  express 
notice.     But  there  is  no  evidence  to  shew  that  the 
money  was  not  paid  in  on  the  last  items ;  and  if  so, 
there  was  no  agency  for  the  first     The  payment  into 
court,   therefore,    recognizes    no    agency   beyond  the 
amount  of  10/.     And  if  so,  there  is  no  pretence  for 
supporting  this  verdict.     It  may  be  hard  on  a  fashion- 
able milliner  that  she  is  precluded  from  supplying  a 
lady  without  previous  enquiry  into  her  authority.     The 
Court,  however,  cannot  enter  into  these  little  delicacies, 
but  must  lay  down  a  rule  that  shall  protect  the  husband 
firom  the  extravagance  of  hb  wife. 

Gaselee  J.  {a)  It  is  difiScult  to  lay  down  an  abstract 
rule  with  respect  to  the  liability  of  the  husband ;  but  on 
the   subject  of  the  payment  of  money  into  court  I 

{a)  Pari  J.  wu  at  the  Old  Bailey,  and  Burrou^  J.  gave  no 
opmion. 

entertain 
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aitertain  no  doubt  Pa}nn^t  into  court  generally  in 
assumpsit  admits  nothing  beyond  the  amount  of  the  sum 
paid  in.  Where^  indeed,  there  is  a  special  contract  the 
payment  into  court  admits  that  contract ;  but  where,  as 
in  the  common  indebitatus  assumpsit^  the  demand  is  made 
up  of  several  distinct  items,  the  payment  admits  no  more 
than  that  the  sum  pa^d  in  is  due. 

In  Cox  V.  Barry,  Blackbume  v.  ScJioaleSi  and  Bennett 
V.  Francis,  the  claim  arose  on  a  single  transaction. 

On  these  grounds  it  seems  to  me  that  too  much 
weight  was  attached  to  the  circumstance  of  the  payment 
into  court.  The  jury  were  probably  embarrassed  by  it, 
and  the  verdict  ought  not  to  stand. 

Rule  absolute. 


June  IS* 

If  it  appears 
on  the  whole, 
that  the  con- 
dition of  a 
bail-bond  is  to 
appear  in  the 
Common 
Pleas*  it  may 
be  described 
as  such  in  the 
declaration, 
although  the 
expression  on 
the  bond  is, 
«  to  appear 
brfore  our  lord 
the  King  at 
Westminster," 
instead  of, 
•*  before  the 
justices  ofoMT 
hrdtbe 


Crofts  v.  Stockley  and  Another. 

T^EBT  on  a  bail  bond  by  the  assignee  of  the  sheri£P. 

The  declaration,  after  alleging  that  the  Plaintiff 
had  sued  out  of  the  court  of  our  lord  the  now  King, 
before  Sir  W.  D.  Best,  knight,  and  his  companions,  then 
his  Majesty's  justices  of  the  Bench  at  Westminster,  a 
certain  writ  by  which  our  said  lord  the  King  commanded 
the  sheriff  that  he  should  take  William  Wright,  if  found 
in  his  bailiwick,  and  safely  keep  him,  so  that  he  might 
have  his  body  before  the  justices  of  our  said  lord  the 
King  at  Westminster  on  the  morrow  of  All  Souls  then 
next,  to  answer,  &c.,  and  after  averring  the  indorse- 
ment of  the  writ  for  bail,  the  caption  of  Wright,  and 
the  taking  the  bail  bond  for  his  appearance,  stated  the 
condition  of  the  bond  to  be  that  Wright  should  appear, 
according  to  the  exigency  of  the  said  writ,  in  the  said 

court 
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oourt  on  the  morrow  of  AUSoub^  to  answer  the  Plaintiff       1B88. 
in  a  plea  of  trespass,  and  also  to  answer  him  according 
io  the  custom  of  his  said  Majestjr's  Court  of  Common 
Bench  in  a  certain  plea  of  debt. 

At  the  trial  before  Pari  J.,  Middlesex  sittings  after 
last  Hilary  term,  the  condition  of  the  bond  appeared  to 
be  for  Wright  to  appear  before  our  said  sovereign  lord 
the  King  at  Westminster^  on  the  morrow  of  All  Sotdsj  to 
answer  the  Plainti£P  in  a  plea  of  trespass,  and  also  to 
answer  him  according  to  the  custom  of  the  King's  Court 
of  Common  Pleas,  in  a  certain  plea  of  debt 

A  verdict  having  been  found  for  the  Plaintiff^  not- 
withstanding it  was  objected  that  there  was  a  material 
variance  between  the  ccmdition  of  the  bond  given  in 
evidence  and  that  set  out  in  the  declaration, 

iMdkrm  SeijU  obtained  a  nde  nisi  to  enter  a  nonsuit 
on  the  ground  of  this  variance.  In  Benalds  v.  Smith  (a) 
it  was  bolden  that  a  condition  to  appear  before  the  King 
at  Westminster  was  a  condition  to  appear  in  the  Court 
cS  Kinffs  Bench. 

Meremether  Seijt.  shewed  cause.  Coupling  the  ac 
etiam  clause  with  what  precedes,  it  is  sufficiently  plain 
that  the  condition  of  the  bond  is  to  appear  in  the  Court 
of  Common  Pleas,  as  aliped  in  the  declaration. 

Ludlow.  If  the  pleader  had  set  out  the  bond  truly 
the  declaration  would  have  been  demurrable,  and  he 
ought  not  to  escape  the  consequences  of  a  demurrer  by 
a  palpable  mis-statement 

Best  C.  J.  In  Benalds  v.  Smithy  Gibbs  C.  J.  says, 
^  Taking  the  whole  record  together,  I  cannot  doubt 

(fi)  6  Taunt.  55Z. 

Vol.  V.  D  that 
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that  the  bail-bond  points  out  the  Court  of  King's 
Bench."  I  cannot  doubt  here  that,  taking  the  whole 
of  it  together,  the  bail-bond  points  out  the  Court  of  Com- 
mon Pleas,  and  that  the  statement  in  the  declaration 
corresponds  in  substance  with  it.     The  rule  must  be 

Discharged. 


^*      ,J 


June  14» 


Lees  v.  Whitcomb.  (a) 


A  written 
agreemenf, 
<*  to  remain 
with  jf.  B. 
two  years  for 
the  purpose  of 
learning  a 
trade/'  is  not 
binding*  for 
want  of  an 
engagement 
in  the  same 
instrument  by 
Jl,  B.  to 
teach*        ^, 


ASSUMPSIT.  The  Plaintiff  declared,  in  the  fourth 
count  of  his  declaration,  that  in  consideration  the 
Plaintiff,  at  the  special  instance  and  request  of  the  De- 
fendant, would  receive  the  Defendant  into  his  service, 
and  cause  her  to  be  taught  the  trade  and  business  of  a 
dress- maker  and.  milliner  by  the  wife  of  the  Plaintifi^ 
the  Defendant  agreed  and  undertook  and  faithfully 
promised  the  Plaintiff  to  continue  with  the  wife  of  the 
Plaintiff  for  two  years,  from  the  5lh  of  June  1826,  for  the 
purpose  of  learning  the  business. 

Averment  of  the  Defendant's  reception  and  instruc- 
tion by  the  Plaintiff's  wife,  and  of  her  staying  in  his 
service  till  April  14.  1827.  Breach,  her  refusal  to  re- 
main in  his  service  for  the  remainder  of  the  period  of 
two  years. 

In  the  fifth  count  the  consideration  w^s  stated  to  be 
simply  the  receiving  the  Defendant  into  his  service,  and 
the  undertaking,  to  serve. 

There  were  other  counts ;  but  these  came  nearest  to 
the  agreement  between  the  parties,  and  were  the  only 
ones  relied  on.     Plea,  non-assumpsit. 


{a)  Communicated  to  the  editor  by  a  gentleman  at  the  bar. 


At 


IN  THE  Ninth  Year  of  GEO.  IV.  35 

At  the  trial  before  Park  J.,  Middlesex  sittings  after        1828. 
Hilary  term,  the  Plaintiff,  in  support  of  his  action,  gave 
in  evidence  the  following  agreement,   signed   by  the 
Defendant :  — 

"  I  hereby  agree  to  remaih  with  Mrs.  Lees,  of  302. 
Hegent  Street,  for  two  years  from  the  date  hereof  for 
the  purpose  of  learning  the  business  of  a  dress-maker. 
As  witness  my  hand  this  5th  day  ofjune  1826. 

•*  Amelia  Whitcomb." 

No  premium  was  paid  by  the  Defendant,  who,  on  the 
day  mentioned  in  the  agreement,  entered  the  Plaintiff's 
house,  and  left  him  in  April  following,  by  which  time 
she  had  made  such  progress  in  learning  the  business 
that  her  services  were  becoming  valuable  to  the  Plain- 
tiff It  appeared  that  dress-making  and  millinery  were  Jf 
two  distinct  businesses.  ^ 

On  the  part  of  the  Defendant  it  was  objected,  that 
there  was  no  mutuality  in  the  above  agreement,  and 
that,  therefore,  it  was  not  binding  on  the  Defendant; 
that  the  Phintiff  not  having  bound  himself  to  teach, 
although  the  Defendant  had  agreed  to  remain  and  learn, 
there  was  an  entire  absence  of  consideration  for  the  De- 
fendant's agreement;  and  that  the  agreement  given  in 
evidence  did  not  correspond  with  that  set  put  in  the 
declaration.  The  Plaintiff  was  thereupon  nonsuited, 
with  leave  to  move  to  set  aside  the  nonsuit,  and  have  a 
Dew  trial. 

Tadify  Seijt.  moved  accordingly,  and  a  rule  nisi  hav- 
ing been  granted, 

Wilde  Serjt  shewed  cause. 

The  fifth  count  is  not  supported  by  the  evidence,  be- 
cause a  contract  to  serve  is  very  different  from  a  con- 
tract to  learn.  And  there  is  no  consideration  on  the 
face  of  the  agreement  to  support  the  fourth,  as  there 
ought  to  be  under   the  statute  of  frauds.     Waifi  v. 

D  2  Watlttrsy 
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1828.  WarUm{a\  Saunders  v.  Wakefield  {b\  Jenkins  r.  Bey- 

*^  Lkbb  ^^*  (^)     The  Plaintiff  does  not  bind  himself  to  teach, 

V.  nor  is  the  agreement  even  signed  by  him  as  a  party  to 

Whitoomb.  be  charged. 

The  Court  here  called  on 

Taddy.  The  Defendant  could  not  engage  to  leani 
without  an  implied  engagement  on  the  part  of  the 
t'laintiff  to  teach)  so  that  the  consideration  sufficiently 
appears  in  the  engagement  to  learn.  {Per  Curiam.  The 
fourth  count  alleges  the  consideration  to  be  to  teach  the 
business  of  a  dress-maker  and  milliner;  it  was  proved 
that  the  two  businesses  were  distinct,  and  the  writing 
put  in  evidence  mentions  only  the  business  of  a  dress** 
maker.]  But  the  word  service  as  employed  in  the  fifth 
count  is  usually  and  properly  applied  on  the  relation 
between  master  and  apprentice,  Rex  v.  Lynn  (d),  and, 
therefore,  includes  the  required  consideration  of  the 
teaching,  and  gives  sufficient  mutuality  to  the  contract. 
As  to  the  omission  of  the  Plaintiff's  signature,  it  is 
sufficient  if  a  memorandum  of  a  bargain  be  signed 
by  one  of  the  parties  to  the  contract:  Egerton  ▼• 
Matthews,  {e) 

Best  C.  J.  I  am  of  opinion  that  none  of  tlie  counts 
are  proved.  The  contract  does  not  bear  the  meaning 
which  is  put  upon  it  in  the  declaration.  The  businesses 
of  milliner  and  dress-maker  are  very  different,  and  that 
disposes  of  the  fourth  count  The  fifth  count  alleges 
the  consideration  to  be  the  Plaintiff's  receiving  the  De- 
fendant into  his  service,  and  the  undertaking,  an  engage- 
ment to  serve ;  but  there  is  by  the  contract  no  obligation 
en  the  Defendant  to  serve  i  her  engagement  is  merely  to 

(a)  s^Mtsio.  (J)  6B.&fC.97. 

(i)  sB^bfB.i4* 

remain 
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remain  for  two  years;  and  the  Plaintiff  could  not  have        1828. 
compelled  her  to  serve.    It  was  probably  the  Plaintiff's 
intention  to  prevent  the  Defendant  from  leaving  him  9. 

and  setting  up  for  herself  the  moment  she  had  learned    Wmrooia. 
his  business^  and  there  might  have  been  a  sufficient  con* 
aideration  for  that  if  he  had  undertaken  to  teach ;  but 
there  b  nothing  in  the  agreement  to  insure  such  in* 
atmction  to  the  Defendant 

BuRHouGH  J.  There  is  no  consideration  expressed 
in  the  agreement  for  the  Defendant's  undertaking ;  and 
since  the  case  of  Wain  v.  Workers  that  is  indispensable. 

Gassles  J.  The  service  in  the  fifth  count  is  alleged 
generally,  and  not  as  a  service  for  the  purpose  of 
learning.  I  feel  some  difficulty,  but  not  sufficient  to 
render  it  necessary  for  me  to  differ  from  the  rest  of  the 
Conit. 

Rule 


H1LL6  V.  Street.  Jwu  16. 

ASSUMPSIT  for  money  had  and  received  by  the  A  tenant  dit- 
Defendant  to  the  use  of  the  Plaintiff.     At  the  trial  r^yequested 
before  Gaselee  J.,  Middlesex  sittings  after  Michaelmas  the  broker  not 
term  last,  it  appeared  that  the  Defendant,  as  broker  for  ^^j""^^^^ 
H.  ElweSf  had  on  the  28th  oi  April  1827  distrained  on  g^g^,  \^  con^ 
the  Plaintiff  for  230/.  10*.,  alleged  to  be  due  to  Elwes  for  Mderarion  of 

,  {brbearance»  to 

seven  quarters'  rent  p^y  ^h^  bro. 

ker'8  charges. 
Tiaoe  wit  gWmt  asd  the  charges  paid,  bat  the  tenant  objected  to  the  amount  of 
them,  and  to  the  amount  of  rent  demanded:  Held,  that  thu  was  not  a  vohmtary 
payment,  and  that  the  charges,  if  irregular,  might  be  recovered  back  in  an  action 
for  money  bad  and  received. 

D  3  The 


88  CASES  IN  TRINITY  TERM 

1828*  ^  The  Defendant,  upon  written  requests  made  by  the 

Plaintifrfrom  time  to  time,  and  on  condition  of  his  pay- 
ing the  charges  for  distraining,  forbore  to  remove  or  sell 
the  goods  distrained,  the  Plaintiff  engaging  to  pay  the 
expence  of  keeping  a  man  in  possession.  Accordingly, 
the  rent  not  having  been  satisfied,  the  Plaintiff,  upon 
the  Defendant's  instances,  paid  him  on  the  18th  of  May 
SL  5s.  as  broker's  commission  on  a  distress  for  230/.  lOs. 
(at  tl>e  rate  of  5L  for  the  first  hundred,  and  2/.  lOs,  for 
every  himdred  over,)  4/.  4$.  for  tlie  expences  of  a  man 
in  possession  twenty-one  days,  and  1/.  for  drawing  the 
form  of  the  above-mentioned  requests.  On  the  llth  of 
June  he  again  paid  the  Defendant  for  the  expences  of 
the  man  in  possession  twenty-four  days  4/.  4«.,  ami  for 
drawing  four  more  requests  1/.,  making  altogether 
19L  55.,  which  the  Plaintiff  now  sought  to  recover,  as 
having  been  illegally  demanded  and  paid« 

The  man  in  possession  having  on  the  2Sdo(June  quitted 
the  liouse  for  the  purpose  of  procuring  a  van  to  remove 
the  goods  distrained,  the  Plaintiff  refused  to  let  him  in 
again.  In  consequence  of  this  a  second  distress  was 
made  on  the  16th  of  Juli/^  when  the  Plaintiff  replevied. 

Early  in  the  transaction  the  Plaintiff  had  alleged  that 
only  six  quarters'  rent  were  due,  but  it  did  not  distinctly 
appear  at  the  trial  whether  before  or  at  the  time  of  the 
payments  made  to  the  Defendant  the  Plaintiff  had  ex- 
pressed any  intention  to  replevy.  It  appeared,  however, 
that  he  had  objected  to  the  amount  of  the  Defendant's 
charge,  when  the  Defendant  said,  ^^  The  law  allowed  it, 
and  he  would  have  it" 

For  the  Defendant  it  was  contended,  that  the  charge 
for  making  the  distress  was  reasonable  and  legal,  and 
that  whether  the  charge  for  keeping  the  man  in  pos- 
aessrion  were  legal  or  not,  yet  that  having  been  incurred 
at  the  express  request  of  the  Plaintiff  for  his  sole  ac- 
commodation, and  having  been  paid  voluntarily  with  a 

full 
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fall  knowledge  of  all  the  facts,  it  could  not  now  be  re-        1828. 
covered  at  the  hands  of  the  Defendant    Brisbane  v. 
Dacres.  {a) 

The  learned  Judge  thought,  that  as  the  distress,  in 
respect  of  which  the  charges  were  made,  had  never  been 
brought  to  a  conclusion,  the  goods  not  having  been  sold, 
but  having  actually  been  replevied  under  a  subsequent 
distress,  it  was  doubtful  whether  the  charge  for  distrain- 
ing could  be  sustained,  (the  stat  57  G.  3.  r.  93.  5. 6. 
applying  only  to  cases  where  the  goods  distrained  are 
sold,)  and  whether  the  payment  could  be  esteemed 
voluntary;  which  he  told  the  jury  it  could  not,  if  at  the 
time  it  was  made  the  Plaintiff  intended  to  replevy. 

Whereupon  a  verdict  was  found  for  the  Plaintiff  for 
5/.  105.  on  the  sum  paid  for  making  the  distress,  with 
leave  for  the  Defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit  instead.   Accordingly 

Wilde  Serjt.  in  Hilary  term  last  obtained  a  rule  nisi 
to  that  effect;  against  which 

Andrews  Serjt  was  to  have  shewn  cause;  but  the 
Court  called  on 

Wilde  to  support  his  rule.  The  Plain  tiff  *s  action  is 
wrongly  conceived.  If  he  mean  to  dispute  the  validity 
of  the  distress,  he  cannot  do  it  in  an  action  of  assumpsit; 
he  ought  to  have  tried  that  question  in  replevin .-  Lin-^ 
dm  V.  Hooper  {b)y  Knibbs  v.  Hall  (c)  If  his  complaint 
is,  that  the  Defendant  has  demanded  and  received  what 
he  was  not  entitled  to  claim,  the  remedy  is  not  by  action 
for  money  had  and  received ;  FtdJiam  v.  Down,  (d)  But 
the  Defendant's  demand  was  legal  and  reasonable.     The 

(a)  s  Taunt.  143.  (c)  i  Bjp.  N.  P.  C.  S4. 

{h)  Cowp.  414*  (^  6  Bjp.  %6. 

D  4  time 
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1828.       time  and  trouble  of  making  an  inventory  of  goods  worth 

„J''     3001.  or  400/.  is  not  overpaid  at  the  rate  the  Defendant 

9.  charged ;  and  it  would  be  most  injurious  to  tenants  to 

Street,      compel  the  landlord  to   sell  unrelentingly  within  the 

five  days ;  yet  this  must  be  the  consequence  of  refusing 

him  the  expences  of  keeping  a  man  in  possession,  or  of 

disallowing  the  broker's  charge,  except  in  cases  where 

there  is  an  actual  sale.     At  all  events,  the  payments 

made  by  the  Plaintiff  were  voluntary,  and  with  full 

knowledge  of  his  situation ;  for  though  the  Defendant 

aaid  that  the  law  allowed  the  charge,   it  was  at  the 

express  request  of  the  Plaintiff  that  it  had  been  incurred, 

in  order  to  obtain  for  himself  the  indulgence  of  further 

time  for  the  discharge  of  the  rent. 

The  circumstance  of  the  goods  not  having  been  sold 
does  not  assist  the  Plaintiff's  claim,  because  the  sale 
was  prevented  solely  by  his  excluding  the  man  in  pos- 
session ;  and  he  ought  not  to  escape  the  payment  of  the 
expences  by  taking  advantage  of  his  own  wrong. 

Best  C.  J.  Although  under  the  circumstances  of  this 
case  I  would  allow  for  the  legal  expences  of  making  the 
distress  and  inventory,  yet  this  rule  must  be  discharged ; 
for  that  allowance  could  not  be  sufficient  to  turn  the 
scale  in  the  Defendants  favour,  the  prothonotary  stat- 
ing to  us,  that  on  taxation  of  costs  the  broker's  charge 
for  distraining  would  not  be  permitted  to  exceed  one 
guinea. 

But  I  am  clearly  of  opinion  that  this  was  not  a  vo- 
luntary payment.  The  broker  is  in  possession  of  goods 
distrained  for  rent.  The  party  distrained  on  is  anxious 
that  the  goods  should  not  be  sold,  and  that  time  may  be 
allowed  him  to  pay  the  rent  The  broker  requires,  as 
a  condition  of  the  indulgence,  that  he  shall  be  furnished 
with  a  written  request  not  to  sell,  and  an  undertaking 
to  pay  the  expences;  this  is  given  and  enforced,  but 

it 


Gaselee  J.  The  broker  is  the  agent  of  the  land- 
lord, and  must  look  to  him  for  these  expences.  But 
the  broker,  acting  as  a  public  officer,  has  no  right  to 
drnrge  for  giving  time. 

The  rest  of  the  Court  concurred,  and  the  rule  was 
^  Discharged. 
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it  is  dear  that  it  is  given  under  an  apprehension  the       18S8. 
sale  would  proceed  unless  the  demand  were  complied 
with ;  and  it  is  impossible  to  call  a  payment  under  such 
circumstances,  voluntary.     If  the  payment  were  not 
voluntary,  the  Plaintiff  is  entitled  to  recover  back  all 
that  was  paid  improperly,  which  exceeds  in  amount  the 
verdict  he  has  obtained.    Lindon  v.  Hooper  only  de- 
cides that  an  action  for  money  had  and  received  does 
not  lie  to  recover  back  money  paid  for  the  release  of 
cattle  damage  feasant,  though  the  distress  were  wrong- 
fill ;  replevin  or  trespass  being  the  proper  form  of  acdon 
to  try  such  a  questicm.    But  the  present  question  could 
not  have  been  tried  in  replevin.    There  is  no  form  of 
acdon  but  assumptU  for  money  had  and  received,  in  which 
a  party  can  recover  money  paid,  as  this  was,  under 
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June  11.       Gully  and  Others  v.  The  Bishop  of  Exeter 

and  DowLiNG. 


Where  the 
Plaintiff's  title 


T  N  this  case,  (the  details  of  which  see  ante^  voL  iv* 
to"M  tdww-''  P'  ^^^0  ^he  Plaintiff  in  q}iare  impedit  having  been 
■on  was  traced  obliged  to  trace  his  tide  through  a  period  of  two  cen- 
*"  J^h'  '*"'  turies,  and  the  Defendant  having  in  forty-tliree  pleas  tra- 
a  period  of  versed  every  allegation  in  the  declaration,  although  >  the 
two  centuries.  Plaintiffs'  claim  rested  solely  on  the  validity  of  a  deed 
fendant's  of  1672,  which  the  Defendant  sought  to  invalidate  by 

claim  arose  on  setting  up  a  subsequent  deed  of  1692,  the  Court  re- 
^^fJ'*^  "*'  scinded  the  rule  to  plead  several  matters,  as  having  been 

vafidityofa  ,  .  ^        .  >  & 

deed  of  167*,   ™«d«  an  improper  use  of. 

the  Court 

low  him  to  "       ^*  ^"^^  Seijt.  thereupon  obtained  a  new  rule  nisi^ 
traverse  all  the  to  plead  the  several  matters  following :  — 

allegations  in  j    rpj^^j  ^jj^  j^^j  ^f  ^1,^  29th  of  April  1672  was  frau- 

the  declare  ,  , 

acion,  or  to       dulent  and  void  as  against  subsequent  purchasers. 

plead  more  2.  Non  concessit  as  to  that  deed. 

L..«  ^...^^^.^      3.  Issue  on  descent  from  Lewis  Stephens  to  J.  Stevens* 

were  necessary  •* 

to  contest  the        4.  Non  concessit  as  to  the  deed  of  the  5th  January 

deed  of  167a.    1599^ 

5.  Non  devisavit  as  to  the  will  of  J.  Stevens. 

6.  Non  concesserunt  as  to  the  deed  of  the  20th  De-' 
cember  1719. 

7.  Ntd  tid  record  of  the  fine  of  Hilary  term  6  G.  4. 

8.  That  it  was  not  levied  to  the  uses  stated. 

9.  Ntd  tiel  record  of  the  recovery  of  Easter  term 
6  G.  1. 

10.  Biens  passa  as  to  the  bargain,  sale,  and  release  of 
the  10th  and  11th  November  1731. 

11.  Non  devisavit  as  to  the  will  ofjohn  Davie. 

12.  mens 
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12:  Riens  passu  as  to  the  lease  and  release  of  the  2Sd        1838. 

and  24th  April  1777.  '^' 

Id.  Issue  on  the  descent  from  John  Davie  to  Joseph  ^, 

Davie.  The  Bishop  of 

14.  Noti  concessit  as  to  the  grant  of  the  next  turn  by 
Joseph  Davie  to  William  Slade  Gully. 

15.  Non  devisavit  as  to  the  devise  thereof  by  William 
Slade  Gtdly  to  the  Plaintiff. 

16.  The  Defendant's  title;  against  which 

Wilde  Serjt.  now  shewed  cause,  and  (tbjectedi  as 
before,  that  all  the  pleas  except  those  which  disputed 
the  validity  of  the  deed  of  1672,  and  asserted  the  vali- 
dity of  the  deed  of  1692,  were  an  abuse  of  the  rule  to 
plead  several  matters,  being  calculated  only  to  put  the 
parties  to  a  great  expence,  and  wholly  immaterial  to  the 
merits  of  the  cause,  so  that  if  the  Defendant  succeeded 
on  them  he  would  gain  nothing. 

E.  Larjoes.  Unless  the  Defendant  be  permitted  to 
traverse  the  allegations  in  the  Plaintiff's  declaration,  it 
is  useless  to  require  the  Plaintiff  to  make  them.  It  has 
always  been  the  practice  of  the  Court  to  permit  the 
Defendant  to  take  issue  on  every  matter  of  fact  advanced 
by  the  Plaintiff,  and  to  hold  him^  like  the  prosecutor  in 
criminal  proceedings,  to  the  strict  proof  of  his  tide. 
But  without  resorting  to  the  discretion  of  the  Court 
under  the  statute  of  Ann^  a  Defendant  may  at  common 
law,  if  he  confines  himself  to  one  point  in  the  Plaintiff's 
case,  employ  several  pleas  to  meet  that  point.  In  the 
Plaintiff's  case  here  are  two  points:  1.  the  allegation 
of  his  title ;  2.  the  disturbance  by  the  Defendants :  but 
the  disturbance  being  admitted,  the  Defendants  may 
apply  themselves  exclusively  to  the  title,  and  if  that  title 
omsists  of  an  allegation  of  many  facts,  may  traverse 

them 
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1828.       them  all.     In  Bowles  v.  Lusty  {a\  which  was  a  writ  of 

-*        entry  for  abatement  of  divers  messuages  and  mills,  a 

9.  plea  that  2L  S.  devised  them  to  2\  who  devised  them 

The  Birii^  of  to  S.,  wife  of  R,  D.  C,  who  levied  a  fine  to  the  tenant, 

was  held  not  double ;  and  the  Court  said,  *^  No  matters, 
however  multifarious,  will  operate  to  make  a  pleading 
double,  provided  that  all  taken  together  constitute  but 
one  connected  proposition  or  entire  point.''  '^  Dupli- 
city is  when  two  distinct  matters,  not  being  part  of  one 
entire  defence,  are  attempted  to  be  put  in  issue.  But 
this  can  never  i^ply  to,  nor  does  it  preclude  a  party 
from  introducing  several  matters  into  a  plea,  if  they  are 
constituent  parts  of  the  same  defence ;  for  though  it  be 
true  that  issue  must  be  taken  on  a  single  point,  yet  it  is 
not  necessary,  nor  ever  can  be,  that  such  single  point 
must  consist  only  ^  one  single  Jad**  In  the  case  of 
Bobinson  v.  Bayley  (&),  to  an  action  of  trespass  defendant 
had  pleaded,  amongst  other  things,  a  right  of  common* 
Plaintiff  in  his  replication  traversed,  that  the  cattle  were 
the  Defendant's  own  cattle,  that  they  were  levant  and 
eouchant^  and  that  they  were  commonable  cattle.  To  this 
there  was  a  special  demurrer,  <<  that  the  replication  is 
mnltifiuious,  and  that  several  matters  (specifying  them) 
are  put  in  issue^  whereas  only  one  sin^e  matter  ought 
to  be  sa"  Lord  Mansfield  said,  **  As  to  the  present 
CMS^  it  is  true  you  must  take  issue  upon  a  single  pointy 
but  it  is  not  necessary  that  this  single  point  should  con- 
aist  only  of  a  single  fact.  Here  the  point  is  the  cattle 
being  entitled  to  common:  this  is  the  single  pcnnt  of 
the  defence.  But  in  fact  they  must  be  both  his  own 
cattle  and  also  levant  and  couchant,  which  are  two  dif- 
ferent essential  circumstances  of  their  being  entitled  to 
common,  and  both  of  them  absolutely  requisite." 

(a)  4  BingA*  4a8.  (^)  x  Burr*  3x6. 

Best 
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Best  C.  J.     I  am  glad  this  question  has  been  fiilly        1888. 
brought  before  the  Court ;  for  though  merely  a  matter        ■"-  '  ' 
of  {NBCtioe,  it  is  a  point  of  great  importance.     On  the  9. 

dedsion  of  this  question  it  depends,  whether  suits  shall  The  Bbhsp  e( 
be  carried  on  at  great  and  unnecessary  expence^   or 
whether  the  real  object  of  pleading  shall  be  attamed^ 
that  of  reducing  causes  to  a  single  point  to  be  tried. 

At  commcm  law  a  defendant  was  permitted  to  plead 
one  plea  only,  and  it  was  a  principle  that  pleadings 
ought  to  be  true.  That  can  rarely  be  the  case  when 
many  pleas  are  pleaded.  But  as  it  was  sometimes  found 
difficult  to  comprise  the  merits  of  a  defence  in  a  single 
plea,  the  statute  oi  Ann  permitted  a  party  to  plead  as 
many  as  might  be  necessary  to  his  defence,  provided  he 
obtained  leave  of  the  Court ;  thereby  confining  him  to 
audi  as  mi^t  be  deemed,  in  the  discretion  of  the  Court, 
essential  to  the  justice  of  his  cause.  We  have  enough  of 
tbe  merits  of  this  cause  before  us  to  see  what  justice  re- 
quires. The  living  in  dispute  was  conveyed  by  a  deed 
of  167^;  the  Defendant  claims  under  a  deed  of  1692, 
under  such  circumstances,  that  if  the  deed  of  1672  is 
valid,  the  Defendant  can  have  no  interest  in  the  pro- 
perty. The  justice  of  the  case,  therefore,  requires  that 
the  Defendant  should  plead  nothing  that  does  not  tend 
to  shew  the  invalidity  of  the  deed  of  1672.  He,  bow-» 
ever,  insists  on  going  into  matters  long  subsequent  even 
to  the  deed  of  1692.  But  if  his  right  accrues  from  that 
deed,  what  can  he  have  to  do  with  the  subsequent  matters? 

It  has  been  urged  that  it  is  in  vain  to  require  the 
Plaintiff  to  make  certain  allegations,  if  the  Defendant 
may  not  deny  them.  But  the  object  of  pleading  would 
be  defeated,  as  it  is  already  in  some  actions,  if  the  De- 
fendant were  to  put  the  Plaintiff  upon  tracing  his  whole 
title.  The  object  of  pleading  is  to  narrow  the  matter  in 
dispute  to  a  single  point;  and  a  Defendant  ought  not  to 
be  permitted  to  traverse  a  series  of  fiicts  wholly  imma« 

terial 
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1828.       terial  to  his  own  claim.     Here  he  ought  to  break  in  on 
'  _  -  "^ '     the  PlaintiiF's  title  but  once  ;  that  is,  to  dispute  the  va- 
^,  lidity  of  the  deed  of  1672:  he  may  find  it  advisable  to- 

The  Biibop  of  do  that  in  more  ways  than  one,  and,  therefore,  he  may 

add  the  plea  of  non  concessit^  but  he  shall  only  dispute 
the  Plaintiff's  title  in  the  point  material  to  him.  The 
practice  in  criminal  proceedings,  which  has  been  alluded 
to,'  bears  no  analogy  to  the  present  question.  The  hu- 
manity of  our  law  allows  the  prisoner  to  put  the  prose- 
cutor upon  proving  his  case  in  every  particular ;  but  in 
civil  proceeding  the  interest  of  both  parties  requires 
that  they  should  be  put  to  as  little  expence  as  possible. 
Perhaps  we  may  not  be  able  to  return  to  the  ancient 
simplicity  of  pleading ;  but  we  must  approach  it  as  nearly 
as  we  can,  and  remove,  if  it  be  possible,  that  reproach 
which  has  lately  been  so  justly  cast  on  the  administration 
of  justice.  It  is  an  important  duty  of  the  Court  to 
exercise  its  discretion  as  to  pleas,  and  to  render  justice 
as  cheap  and  as  expeditious  as  possible. 

Park  J.  concurred. 

BuRRouGH  J.     I  am  happy  at  this  opportunity  of 
giving  a  death-blow  to  a  practice  which  has  improperly 
prevailed  for  many  years,  and  which  I  have  long  dis- 
countenanced. 

^  If  in  this  case  the  deed  of  1672  be  set  aside  all  the 
other  issues  fall  to  the  ground.  As  to  the  practice  of  the 
Court,  it  cannot  repeal  the  statute  of  Antif  and  by  that 
statute  we  are  bound  to  exercise  a  discretion  in  the  per- 
mission we  grant  to  parties  to  plead  several  matters.  It 
has  been  urged  that  all  the  issues  proposed  form  but 
one  jpoint  of  the  defence ;  if  that  were  so,  they  might  all 
be  combined  in  a  single  plea.  But  they  raise  a  great 
number  of  points  wholly  unconnected  with  the  Defend- 
ant's claimi  and  do  not  in  any  respect  resemble  those 

matters 
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matters  which  are  usually  combined  in  a  single  plea,  and        1828. 
make  in  effect  but  one  allegation  ;   as,  for  instance,  that        Quixy 

cattle  are  commonable,  and  levant  and  couckant.  v. 

The  Bishop  of 
EXiBTKB* 

Gaselee  J.  The  statute  oi  Ann  would  never  have 
been  passed  if  such  abuses  had  been  anticipated  as  have 
taken  place.  The  exisUng  practice  has  given  a  Defend- 
ant a  most  inconvenient  advantage  over  a  Plaindffl 
Before  the  passing  of  the  statute  oi  Ann  a  party  might 
have  two  or  three  substantial  defences  to  an  action,  and 
yet  could  only  bring  forward  one.  The  statute  has 
enabled  him,  where  he  has  more  than  one,  to  plead  it^ 
with  the  permission  of  the  Court.  Has  he  more  than 
one  in  the  present  case  ?  He  may  endeavour  to  perplex 
the  Plainti£^  but  his  only  defence  rests  on  the  alleged 
iuvalidity  of  the  deed  of  1672.  It  has  been  urged,  that 
he  must  refer  to  the  other  deeds  to  throw  light  on  that; 
but  he  may  do  so  in  the  way  of  evidence,  and  produce 
any  documents  which,  in  his  opinion,  tend  to  shew  that 
ttie  deed  of  1672  is  fraudulent  What  is  now  asked  at 
our  hands  is,  not  to  allow  an  additional  ground  of  de- 
fence, but  to  throw  difficulties  in  the  way  of  the  Plain- 
tifil  It  is  the  more  necessary,  too,  for  us  to  be  cautious, 
because,  if  the  Plaintiff  be  tripped  up,  it  is  a  matter  of 
doubt  whether  the  Defendant  might  not  be  entitled  to  a 
writ  to  the  Bishop  upon  a  mere  fabricated  title ;  but  on 
that  I  give  no  opinion. 

It  has  been  argued,  that  as  the  Plaintiff  brings  the 

Defendant  into  Court,  the  Plaintiff  ought  to  stand  the 

shock  of  all  attacks  on   his  title;   but  the  Defendant 

here  has  never  been  in  possession,  and  it  is  he  in  fact 

who  brings  the  Plaintiff  into  Court,  by  entering  a  caveat 

with  the  bishop.     The  allegation  that  the  several  £icts 

which  it  is  proposed  to  dispute  constitute  but  one  point 

is  far  from   being   correct;  and  the  case  of  Bowles  v. 

iMsty  has  no  application  to  the  presenti   because  the 

several 
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1828.       seveml  conveyances  mentioned  in  the]  plea  in  that  case 
-,^  formed  but  one  assurance, 

GULLT 

9,  The  true  principle  of  pleading  several  matters  is,  that 

TheBbhop  o£  jf  the  justice  of  the  case  requires  that  a  party  should 

allele  several  defences,  the  Court  will  not  prevent  it ; 
but  they  will  not  allow  a  party  to  plead,  merely  for  the 
purpose  of  throwing  difficulties  in  the  way  of  his  oppo- 
nent In  the  present  case  there  is  nothing,  essential  to 
the  Defaidant's  case,  but  U>  contest  the  validity  of  the 
deed  of  1672.  The  Defendant,  therefore,  shall  be  put 
U>  elect  which  link  of  the  Plaintififs  title  he  will  cootest ; 
and  if  he  contests  the  deed  of  1672,  ha  may  plead  turn 
concessit^  and  that  the  deed  was  fraudulenti  . 

Rule  discharged  as  la  the  other  matters. 


June  11.  Cholmeley  V.  pAXTON  and  Others. 

X.  Where  J^OBMEDON.  Hie  Demandant  claimed  under  the 
unT^i'jJii  ^  ""^  Sir  Hemy  Englffield,  who  devised  the  pro- 

in  a  will  was  perty  in  question  to  the  use  of  trustees  in  trust  for  his 
^^^^^AvJ^h^  son,  Hemy  Charlesy  for  lile»  without  impeachment  of 
sale  of  an  waste;  remainder  to  the  first  and  other  sons  oi Henry 
estate,  and  to  Charles  in  tail  male;  remainder  to  his  son  Francis  Michael 
truttees  with  ^  for  life  without  impeachment,  &c  with  like  remainder 
the  con^nt  by  to  his  sons  in  tail  male ;  remainder  to  devisor's  daughter^ 

deed  of  the 

party  interested,  was  inTested  partly  in  I7S3>  without  any  soch  consent  by  deed, 
and  partly  in  x8o6,  by  the  person  interested  himself,  the  trustee  havm^  became  nom 
eompojf  and  an  act  of  parliamentt  reciting  these  investments,  appointed  a  ne\^  tiuitee. 
Held,  that  neither  the  act  nor  the  lapse  of  time  cured  the  defective  execution  of  the 
power,  as  against  a  writ  cifirtnedon. 

a.  The  issue  was,  whether  the  money  had  been  invested  with  the  consent  of  the 
etJtm  que  trust,  according  to  the  directions  of  this  will :  Held,  that  it  was  correct  to 
direct  the  jury  to  consider,  whether  it  had  been  invested  with  the  consent  of  the 
€atui  que  trust  awiftirfd  by  deed. 

Theresa 
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THeresa  Ann^  for  life,  without  impeachment  of  waste ;  re- 
mainder to  her  first  and  other  sons  in  tail  male. 

The  devisor's  son,  Henry  Charles^  took  possession  of  the 
property,  and  died  without  issue,  as  did  Francis  Michael; 
and  the  devisor's  daughter  married  Francis  Chdlmeley  the 
ftther,  by  whom  she  had  issue,  the  present  Demandant, 
who^  upon  her  death,  commenced  the  present  suit 

The  Defendants,  after  taking  issue  on  most  of  the 
allegations  of  fact  in  the  declaration,  pleaded  eighthly 
and  ninthly. 

That  the  devisor  by  his  will  declared  his  further  will 
to  be,  that  notwithstanding  any  of  the  uses  or  estates 
before  created,  the  trustees  might,  from  time  to  time, 
daring  the  lives  of  Henry  Charles^  Francis  Micliael^  and 
Theresa  Ann,  or  any  of  them,  at  the  request  and  by  the 
direction  and  appointment  of  the  person  who,  for  the 
time  being,  should  be  entitled  to  the  rents  and  profits  of 
the  property  in  question,  signified  by  deed  under  his  or 
her  hand  and  seal,  attested  by  two  or  more  witnesses, 
sell  or  exchange  the  property  for  such  prices  as  to  the 
trustees  should  seem  reasonable;  and  in  case  of  sak, 
should  invest  the  money  in  the  purchase  of  other  lands 
under  the  same  trusts,  and  till  such  purchase,  in  real  or 
government  securities,  with  such  consent  as  aforesaid, 
testified  as  aforesaid,  the  interest  to  be  applied  to  the 
same  trusts  as  the  rents  of  the  lands. 

They  then  averred  the  death  of  the  devisor  in  1 780, 
and  that  in  1783,  the  trustees,  (Lord  Cadogan  and  Sir 
Charles  Bucke^)  by  indenture  of  bargain  and  sale,  sold 
the  property  in  question  (being  a  portion  of  that  devised), 
for  13,400/.  (to  William  Byam  Martin^  under  whom  the 
Defendants  claimed) ;  and  that  Henry  Charles  Englefieldj 
(then  Sir  Henry  Charles^)  by  the  same  indenture,  sold 
the  standing  timber  to  him  for  2448/.  (a) 


1828. 


Cholmelet 
Paxtow. 


Vol.  V. 


(a)  Sec  3  Bifigh»  aoy 

E 


It 


60 


CASES  IN  TRINITY  TERM 


1828. 


Pholmeley 
Paxtov. 


It  was  then  averred,  that  as  well  as  the  said  sum  of 
lS,400/.y  as  the  sum  of  2448/.9  were,  with  the  consent  of 
the  said  Sir  Henry  Charles  Englefield,  placed  at  interest 
on  government  securities  in  die  name  of  Lord  Cadogan^ 
(who  had  survived  Sir  C  Bucket)  according^  to  the  di- 
rections of  the  said  will,  for  the  purposes  and  on  the 
trusts  therein  mentioned. 

This  allegation  the  Demandant  traversed^  and  issue 
was  joined  on  the  point. 

At  the  trial  before  UtUedale  J.,  last  Berkshire  Sum- 
mer assizes,  the  Defendants,  in  support  of  their  ninth 
plea,  proved,  that  in  178S  Lord  Cadogan  had  invested 
the  13,400^  in  real  and  government  securities.;  and 
that  in  the  year  1806  Mr.  Naaoellj  the  solicitor  of  Sir 
Henry  Charles  Englefield^  having,  in  the  course  of  con- 
versation with  the  latter,  discovered  that  Sir  Henry 
had  received  the  2448/*  for  the  timber  left  standing, 
told  him,  that  as  the  timber  was  not  cut  down  he  had  no 
right  to  receive  the  money,  but  the  same  ought  to  have 
been  paid  to  Lord  Cadogan^  and  held  by  him  on  the 
same  trusts  as  the  13,400/.  were  held.  Sir  Henry  ihen 
said  he  would  rectify  the  error,  and  on  the  29th  Jtdy 
1806,  he  transferred  to  the  account  of  Lord  Cado- 
gan  3681/.  145.  S  per  cent,  consolidated  bank  annuities, 
(being  the  amount  of  stock,  which  said  2448/.  would 
have  purchased  at  the  time  the  same  was  paid  to  Sir 
H  C.  Englefieldf)  and  the  draft  of  a  deed  of  declaration  of 
trust  thereof  was  prepared  by  Mr.  Ncfwell^  and  left  for 
the  approbation  of  Mr.  Whiter  of  Ldncdtis  Inn^  the 
solicitor  to  Lord  Cadogan. 

Before  this  draft  was  engrossed  Lord  Cadogan  died, 
and  consequently  no  declaration  of  trust  was  ever  exe- 
cuted, nor  was  the  stock  accepted  by  him ;  but  the  whole 
of  the  money  was  applied  under  the  trusts  of  the  tes^ 
tator's  will, 

On 
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On  the  1  Sth  July  1 8 1 9,  by  an  act  of  parliament,  intituled        1 828. 
"  An  act  for  appointing  new  trustees  for  carrying  into    (w^J^T^ 
execution  the  trusts  and  powers  contained  in  the  will  of  ^^ 

the  late  Sir  Henry  Engl^UM^  Baronet,"  and  to  which      Paxton 
the  Demandant  was  a  consenting  party, 

Reciting  {jmter  alia)  the  loan  of  12,500/.  to  Lord 
Middletorij  Marmaduke  Constable^  and  Rcberi  Dynehfj 
upon  mortgage  of  estates  in  YorkshirCi  and  that  the 
residue  of  trust-money  arising  from  sales  under  the  will 
of  Sir  /f.  C.Englefiddj  consisted  of  4282/.  14$.  9d.  Sper 
cent*  consolidated  bank  annuities,  then  standing  in  the 
name  o£  Lord  Cadcgan  in  the  bank  books,  (this  sum 
was  made  up  of  the  3681/.  45.,  transferred  as  before 
mentioned  by  Sir  H.  C.  Englefield^  and  601/.  invested 
by  the  trustees,) 

Also  the  death  of  Charles  Lord  Cadogan  in  1807» 
having  by  his  will  appointed  Lord  Orfordj  Hans  SloanCf 
and  Joseph  White^  executors. 

Also  a  commission  of  lunacy,  dated  SOth  Odober, 
1808,  against  Charles  Henry ^  Earl  of  Cadogan^  the 
son,  and  that  Lord  Orford  and  Hans  Sloane  were  ap- 
pointed committees  of  his  person  and  estates, 

Also  that  Francis  Cholmeleyj  the  son,  (the  demandant,) 
had  attained  the  age  of  twenty-one  years,  and  under  the 
will  of  Sir  H.  Englefield  was  the  first  tenant  in  tail  of 
the  manors,  &c.  thereby  devised. 

Also  that  Sir  H.  C.  Englejield  and  Francis  Cholmeley 
were  desirous  that  the  estates,  trusts,  and  powers  given 
by  the  testator's  will,  which  became  vested  in  said 
Charles  Henry  Earl  of  Cadogan^  on  the  decease  of  said 
Charles  Lord  Cadogan,  should  be  vested  in  new  trustees. 

It  was  enacted,  that  all  and  singular  the  manors,  &c. 
(except  such  of  them  as  had  been  sold,)  should  be  vested 
in  fVm.  Cruise  and  Edward  Jemingham,  Esqrs.,  their 
heirs  and  assigns ;  and  that  the  said  Lord  Orford  and 

E  2  Hatis 
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Cholmbliy 

V. 

Paxton. 


HansSloane  should  immediately  assign  to  Cruise  and  Jer- 
ningham  the  said  sumof  12,600/.  secured  upon  mortgage, 
and  all  the  messuage,  &c.  comprised  thet^ein,  and  also 
transfer  to  Cruise  and  Jemingham^  the  said  soifn  of 
4t2S2L  145.  9d,  3  per  cent,  consolidated  annuities,  to  the 
uses,  and  upon  the  trusts,  &c.  subsisting  under  the 
testator's  will,  &c. 

The  learned  Judge  directed  the  jury  that  tlie  tenants 
had  not  established  their  allegation  that  the  inoney  was 
invested  according  to  the  directions  in  the  will,  inasmuch 
as  the  will  required  that  the  money  should  not  only  be 
laid  out  with  the  consent  of  the  tenant  for  life,  but  that 
such  consent  should  be  given  by  a  deed  attested  by  two 
witnesses,  whereas  no  such  attested  consent  had  been 
proved  as  to  the  investment  of  the  1S,400&;  and  the 
2448/.  as  not  having  been  obtained  by  a  sale,  pursuant 
to  the  directions  of  the  will,  could  not  be  said  to  have 
been  invested  under  the  will. 

The  jury  found  all  the  issues  for  the  demandant,  and 
particularly  that  the  2448/.  had  not  been  invented  under 
the  directions  of  the  will. 


'  Pcake  Serjt,  in  Michaelmas  term,  moved  to  set  aside 
this  verdict,  and  have  a  new  trial,' on  the  ground  that 
the  evidence  established  the  allegation  in  the  nintli  plea, 
and  that  the  jury  had  been  misdirected. 


■  Cross  and  Russell  Serjts.,  who  shewed  cause,  con- 
tended that  the  evidence  failed  to  establish  any  consent 
by  deed  attested ;  that  in  the  absence  of  such  consent 
the  13,400/.  and  the  2448/.  had  not  been  invested  pur- 
suant to  the  directions  of  the  will ;  that  the  issue^  there- 
fore, directly  raised  the  question  as  to  that  consent ;  and 
that  consequently  the  direction  given  to  the  jury  was 
right     The  act  of  parliament  did  not  idter  the  case,  for 

it 
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it  merely  recited  that  the  sales  bad  been  made,  and  the 
money  invested,  without  <sanctioning  the  investment,  or 
shewing  thatit  had. beei^  made  pursuant  to  the  directions 
of  the  wilL  They  relied  on  the  decision  in  the  same 
case^  anie^  voL  iii.  207.    . 


1828. 


CH0LMBLK7 

Paxton. 


Bosanquetj  Peake^  and  Ijudlotm^  Serjts.,  in  support  of 
the  rule.  The  issue  was  not  whether  the  investment 
had  been  authorized  by  a  consent  under  a  deed  attested, 
but  whether  in  effect  it  was  made  pursuant  to  the 
directions  of  the  will.  And  the  evidence  was  sufficient 
to  shew  that  it  was  so  made.  The  main  object  of  the 
wiil  waa  that  the  money  should  not  be  invested  without 
the  consent  of  the  party  interested  in  it.  The  mode  in 
which  that  consent  should  be  given  was  immaterial. 
That  the  Consent  of  Sir  iif.  C  Englefield  had  actually 
been  given  could  not  be  doubted ;  the  fact  of  his  having 
so  long  received,  without  objection,  the  interest  of  the 
monqr  invested,  and  having  himself  invested  another 
portion  of  it  in.  the  same  fund,  was  conclusive;  and 
after  such  a  length  of  time  it  might  be  presumed  that 
his  consent  had  been  given  with  due  formality.  But,  at 
all  events,  the  act  of  parliament  cured  every  defect  of 
form,  by  ordering  a  transfer  of  the  whole  property  to  new 
trustees,  after  a  recital  of  all  the  previous  steps  that  had 
been  taken.  If  any  of  those  steps  had  been  deemed 
incorrect,  either  the  transfer  would  have  been  refused, 
or  the  defects  in  the  proceeding  would  have  been 
spedfically  noticed  and  remedied. 


Best  C.  J.  The  issue  was  properly  left  to  the  jury, 
and  properly  found  by  them.  It  is  impossible  to  say 
that  these  monies  were  laid  out  according  to  the  di- 
rections of  the  testator's  will.  Without  discussing  the 
question  whether  or  not  a  deed  attested  was  essential  to 
the  consent  of  Sir  H.  C.  Englefieldj  it  is  sufficient  to 
'  E  3  observe 
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Cholmelby 

•v. 

Paxton. 


observe  that  one  of  the  sums  was  not  so  much  as  in- 
vested by  Lord  Cadogan,  Ih  general,  quijaeii  per  cdiumj 
facit  per  se ;  but  that  maxim  cannot  be  applied  in  the 
present  case,  for  the  legislature  appointed  new  trustees, 
because  the  second  Lord  Cadogan  was  nan  compos 
mentis ;  and  it  is  impossible  to  say  that,  if  he  had  been 
in  his  senses,  he  might  not,  if  applied  to  to  make  the 
investment  which  was  made  by  Sir  H.  C.  Englefiekf^ 
have  refused  to  have  done  so,  or  to  have  attempted  to 
patch  up  a  transaction  invalid  from  t^e  b^inuing. 

The  rest  of  the  Court  concurring,  the  rule  was 

Disehargied. 


Juneis.      HoLL  and  Another  t^.  Caroline  MarY  Hadley. 


Variance. 
Evidence  that 
according  to 
the  custom  of 
the  trade  the 
Plaintiffs  de- 
livered coals 
to  N.  H.  daily, 
and  that  at  the 
end  of  every 
month  he  gave 
a  bill,  payable 
in  two  months, 

Held,  not 
sufficient  to 
charge  De- 
fendant upon 
a  guarantee 
for  the  pay- 
ment of  coals 
to  be  delivered 
to  N.  H.  at  a 
credit  of  two 
months  from 
the  delivery. 


nPHE  Plaintiffs  declared  that  by  a  certain  memoran- 
dum of  agreement  made  between  the  PbintifiB  and 
one  Nathaniel  Hadley  the  younger,  and  the  Defendant, 
—  after  reciting  that  the  Plaintifis  had  for  some  time 
past  supplied  Nathaniel  Hadley  the  younger  with  coals, 
on  a  credit  of  two  months  from  the  ddivery^  and 
having  been  requested  to  furnish  coals  to  an  increased 
amount,  had  declined  to  do  so  without  having  some 
security  for  the  payment  thereof,  and  that  accordingly 
Nathaniel  Hadley  the  younger  had  reqnesfted  the  De- 
fendant to  become  such  security,  which  she  had  con- 
sented to  do,  —  the  Defendant  did  thereby  agree  to  and 
with  the  Plaintifis,  that  she  would  pay  and  discbarge  all 
such  sums  of  money  as  might  thereafter  become  du^  to 
them  for  coals  sold  by  them  to  Nathaniel  Hadley  the 
younger,  to  any  amount  not  exceeding  SOO/^,  in  case 
Nathaniel  Hadley  the  younger  should  not  pay  the  same 

within 
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within  one  month  after  the  expiration  of  the  aforesaid 
credit  of  two  months ;  and  Ae  Plaintiffs  thereby  agreed 
to  giTe  the  Defendant  a  further  period  of  three  months 
for  making  good  any  claim  which  they  might  have  to 
make  under  the  said  goarantee,  and  which  should  be  in 
eqnal  proportions  with  Nathaniel  Hadley  and  Charles 
Simpkm^  who  were  also  guarantees  for  Nathaniel  Hadley 
the  yonnger. 

The  Planatiffi,  afler  an  allegation  of  mutual  promises 
to  fulfil  the  agreement,  averred  a  delivery  of  coals  to 
Nathaniel  Hadley  the  younger  to  a  large  amount  upon 
the  aforesaid  credit  of  two  months. 

Breaich,  that  although  as  well  the  said  credit,  and  the 
time  for  payment  of  the  price  of  the  said  coals  by  Na^ 
thaniel  Hadley  the  younger  to  the  Plaintiffs,  as  also  one 
month  after  the  expiration  of  tlie  said  credit,  had  elapsed, 
heretofore,  to  wit,  on,  &c.  at,  &c.  yet  N.  Hadley  the 
younger  did  not^  although  he  was  afterwards,  to  wit,  ouj 
&c.  at^  &c.  requested  by  the  Plainti£&  so  to  do,  pay  to  the 
Plainti£^  or  either  of  them,  the  said  sum  of  money  so  due 
and  payabte  to  die  Plaintifis  as  aforesaid,  or  any  part 
thereof  but  whdUy  neglected  and  refused  so  to  do,  of  all 
which  premises  the  Defendant  afterwards,  to  wit,  on,  &c 
at,  &c.  had  notice ;  and  although  the  said  further  period 
of  three  months  from  the  expiration  of  the  said  credit  of 
two  months,  and  the  said  further  time  of  one  month,  for 
the  Defendant's  making  good  the  claim  which  the  Plain- 
tiffs had  under  the  said  guarantee,  had  long  since 
elapsed,  and  although  the  equal  proportion  of  the  said 
claim  of  the  Plaintifis  to  be  borne  and  discharged  by 
the  Defendant  in  pursuance  of  the  said  agreement 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of 
SOOiiL,  and  the  Defendant  afterwards,  to  wit,  on,  &c.  at, 
&c.  bad  notice  of  the  premises,  and  was  then  and  there 
requested  by  the  Plaintiffs  to  pay  them  the  said  sum  of 

£  4  SOO^, 
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1828.  SOO/.,  yet  lbs  Defendant,  not  regarding  her  said  agree- 
ment and  her  said  promise  and  undertaking,  had  not 
yet  paid*  '  . 

On  the  trial  of  the  cause  before  Best  C.  J.,  at  the 
sittings  in  London  in  Easier  term  last,  the  Plaintiffs 
proved  the  agreement  set  forth  in  their  declaration, 
namely,  a  guarantee  for  coals  to  be  supplied  to  the 
Defendant's  brother  on  a  credit  of  two  months  from 
the  delivery.  The  Plaintiffs'  witness  who  was  called 
to  prove  the  delivery  of  the  goods,  stated,  that  they 
were  delivered  according  to  the  custom  of  the  trade, 
which  was,  that  coals  were  supplied  to  the  dealer  daily 
during  the  course  of  a  month,  and  that  on  the  last  day 
of  the  month  the  dealer  gave  a  bill  at  two  months  for  the 
amount  of  the  coals  supplied  in  the  course  of  that 
month,  so  that  he  had  a  credit  of  three  months  from  the 
delivery  of  such  of  the  coals  as  were  supplied  on  the 
first  day  of  the  month,  and  more  than  two  months' 
credit  for  every  parcel  of  coals  supplied,  except  such  as 
might  be  delivered  on  the  last  day  of  the  month. 

On  the  part  of  the  Defendant  it  was  contended,  that 
this  was  a  dealing  at  variance  with  the  express  langimge 
of  the  guarantee,  which  was  for  a  credit  of  two  months 
from  the  delivery.  On  the  part  of  the  Plaintiffs  it 
•was  urged,  that  the  delivery  being  according  to  the 
custom  of  the  coal  trade,  which  must  have  been  in  the 
contemplation  of  the  parties  at  the  time  the  guarantee 
was  executed,  the  whole  supply  of  coals  for  each  month 
must  be  considered  as  delivered  on  the  last  day  of  the 
month,  which  was  a  delivery  within  the  terms  of  the 
guarantee.     The  Plainti£&,  however,  were  nonsuited. 

Wilde  Serjt.  having  obtained  a  rule  nisi  to  set  aside 
the  nonsuit,  on  the  grounds  urged  on  the  part  of  the 
Plaintiffs  at  the  trial, 

Bosanquet 
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Bosanquet  Serjty  who  shewed  cause»  urged  that  the 
variance  was  material;  'for  a  large  quantity  of  coals 
might  be  delivered  on  the  first  day  of  a  month;  the 
dealer  might  be  solvent  at  ik^  end  of  two  months  from 
that  day,  and  insolvent  before  the  expiration  of  three ; 
so  that  by  extending  the  credit  in  this  way  to  three,  the 
Defendantfa  responsibility  would  be  enlarged  greatly 
beyond  what  she  had  stipulated  for ;  and  her  agreement 
contained  no  mention  of  the  custom  of  the  trade. 


1828. 


Wilde.  It  appears  firom  the  recital  of  the  agreement 
to  have  been  the  intention  of  the  parties  that  the  supply 
of  coals  should  be  continued  on  the  same  footing  as 
before ;  and  the  evidence  shews  that  it  wns  the  course 
of  dealing  between  the  parties  not  to  reckon  the  days 
of  the  current  month,  but  to  consider  the  coals  as  de- 
livered all  on  the  last  day  of  the  month.  There  is, 
perhaps,  a  latent  ambiguity  in  the  agreement,  but  the 
evidence  has.deared  it  up. 

i  Cur.  adv.  xxdi. 


•  Best  C.  J.  now  said,  With  every  anxiety  to  get  rid 

of  the  nonsuit  in  this  case,  we  are  of  opinion  it  cannot 

be  set  aside. 

Rule  discharged. 


58 


CASES  IN  TRINITY  TERM 


1828. 


JuneiZ* 


Defendants' 
agents  abroad» 
by  order  of 
Defendants, 
recdved  mo- 
ney on  De- 
fendants' ac- 
count>  and 
suted  the  fact 
in  a  letter  to 
Defendants. 
Defendants 
repliedy  ac- 
knowledging 
the  receipt  of 
the  agents' 
letter,  and 
giving  theni 
directions  as 
to  the  dispo- 
sition of  the 
money: 

Held,  that 
the  agent's 
letter  was, 
coupled  with 
the  D^end- 
ants'y  admis- 
sible in  evi- 
dence to 
chaise  the 
Defendants 
with  the  re- 
ceipt of  the 
money. 


CoATEs  and  Another,  Assignees  of  Plaskett,  a 
Bankrupt,  v.  Bainbridge  and  Others. 

A  CTION  for  money  had  and  received  by  the  De- 
fendants to  the  use  of  Plaintiir6  as  assignees  of 
Plaskett. 

At  the  trial  before  Best  C.  J.,  London  sittings  after 
Hilary  term,  a  verdict  was  taken  for  the  Plaintifis  for 
^36L  5s-f  subject  to  the  opinion  of  the  Court  upon  a 
special  case,  with  liberty  to  turn  it  into  a  special  verdict. 
Of  this  case  it  is  only  necessary  for  the  purpose  of  the 
present  decision  to  state  the  following  facts,  the  Court 
having  ordered  sundry  contested  points  on  which  they 
delivered  no  opinion,  to  be  re-argued  upon  a  special 
verdict. 

Thomas  and  Flaherty^  merchants  at  the  Cape  of  Good 
Hopey  to  whom  Plaskett  had  been  in  the  habit  of  con- 
signing goods  to  be  sold  on  his  account,  owed  1100/.  to 
Plaskett  before  his  bankruptcy,  which  took  place  on  the 
2d  of  Nooember  1 820. 

In  September  1820,  Plaskett  was  much  pressed  for 
payment  by  one  Stevens^  to  whom  he  owed  1000/. 
Plaskett^  therefore,  gave  him  four  bills  of  exchange  for 
250/.  each,  drawn  on  Thomas  and  Flaherty^  at  six, 
nine,  twelve,  and  fifteen  months,  together  with  a  letter 
of  advice  to  them. 

After  the  act  of  bankruptcy,  these  bills  were  returned 
by  Stevens  to  Plaskettj  and  cancelled,  because  by  some 
mistake  they  did  not  correspond  with  the  letters  of  ad- 
vice, and  Plaskett  drew  in  lieu  thereof  four  other  bills 
on  Thomas  and  Flaherty^  at  six,  nine,  twdve,  and  fifteen 
months,  bearing  date  the  SOth  of  OctobeVf  but  not  in 
fact  drawn  till  after  the  2d  of  November. 

Stevens 
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Stevens  indorsed  these  bills  to  the  Defendants  as  a       1828. 
collateral  security  for  a  debt  due  to  them  from  Steoens*         coatm 

In   February  1821,   Defendants,   at   the  request  of  v. 

Stevens,  sent  these  bills  with  the  letter  of  advice,  and  a  Ba»bwdqi. 
letter  of  recommendation  which  they  had  procured,  to 
Marsh  and  Cadogan  at  the  Cape,  with  authority  to  pre- 
sexkt  them  to  J^omas  and  Flaherty  there.     Marsh  aiid 
Cadugan  answered  as  follows :  — 

"  Gentlemen,  —  The  arrival  of  the  Antelope  on  the 
11th  ult  put  us  in  possession  of  your  favour  of  the 
17th  February  last,  enclosing  the  four  bills  drawn  by 
Mr.  John  Plaskett  on  Messrs.  Thomas  and  Flaherty^  each 
for  250/.,  at  six,  nine,  and  twelve  months*  sight. 

*'  For  these  bills  we  have  this  day  settled  on  the  con- 
ditions of  interest  deducted  4S/.  155.,  and  of  your 
guaranteeing  them  against  future  liability  on  their 
payment. 

*'  The  sura  thus  paid  to  us  this  day,  is  rix  dollars 
11^475,  being  956/.  55.,  at  140  exchange.  For  the 
conversion  of  this  curreticy,  (less  our  conmiission,)  we 
must  wait  necessarily  until  the  first  government  drawing. 

^*  Hoping  that  this  settlement  may  favour  us  with 

your  approbation,  we  subscribe  ourselves  very  truly, 

"  Marsh  and  Cadogan." 
"  Cape  of  Good  Hope, 

"  2d  Ai^^st  1821. 

**  Messrs.  Bainbri^ge  and  Brown,  London.*' 

Immediately  on  receipt  of  the  above  letter,  the  De- 
fendants informed  Stevens  that  the  bills  had  been  paid 
to  Marsh  and  Cadogan.  The  Defendants  afterwards 
sent  the  following  reply  to  Marsh  and  Cadogan. 

*^  Gentlemen,  —-We  have  to  acknowledge  the  receipt 
of  your  &vour  of  the  2d  August,  advising  your  being 
in  possession  of  ours  of  the  11th  February,  covering 

1000/. 
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1828.        1000/.  in  four  bills. on  Messrs.  Thomas  and  Flaherty^ 
'    '  ^       who  had  at  once  complied  with  the  drawer's  wishes, 
^.  and  you  have  settled  with  them  on  the  conditions  of 

fiAiNBRmGXi  discount  deducted  43/.  15s.,  and  of  our  guaranteeing 
them  against  future  liability  of  payment  This  we  do 
with  pleasure,  because  we  are  assured  the  circumstances 
under  which  these  bills  were  drawn  were  fully  explained 
to  Mr.  Plasketfs  assignees,  who  are  satisfied  therewith, 
and  his  accounts  passed  accordingly ;  we,  therefore,  en- 
gage to  hold  you  harmless  for  the  stipulation  you  have 
entered  into  on  our  behalf.  We  observe  you  have 
placed  to  our  credit  11,475  rix  dollars,  being  956/.  5;., 
the  amount  received  at  140  exchange,  and  we  note  for 
the  conversion  of  this  fund  into  bills  (less  your  commis- 
sion) you  must  wait  the  drawing  of  government.  We 
shall  of  course  be  glad  to  receive  the  amount  as  soon  as 
you  can  procure  the  bills,  and  we  beg  to  offer  our 
thanks  for  your  attention  to  this  matter. 

"  Bainbridge  and  Brown." 
«  London^  Nov.  21.  1821. 
^*  Messrs.  Marsh  and  CadoganJ' 

And  Defendants  again  wrote  to  Marsh  and  Cadogan 
to  the  following  effect :  — 

**  Gentlemen,  —  We  beg  to  hand  you  a  triplicate  of 
our  last  respects  of  the  21st  November j  and  feel  some 
surprise  that  you  have  never  since  taken  the  least  notice 
of  your  engagement  to  remit  us  the  11,475  rix  dollars 
received  for  our  account  from  Messrs.  Thomas  and 
Flaherty^  which  agreeable  to  your  letter  of  2d  Atigust 
you  stated  you  should  do  as  soon  as  the  government 
drew.  Now  as  we  know  they  have  since  drawn,  we 
can  only  presume  in  the  hurry  of  other  engagements 
o«rs  has  escaped.  Our  friend,  William  Effingham 
Lawrence^  Esq.  having  occasion  to  visit  the  Cape,  we 

^  request} 
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request,  in  the  event  of  your  not  having  remitted  us  the        ]  828. 
amount,  that  you  will  be  pleased  to  pay  over  to  him  the 
Ilj4f75  rix  dollars  (less  your  oommissioo). 

"  Bainbuidqe  and  Brown."       EAiuBWDOifc 
"  Londoriy  April  ^^.  1822. 
<<  Messrs.  Marsh  and  CadoganJ" 

The  Defendants  never  received  the  money  from 
Marsh  and  Cadogan^  they  having  foiled  shortly  after  the 
date  of  their  letter  o{  August  2d. 

One  question  was,  Whether  the  foregoing  letters  of 
Marsh  and  Cadogan  were  properly  received  in  evidence 
to  charge  the  Defendants  with  the  receipt  of  the  money  ? 

Wilde  Serjt.  for  the  Plaintiffs.  The  letters  of  Marsh 
and  Cadogdiiy  taken  by  themselves,  could  not  perhaps 
be  admissible  in  evidence  against  the  Defendants,  the 
present  rule  being  that  though  whatever  an  agent  says  or 
writes  in  the  making  of  a  contract  is  evidence  against  his 
principal,  the  testimony  of  the  agent  himself  is  necessary 
to  prove  whatever  passes  on  the  subject  of  the  contract  . 
on  other  occasions.  But  the  letters  as  adopted  and 
acted  on  by  the  Defendants,  and  coupled  with  the  De- 
fendants' letters,  are  clearly  admissible ;  they  are  essen- 
tial to  the  explanation  of  the  Defendants'  letters,  and 
with  that  explanation  the  Defendants'  letters  contain  a 
clear  admission  that  the  money  in  question  had  been  re- 
ceived by  these  agents  on  their  behalf. 

Toddy  Serjt.  for  the  Defendants.  The  Defendants* 
letters  rest  altogether  upon  the  representations  con- 
tained in  the  letters  from  Marsh  and  Cadogan;  but  such 
representations  are  inadmissible.  Kahl  v.  Janson  (a), 
and  Langhom  v.  Alnuit{Jb\  expressly  decide  that  the 
letters  of  an  agent  abroad  to  his  principal,  containing 

{a)  4  Taunt,  $6$^  {h)  4  Taunt,  511. 

a  nar- 
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1828.        a  narrative  of  a  transaction  in  which  he  had  been  em- 

\,  '  ployed,  are  not  admissible  in  evidence  against  the  prin- 

V.  cipal,  as  the  representation  of  the  agent;  and  the  prin- 

BADiBBiDQS.   ciple  laid  down  by  the  Master  of  the  Rolls  in  Fairlte  v. 

Hastings  (a),  was  distinctly  recognized. 

[Gaselee  J.  There  is  here  a  declaration  by  the  De« 
fendants  that  the  money  is  in  the  hands  of  Marsh  and 
Cadogan  as  their  agents,  and  it  is  nowhere  contradicted.] 
That  declaration  of  the  Defendants  is  only  made  on 
the  credit  of  Marsh  and  Cadogan*s  letter^  which  do  not 
become  evidence  because  the  Defendants  have  given 
credit  to  them,  otherwise  a  ready  means  would  be  found 
for  admitting  most  representations  from  agents,  in- 
asmuch as  they  generally  obtain  credit  at  the  hands  of 
their  principals. 

Cur.  adv*  vuU. 

Best  C.  J.  this  day,  after  requiring  that  the  prin- 
cipal question  in  the  cause  should  be  put  into  a  special 
verdict,  and  argued  again,  said  on  the  subject  of  the 
evidence.  The  letters  written  by  the  agents,  would  not 
have  been  admissible  unless  they  had  been  written  by 
the  agents  while  acting  within  the  scope  of  their  autho- 
ri^,  upon  a  matter  entrusted  to  them  by  their  prin- 
cipals. The  letters  of  these  agents  were  written 
under  these  circumstances ;  the  principals  have  adopted 
what  was  done  by  their  agents,  and  having  upon  the 
faith  of  their  assertion  taken  credit  for  the  sum  named 
in  those  letters,  the  letters  were  properly  received  in 
evidence. 

{a)  10  Feu  za8. 
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Parker  v,  Crole.  june  19. 

nPHE  first  count  of  the  declaration  stated,  that  before  Bankruptcy 

and  at  the  time  of  the  grievances  complained  of,  ^^  certificate 
the  Plaintiff  was  possessed  of,  and  lawfully  entitled  to,  ^  ^^^  .^^ 
a  certain   iRterest  or  share,   to   wit,   2800/.   share  or  tort  against  a 
interest  in  the  joint  stock  or  fund,   commonly  called  }>"*«•  *«'^"- 

.  -  ,      *ng  out  Flain- 

the  3  per  cent*  reduced  annuities,  transferable  at  the  tiff's  stock 

Bank  of  England^  the  same  2800/.  share  or  interest  contrary  to 
then  standing  in  the  name  of  the  Plaintiff,  in  the 
books  of  the  Governor  and  Company  of  the  Bank 
of  England  and  being  of  great  value,  to  wit,  of  the 
value  of  2000/.  of  lawful  money,  to  wit,  at,  &c. ;  and  that, 
before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  Defendant  and  one  John  Tenbrock^  therein- 
after mentioned,  the  Defendant  and  the  said  John  Ten* 
brock  (since  deceased)  carried  on  the  trade  or  business  of 
stock  brokers,  in  copartnership  together,  to  wit,  at,  &c« ; 
and  the  Plaintiff,  before  the  time  of  the  grievances,  to  wit, 
on,  &C.,  at  &c.,  retained  and  employed  the  Defendant  and 
the  said  John  Tenbrock^  deceased,  in  his  lifetime,  as  such 
partners  and  brokers  as  aforesaid,  for  certain  reasonable 
reward  to  the  Defendant  and  the  said  John  Tetibrock^  in 
that  behalf,  and  then  and  there  made  and  delivered  to  the 
Defendant  and  the  said  John  Tenbrocky  as  such  partners 
and  brokers  as  aforesaid,  a  certain  letter  or  power  of 
attorney,  whereby  she,  the  said  Plaintiff,  made  and  con- 
stituted them,  the  Defendant  and  the  said  John  Tenbrocky 
or  either  of  them,  her  true  and  lawful  attornies  or  at^- 
tomey,  for  her  and  in  her  name,  from  time  to  time  to 
receive  all  such  dividend  or  dividends  as  should  from 

time 
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time  to  time  accrue  or  become  due  to  the  Plaintiff,  upon 
or  in  respect  of  her  said  share  of  and  in  the  said  fund  or 
<v.  stock ;  and  for  her  and  in  her  name,  and  as  her  act  and 

C^OLB.  deed,  to  make  sale  of  the  said  share  of  and  in  the  said 
fund  or  stock,  or  any  part  thereof;  and  thereupon  it 
then  and  there  became,  and  was  the  duty  of  the  Defend- 
ant and  the  said  John  Tenbrock,  deceased,  as  such 
brokers  and  partners  as  aforesaid,  in  all  things  to  obey, 
abide  by,  and  fulfil  the  orders  and  directions  of  her  the 
Plaintiff,  in  and  about  the  using  the  said  letter  of  at- 
torney, and  in  and  about  the  management  and  selling 
of  the  said  share  of  her  the  Plaintiff,  of  and  in  the 
said  stock  or  fund,  under  or  by  virtue  of  the  same  letter 
or  power  of  attorney : 

And  the  Plaintiff  said,  that  at  the  time  of  delivering  the 
said  letter  or  power  of  attorney  to  the  Defendant  and  the 
said  John  Tenbrock  as  aforesaid,  to  wit^  on,  &c.,  at,  &c., 
she,  the  Plaintiff,  did  direct  and  order  them,  the  Defend- 
^t  and  the  said  John  Tenbrock^  as  such  brokers  of  her 
the  Plaintiff,  not  to  sell,  dispose  of,  or  transfer  the  said 
share  or  interest  of  her  the  Plaintiff,  in  the  stock  afore- 
said, or  any  part  thereof,  without  receiving  permission 
and  direction  of  and  from  her  the  Plaintiff,  for  that  pur- 
pose ;  and  the  Defendant  and  the  said  John  Tenbrock  then 
and  there  received  the  same  letter  and  power  of  attorney 
of  and  from  the  plaintiff  under  and  subject  to  that  pro- 
viso, and  upon  such  condition ;  yet  the  Defendant  and  the 
said  John  Tenbrock^  well  knowing  the  premises,  but  not 
regarding  their  duty  as  such  brokers  as  aforesaid,  nor 
the  orders  and  directions  so  given  to  them  by  the  Plain- 
tifl^  but  contriving,  &c.  to  deceive  and  defraud  the 
Plaintiff  in  this  behalf,  afterwards,  to  wit,  on,  &c.,  at, 
&C.,  wrongfully  and  injuriously,  and  without  any  permis- 
sion, direction,  or  instruction  whatever  from  her  the 
Plaintiff  for  that  purpose,  and  against  the  knowledge 

and 
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and  consent  of  her  the  Plaintiff,  sold  and  disposed  of 
the  said  share  or  interest  of  the  Plaintiff  in  the  stock 
aforesaid)  and  converted  and  disposed  of  the  proceeditf 
thereof  to  tbeir  own  use,  to  wit,  at,  &c. ;  and  the  De- 
fendant and  the  said  Join  Tenbrockj  then  and  there,  and 
for  a  long  space  of  time,  to  wit,  &x  the  spaco  t^  four 
years  then  nesLt  following,  craftily  and  fraudulently  pre- 
tended to  ibe  Plaintiff,  to  wit,  at,  &c.,  that  her  said 
share  or  interest  .of  and  in  the  stock  aforesaid,  during 
the  time  afi^resaid,  remained  unsold,  and  standing  in  her 
the  Plaintiff's  name,  in  the  books  of  the  Governor  and 
Company. of  the  Bank  of  England  i  and  during  all  the 
time  aforesaid,  there  craftily,  falsely,  and  fraudulently 
concealed  from  the  Plaintiff,  that  they  had  so  sold  and 
disposed  of  the  said  share  or  interest;  whei^by  the 
Plaiouff,  during  all  the  time  aforesaid,  and  until  the 
death  of  the  said  John  Tenbrock^  and  until  the  estate  of 
the  said  Jolmr  Tenbrock  became  and  was  wholly  in$ol«» 
vent,  was  prevented  and  hindered  from  commencing 
any  action  or. suit  against  the  Defendant  and  the  said 
Jdm  Tenbrod^j  or  either  of  them ;  and  the  Plaintiff 
hath  thereby  lost  and  been  deprived  of  all  availing  re- 
medy against  the  estate  of  the  said  John  Tenbrock^  to 
wit,  at,  &€• 

The  second  count  varied  from  the  preceding  only  in 
stating  that  the  Defendant  and  Tenbrock  wrongfully  and 
injuriously,  and  without  tlie  consent  or  direction  of  the 
Plaintiff,  and  against  her  will,  sold  and  disposed  of  the 
said  last-mentioued  share  or  interest  in  the  said  public 
fund  or  stock,  and  fraudulently  and  deceitfully  took, 
had,  and  disposed  of  the  money  arising  from  such  sale 
to  tbeir  own  use ;  and  the  Plaintiff,  by  reason  of  the 
several  premises  in  that  count  mentioned,  had  wholly 
lost  and  been  deprived. of  her  said  share  or  interest  of 
and  in  the  said  public  fund  or  stock  in  that  count  men- 

VoL.  V.  F  tioned ; 
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1828.  tioned;  and  in  addition  thereto,  by  means  of  the  pre- 
p   '  mises,  and  of  the  said  John  Tenbrock  having  since  died 

9.  *  insoWent,  she  the  Plaintiff  had  been  and  was  prejudiced 
Crol£«  and  hindered,  in  and  about  recovering  lawftil  compens- 
ation in  respect  thereof,  and  had  been  and  was  otherwise 
greatly  injured  and  damnified,  to  wit,  at,  6ux 

The  third  di£fered  from  the  second,  only,  in  stating 
that  the  Plaintiff,  for  certain  reasonable  reward  in  that 
behalf,  retained  and  employed  the  Defendant  and  the 
said  John  Tenbrock^  as  such  stock-brokers  as  aforesaid, 
for  the  purpose,  amongst  other  things,  cS  so  selling  and 
disposing  of  the  said  last-mentioned  stock,  and  in  the 
meantime  receiving  the  dividends  thereon. 

To  this  declaration  the  defendant  pleaded,  first,  the 
general  issue ;  secondly,  that  after  the  committing  of  the 
grievances  in  the  declaratbn  mentioned,  and  before  the 
commencement  of  the  suit,  he  the  Defendant  became 
bankrupt,  &c. ;  and,  thirdly,  as  to  the  converting  and 
disposing  of  the  proceeds  of  the  said  share  or  interest  of 
the  Plaintiff  in  the  said  stock,  as  in  the  said  first  count 
mentioned ;  and  as  to  the  taking  and  disposing  of  the 
money  arising  from  the  sale  of  the  said  share  or  interest 
of  the  Plaintiff  in  the  said  public  stock  or  fund,  as  in 
the  said  second  count  mentioned ;  and  as  to  the  taking 
and  receiving  the  produce  of  the  said  share  or  interest 
of  the  Plaintiff  in  the  said  stock,  as  in  the  third  count 
mentioned,  by  the  Defendant  above  supposed  to  have 
been  done,  actio  nan :  because,  after  the  committing  of 
the  said  several  supposed  grievances  in  the  introductory 
part  of  that  plea  mentioned,  (if  any  such  were  com- 
mitted,) and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  at,  &c.  the  said  Defendant  became  bank- 
rupt; and  the  said  supposed  causes  of  action  in  the 
introductory  part  of  that  plea  and  in  the  said  de- 
claration mentioned,  and  each  of  them,  did  accrue  to 

the 
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the  PlaintifP  before  he  the  Defendant  became  a  bank-       18S8. 
ropt  as  afiyresaid,  to  wit^  at,  &c. 

The  Plaintiff  joined  issue  on  the  first  plea,  demurred 
generally  to  the  second,  and  specially  to  the  third; 
stating  for  cause,  that  the  Defendant  had  not,  in  or  by 
his  said  last  plea  made  or  attempted  to  make  any  answer 
to  any  of  the  material  averments  and  things  in  the  said 
declaration  contained ;  but  that,  on  the  contrary  thereof 
the  said  last  plea  was  wholly  confined  to  certain  matters^ 
in  and  by  the  said  declaration  alleged  as  matters  of  ag^ 
gravation  only ;  and  for  that  the  said  last  plea  was  in 
dtyers  other  respects  informal,  insufficient,  &&  Joinder. 

Wilde  Seijt.  was  to  have  supported  the  demurrer,  but 
the  Court  called  on 

Stephen  Seijt,  who  was  for  the  Defendant,  to  support 
the  pleas.  The  action,  though  framed  in  tort,  is  in 
effect  an  action  to  recover  liquidated  damages  which 
the  Plaintiff  might  have  proved  under  the  commission ; 
and  to  the  present  claim  bankruptcy  is  a  sufficient 
answer.  The  allegation  that  the  Defendant  concealed 
the  circumstances  till  the  Plaintiff  lost  her  remedy  against 
the  estate  of  Tenbrockf  a  supposed  joint  wrong-doer,  is  a 
mere  manoeuvre  of  the  pleader  to  parry  a  plea  of  bank- 
ruptcy, for  the  Defendant  as  survivor,  is  chargeable 
with  the  whole  claim,  and  it  is  nowhere  alleged  that  he 
is  insolvent.  As  no  special  damage  is  alleged,  the  value 
of  the  stock  sold  is  the  measure  of  the  damage  sustained, 
and  for  that,  the  Plaintiff  waivmg  the  tort,  might  have 
sued  in  assumpsit^  or  have  proved  under  the  commission ; 
if  so,  the  Defendant's  right  to  be  discharged  of  the  claim 
under  his  bankruptcy,  cannot  be  divested  by  the  Plain- 
tiff's altering  the  form  of  her  action.  [^Best  C.  J.  re- 
ferred to  Parker  v.  Norton  {a)^   where  it  was  holden 

{a)  6  T.  R.  695. 

F  2  that 
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1828.  that  a  party  who  had  an  election  to  sue  in  trover  or  fc^ 
money  bad  and  received,  might  sue  in  trover  notwith* 
standing  the  bankruptcy  of  the  debtor  after  the  debt 
accrued.] 

But  in  Forster  v.  Surtees{a\  where  by  agreement 
between  the  plaintifi&,  bankers  at  Carlisle^  and  the  de- 
fendants, bankers  at  Newcastle^  the  plaintiffs  were  weekly 
to  send  to  the  defendants  all  their  own  notes  and 
the  notes  of  certain  other  banking  houses,  and  the  de- 
fendants were  in  exchange  to  return  to  the  plaintifi 
their  own  notes  and  the  notes  of  certain  other  bankers, 
and  the  deficiency,  if  any,  was  to  be  made  up  by  a  bill 
drawn  by  the  defendants  in  favour  of  the  plaintifis,  at  a 
certain  date ;  it  was  held  that  the  notes  so  sent  to  the 
plaintiffs  by  the  defendants,  constituted  a  debt  against 
them,  which  the  defendants  might  pay  by  a  return  of 
notes,  according  to  the  agreement;  but  if  they  made  no 
such  return,  or  a  short  return,  and  gave  no  bill  for  the 
balance,  such  balance  remained  as  a  debt  against  them, 
which  was  provable  by  the  plaintiffs  under  a  commis- 
aion  of  bankrupt  issued  against  the  defendants,  on  an 
act  of  bankruptcy  committed  after  the  time  when  the 
bill  for  the  balance,  if  drawn,  would  have  been  due  and 
payable ;  and  that  the  plaintiffs  could  not  maintain  an 
action  to  recover  damages  as  for  a  breach  of  contract 
against  the  defendants,  who  had  obtained  their  cer- 
tificates. 

There,  too,  the  action  might  have  been  in  trover,  and 
yet  a  plea  of  bankruptcy  was  holden  sufficient.  If  it 
had  appeared  on  the  record  that  the  Plaintiff  had  sus- 
tained any  damages  beyond  the  loss  of  the  stock,  there 
might  have  been  ground  for  the  demurrer,  but  no  case 
4»m  be  cited  in  which  a  party  has  been  permitted  to 
recover  by  action  against  a  bankrupt  a  claim  for  a 

(a)  t%Baitf6os. 

specific 
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specific  sum,  which  might  have  been  proved  under  his       18S6« 
oommissioii. 

Best  C.  J.  If  we  were  to  decide  in  favour  of  the 
Defendant)  we  should  overturn  all  the  cases  which  have 
been  decided  on  this  subject,  from  Utterson  v.  Vernon  to 
the  present  time,  and  reverse  the  first  principle  of  the 
bankrupt  laws,  which  is,  that  a  debtor  who  has  con- 
formed shall  be  protected  against  his  debts,  but  not 
against  firaud.  In  GoodtiUe  v.  North  (a)  it  was  held 
that  bankruptcy  is  no  bar  to  an  action  for  mesne  profits, 
Lord  Mansfield  saying,  ^^  the  plaintiif  goes  for  the  whole 
damages  occasioned  by  the  tort,  and  when  damages 
are  uncertain  they  cannot  be  proved  under  a  commis- 
sion of  bankrupt"  In  Parker  v.  Norton  it  was  esta- 
blished, that  where  a  plaintifi^  might,  if  he  chose  to 
waive  a  tort,  prove  a  debt,  yet  if  he  sued  in  tort  for  a 
fraud,  the  bankrupt's  certificate  was  no  answer* 

The  Plaintiff  here  says,  ^^  I  was  owner  of  so  much 
stock,  and  intrusted  the  Defendant  with  a  power  to  sell, 
but  ordered  him  not  to  sell ;  nevertheless,  in  violation 
of  my  order  he  sold  the  stock,  and  kept  me  in  ignorance 
of  the  circumstance  till  he  became  a  bankrupt,  and  his 
partner  died  insolvent.  I  complain  of  fraud,  therefore^ 
the  Defendant  having  cheated  me  by  abusing  the  power 
committed  to  him."  The  language  of  Lord  Kenyan  in 
Parker  v.  Norton  applies  exactly  on  the  present  occa- 
sion :  ^^  If  ever  a  case  was  brought  before  a  court  of 
justice,  that  was  entitled  to  less  favour  than  others,  this, 
as  it  is  disclosed  on  the  part  of  the  Defendant,  is  that 
case."  When  the  case  of  Goodtitle  v.  North  was  bxt 
gued.  Lord  Mansfield  said,  '^  the  form  of  action  is 
decisive."  Lord  Keryon^  therefore,  did  not  decide  the 
question  for  the  first  time;  and  Grose 3*  said  (&),  >'  w^hat 

{a)  DougLs%4*  (h)  ^  T.  R.  700. 

F  S  Lord 


TO 
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V. 


Lord  Man^kld  said  in  the  case  of  GcodtiUe  v.  Norih 
is  decisive  of  the  present  case ;  and  even  without  that 
authority  I  would  not  consent  that  the  whole  system  of 
tb«  bankrupt  laws  should  be  converted  into  a  system  of 
fraud  by  the  bankrupt  himsel£  This  is  not  a  debt 
arising  out  of  any  contract  of  the  parties ;  but  if  it  be 
a  debt  at  all,  it  arises  out  of  the  misconduct  of  the 
Defendant" 

The  case  of  Forster  v.  Surtees  does  not  touch  the  point 
The  action  there  was  assun^sU^  and  the  Judges  never 
meant  to  overrule  Uiterson  v.  Vernon^  Goodtitle  v.  Norths 
and  Parker  v.  Norton^  but  expressly  took  the  distinction 
between  a  contract  and  a  tort*  If  the  Plaintiff  here  had 
wuved  the  tort  by  suing  in  assumpsit^  and  had  claimed 
a  debt  instead  of  damages  for  a  fraud,  the  Defendant's 
bankruptcy  and  certifioale  might  have  been  a  bar  to 
the  action.  As  it  is,  our  judgment  must  be  for  the 
Plaintiff. 


BuRROuoH  J.  {a)  The  form  of  this  acdon,  and  the 
ail^ations  in  the  declaration  are  decisive  of  the  ques» 
tion  before  the  Court.  The  conduct  of  the  Defendant 
was  such,  that  the  action  against  him  has  properly  been 
conceived  in  tort,  and,  under  such  circumstances,  that  is 
decisive  according  to  the  decision  in  Parker  v.  Norton  / 
a  decision  of  four  eminent  Judges,  one  of  whom,  Mr. 
Justice  Askhurst,  was  eminent  for  his  skill  in  special  plead- 
ing. Suppose  a  party  who  had  been  taken  in  in  the 
purchase  of  a  horse  were  to  sue  the  seller,  a  bankrupt, 
|n  an  action  of  deceit  instead  of  assumpsit  on  the 
Warranty,  could  it  be  said  that  the  sum  lost  was  a  debt 
provable  under  the  commission,  and  the  action  of  deceit 
barred  by  the  certificate? 

Our  judgment  must  be  for  the  Plaintiff. 


(a)  Pari  J*  was  absent. 


Gaselee 
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Gaselsb  J..    The  principle  laid  down  in  Parker  ▼•  1S38. 
Norton  is  a  sound  principle,  and  has  never  been  con* 

travened.  9. 

Judgment  for  Plaintiff.  Crou. 


Kymeb  and  Others,  Assignees  of  J.  O'Brien^  v.     june  19. 

Larkin  and  Another. 

'T^HIS  was  an  action  of  assumpsit,  brought  by  the  Bycharter- 

PlaintiflS  as  assignees  of  J.  (yjBrien^  a  bankrupt,  to  ^^,  ^'  ^**^ 
recover  a  sum  of  money  from  the  Defendants,  as  money  y^  ^  eargo  to 
had  and  reeeived  to  the  use  of  the  bankrupt  before  his  Hajtit  and 
bankruptcy,  and  to  the  use  of  the  plaintiff,  as  his  a»>  ^^*|  ^^^^ 
signees  after  the  bankruptcy.  for  the  home- 

Tbe  declaration  contained  the  usual  money  counts,  ^d  voyage. 

11-r^ni  1111  1.  Ai      ^"  ^®  '"V  • 

and  the  Defendants  pleaded  the  general  issue.     At  the  arrival  at 

trial  of  the  cause  before  Park  J.,  London  sittings,  be-  Hayth  B,  as- 
fore  Michaelmas  term,  1827,  a  verdict  was  taken  for  the  "^*  ^   1 

cargo  to  c  as 

Piaintifi^  for  the  sum  of  812Z. ;  subject  to  the  opinion  of  a  security  for 

the  Court  upon  the  following  case,  with  liberty  to  either  f ^^p^es  made 

o    t     r^  111  I  rx  '    ^Y  ^*™-    The 

party  (if  the  Court  should  approve  thereof)  to  turn  it  hire  of  the 

into  a  special  verdict.  fWp  not  hay- 

The  Plaintiffs  were  assignees  of  John  O'Brien^  who  j^ffendan^  ' 
became  bankrupt  on  18th  October  1819.  the  owners, 

The  Defendants  were,  on  and  before  the  1 5  th  June  y"?®*"  ^*  , 

judgment  of  a 
1818,  owners  of  the  ship  Lord  Cawdor,  whereof  JbA»  court  at  ftiy/i, 

JBrooks  was  master,  and  on  or  after  that  day  the  said  attached  the 

cargo  in  the 
hands  of  C.  to  discharge  Defendants'  claim  for  the  hire.     B»  haring  declined  to  find 
a  cargo  for  the  homeward  voyage,  the  captain  procured  one  for  Defendants,  who 
received  the  freight  on  its  arrival  in  London. 

B.  having,  subsequently  to  the  said  assignment,  become  bankrupt,  Held>  that  his 
assignees  could  not  recover  from  Defendants  the  proceed*  of  the  cargo  attached  at 
liajti,  or  of  the  homeward  freight. 

F  4  John 
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John  Brooksy  as  agent  for  the  Defendants,  entered  into 
a  charter-party  with  the  bankrupt,  for  the  ship  Lord 
Cawdor. 

The  bankrupt  loaded  the  said  ship,  under  the  charter- 
party,  with  a  full  loading  of  his  own  goods,  consigned  to 
the  bankrupt's  agent  Mr.  Robert  Sutherland,  at  Port-^au^ 
Prince,  for  sale;  and  the  captain  of  the  ship  arrived 
therewith  at  Port-^u-Prince,  on  or  about  the  9th  August 
1818,  and  delivered  the  goods  to  Mr.  Sutherland  there. 

On  or  about  the  20th  February  1819  the  bankrupt, 
in  consequence  of  monies  which  had  been  advanced 
to  him  by  Messrs.  Campbell  end  Bovoden,  and,  in  con- 
sideration of  further  advances  agreed  to  be  made  by 
them  to  him,  assigned  to  Messrs.  Campbell  and  Bowden 
the  goods  so  consigned  to  Mr.  Sutherland,  and,  also,  an- 
other cargo  of  the  bankrupt's,  which  had  been  con- 
signed by  the  bankrupt  to  Mr.  Sutherland  for  sale,  by  a 
ship  called  the  Olive  Branch,  as  a  security  for  the  re- 
payment of  such  advances :  and  by  the  deed  of  assign- 
ment last  mentioned,  the  bankrupt  and  Messrs.  Campbell 
and  Bawden  constituted  and  appointed  Mr.  Henry 
Wylie,  then  in  London,  and  about  to  proceed  to  Port^au" 
Prince,  and  Messrs.  Sureau  and  Co.,  of  Port-au-Prince, 
the  attornies  of  the  bankrupt,  and  of  Messrs.  Campbell 
and  Bawden,  to  receive  and  recover  from  Mr.  Suther^ 
land  the  said  cargoes,  and  the  proceeds  thereof,  and  to 
act  for  them  generally  in  their  affairs  relating  to  the 
charter-party. 

Mr.  Sutherland  died  at  Port-au-Prince,  but  before  his 
death  Messrs.  Sureau  and  Co.  obtained  a  transfer  of  the 
goods  which  had  arrived  in  the  Lord  Cawdor  from  the 
warehouses  of  Mr.  Sutherland  into  their  own  warehouses, 
under  and  by  virtue  of  the  said  assignment  and  power 
of  attorney. 

On  the  ship's  clearing  at  the  Custom  House  in 
London,   the  bankrupt  accepted  a  bill  drawn  by  the 

Defendants, 
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Defendants,  according  to  the  terms  of  the  charter-party^ 
at  two  months,  for  368/.,  on  account  of  freight ;  which 
bill  was  paid  when  due.  On  the  17th  December  1818, 
the  Defendants  drew  another  bill  for  366/.  155.  3^.  on 
further  account  of  freight ;  the  bankrupt  accepted  this 
bill,  but  it  was  dishonoured  when  due,  and  is  still 
unpaid. 

Shortly  after  the  arrival  of  the  ship  Ijord  Cawdor  at 
Port^aU'Princej  Mr.  StUherland^  as  the  agent  and  con- 
signee of  the  bankrupt,  advanced  to  captain  Brooks  on 
account  of  the  said  ship,  tlie  sum  of  204/.  6s. 

On  the  21st  May  1819  captain  Brooks  attached 
the  goods  which  had  been  carried  out  of  the  ship  Lord 
Camdor^  at  Port-au-Prince^  in  the  hands  of  Messrs. 
Sureau  and  Co.,  in  an  action  instituted  against  the  bank- 
rupt there  to  recover  the  sum  of  1109/.  195.  6d.  for 
eleven  months'  freight  of  the  L0ord  Cawdor,  at  the  rate 
specified  in  the  charter-party,  with  primage  and  gra- 
tuity, (after  giving  credit  for  the  acceptances  of  the 
bankrupt,  and  for  the  sum  of  204/.  6s*j  paid  to  the  cap- 
tain by  Mr.  Sutherland y)  and  also  to  recover  a  penalty  of 
1000/.,  mentioned  in  the  charter-party. 

Upon  the  proceedings  so  instituted  as  aforesaid,  the 
Defendants'  agents  recovered  from  Messrs.  Sureau  and 
Co.  the  sum  of  2182/.;  but  they  only  remitted  to  De- 
fendants 1757/.  35.  9^.,  having  deducted  and  retained 
their  commission,  and  also  deducted  and  retained 
336/.  195.  3d.  for  law  charges. 

Captain  Brooks  on  the  22d  May  1819  wrote  a  letter 
to  the  bankrupt,  as  follows :  — 

J.  O'Brien,  Esq.  Port-au-Prince. 

««  Sir.  —  I  have  to  acquaint  you  of  the  death  of  Mr. 
Bobert  Sutherland,  and  also  of  Mr.  Francis  Smith's  de- 
parture from  hence,  whom,  1  make  no  doubt,  you  will 
see  in  London  before  this  comes  to  hand. 

"  I  am  sorry  to  say  that  Messrs.  Sureau  and  Cd.  will 

not 
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not  have  any  thing  to  do  with  the  ves8el»  although  they 
sent  for  me  on  the  9th  March^  and  acquainted  me  with 
the  transfer  of  your  property  over  to  Messrs.  Campbell 
and  Bawderij  and  it  was  their  intention  to  expedite  the 
vessel  as  quick  as  possible  for  Rotterdam;  since  the 
death  of  Mr.  Sutherland^  and  the  arrival  of  Mr.  Wylie^ 
they  have  altered  their  intentions,  and  left  me  to  shift  for 
myself,  and  the  inward  duties  of  my  cargo  not  being 
paid  have  left  me,  and  my  vessel  and  crew,  in  a  yery 
awkward  situation.  Chartered  as  the  Lc^rd  Canodor 
was,  kept  me  from  acting  in  any  manner  for  you,  and 
your  agents  had  the  liberty  of  keeping  the  vessel  as  long 
as  you  pleased. 

^^  The  president  not  being  in  town,  I  can  say  nothing 
respecting  the  vessel :  should  I  be  able  to  get  her  re- 
leased I  shall  put  her  up  as  a  general  ship  for  London 
on  your  account  I  have  made  it  my  business  to  call  on 
Mr.  WyUe  twice,  but  he  says  he  has  nothing  to  do  with 
either  you  or  the  vessel,  which  will  make  me  act  as  my 
duty  towards  my  owners  and  you  require. 

''  I  am,  &c 

«  J.  Brooks.*' 

Neither  Mr.  Sutherland^  nor  Mr.  fVyliCj  nor  Messrs. 
Sureau  and  Co.,  did  or  would  procure  any  return  cargo 
for  the  ship  Lord  Cawdor^  at  Port-au-Prince^  pursuant 
to  the  terms  of  the  charter-party. 

Wherefore,  in  the  month  oi  July  1819,  captain  Brooks 
loaded  the  ship.  Lord  Cawdor,  with  goods  at  Port-au- 
Prince,  on  freight  for  London,  where  she  arrived  with 
and  discharged  the  last-mentioned  goods  on  the  17th 
October  following,  and  the  Defendants  received  for  the 
freight  of  those  goods  the  sum  of  779/.  05.  9rf.,  but  from 
that  sum  the  Defendants  were  entided  to  deduct  for 
lighterage  and  commission,  leaving  a  net  balance  of 
671/.  Us.  3d. 

The 
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The  freight  of  the  ship  JLord  Candor^  according  to 

the  terms  of  the  charter-party,  from  the  17th  June  1818 

to  the  17th  October  1819,  amomited  to  £2666  17s.  M 

10  per  cent,  primage  -  266  1S5.  Sd* 


Total 


^2933  ll5.  0^2. 


The  freight  up  to  the  time  of  the  attachment,  with  prim* 
age  and  gratuity,  amounted  to  2044/.  2s.  lOd* 

By  the  charter-party,  which  accompanied  the  case, 
(yBrien  hired  the  ship  for  six  months,  or  such  longer 
period  as  he  might  think  proper  to  employ  her  for  the 
Toyage.  The  master  was  to  take  on  board  all  such 
goods  and  merchandizes  as  should  be  tendered  to  him 
by  the  freighter ;  to  sail  from  London  for  such  ports  as 
freighter  should  order;  and  on  arrival,  give  notice  to 
freighter's  agents,  and  deliver  cargo  from  alongside 
according  to  bills  of  lading :  then,  to  receive  on  board 
such  goods  as  freighter's  agents  or  assigns  should  tender, 
and  sail  to  a  port  in  the  Channel  for  orders,  and  thence 
to  London  or  a  port  on  the  Continent  He  was  iiot  to 
take  on  board  any  goods  other  than  from  the  freighter. 
The  freighter  covenanted  to  put  goods  on  board,  to 
dispatch  the  ship  from  London  to  the  West  Indies^  to 
unship  the  cargo  there,  and  procure  another  for  Ettrope; 
to  dispatch  the  ship  home  to  Europe  ;  to  unload  her  on 
her  arrival,  and  to  pay  freight  1/.  Is.  per  ton  per  month, 
to  commence  from  June  17.  1818,  and  continue  till  final 
discharge.  The  owner  was  to  be  paid  two  months'  pay 
on  the  ship's  clearing  at  the  Custom  House,  by  bill  at  two 
months,  and  after  six  months,  a  further  payment  of  two 
months  by  a  similar  bill,  and  the  remainder,  on  the  dis- 
charge of  the  ship,  in  cash.  The  parties  bound  them- 
selves for  the  performance  of  these  covenants  in  the 
penal  sum  of  1000/. 

By  the  proceeduags  in  the  court  at  Port*aurPrincef 
which  also  accompanied  the  case^  it  appeared  that  on  the 

petition 
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petition  of  Brooks^  judgment  was  given  against  (yBrien 
by  default,  as  absent,  for  10,545  dollars  for  freight  of 
the  brig  Lord  CcttDdor:  that  upon  this  judgment  the 
cargo  was  attached  as  (yBrieris  in  the  hands  of  Sureau 
and  Co.  That  Sureau  and  Co.  then  alleged  they  had 
no  property  of  (yBrien%  the  whole  cargo  having  been 
previously  assigned  by  him  to  Campbell  and  Baaxien^ 
for  a  debt  due  from  him  to  them,  and  that  Sureau  and 
Co.  were  agents  for  Campbell  and  Batxden.  That  Wylie 
and  Sureau  as  agents  for  O'Brien^  Campbell  and  Botv^ 
den,  appealed  against  the  judgment,  which  was  then 
confirmed  upon  full  investigation  into  the  merits  of  the 
case  on  both  sides. 

The  question  for  the  opinion  of  this  Court  was. 
Whether  the  Plaintiffs  were  entitled  to  recover  back 
all  or  any  of  the  money  so  received  by  the  Defendants : 
if  the  Court  should  be  of  opinion  that  they  were  so  en- 
titled, the  verdict  was  to  stand  for  such  sum  as  the 
Court  should  direct ;  but  if  the  Court  should  be  of 
opinion  that  the  Plaintiffs  were  not  entitled  to  recover 
any  thing,  a  nonsuit  was  to  be  entered,  subject,  in  either 
case,  to  the  liberty  reserved  as  to  a  special  verdict. 


Taddy  Seijt.  The  Plaintiffs  ai'e  entitled  to  recover 
in  respect  of  the  goods  which  were  attached  by  the  De- 
fendants at  Port-au-Prince  without  sufficient  authority : 
they  are  also  entitled  to  recover  in  respect  of  the  freight 
which  the  ship  earned  on  her  homeward  voyage. 

The  goods  belonged  to  the  bankrupt  when  they 
aiTived  at  Port-<LU^Princej  and  the  Defendants  had  no 
right  to  cause  them  to  be  attached  for  the  penalty  in  the 
charter-party.  The  charter-party  was  made  in  England, 
between  Englis/i  subjects,  and  the  voyage  was  to  have 
been  completed  at  London ;  the  law  of  England  there- 
fore alone  applied  to  the  contract,  and  the  court  at 
Pori'OU'Prince  had  no  jurisdiction. 

But 
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But  at  all  events  the  Plaintiff  were  entitled  to  the 
freight  earned  on  the  homeward  voyage.  The  homeward 
cargo  was  put  on  board  to  be  conveyed  on  the  bankrupt's 
responsibility;  it  could  not  have  been  loaded  without 
his  implied  consent,  since  the  ship  was  his  for  the  time 
being;  he  alone  could  have  demanded  the  freight  of  the 
goods  at  the  hands  of  the  consignees,  and  he  was  liable 
to  the  Defendants  under  the  charter-party  for  the  hire  of 
the  ship.  It  would  be  too  much  to  give  the  Defendants 
the  hire  and  the  freight  also. 


1828. 


Wilde  Serjt.  contrd.  The  action  does  not  lie.  At 
the  time  the  goods  were  attached  under  process  of  .the 
foreign  court,  they  had  ceased  to  be  the  property  of  the 
bankrupt,  who  had  assigned  them  to  Campbell  and  Bow- 
den  in  payment  for  advances  made  by  them.  It  is 
immaterial,  therefore,  to  the  decision  of  this  case,  whe- 
ther the  foreign  court  had  jurisdiction  or  not.  With 
respect  to  the  homeward  freight,  there  having  been  a 
distinct  repudiation  of  the  engagement  to  reload  under 
the  charter-party,  by  the  bankrupt's  agents  Sutherland 
and  Swreau  and  Ck>.,  it  is  clear  that  the  cargo  was  pro- 
cured by  the  captain  on  account  of  Defendants,  the 
owners.     The  Court  here  called  on 


Taddjf  to  argue  on  the  effect  of  the  assignment  by  the 
bankrupt,  previously  to  the  adjudication  in  the  foreign 
court.  He  then  urged  that  it  was  made  merely  by  way 
of  security,  and  not  to  divest  the  bankrupt  of  his  interest 
in  the  goods.  The  Defendants,  at  all  events,  were 
estopped  to  deny  that  the  goods  or  the  money  arising 
from  the  sale  of  them  did  not  belong  to  the  bankrupt, 
for  they  had  recovered  the  money  from  Sureau  and  Co. 
at  Port-aurPrince^  as  money  of  the  bankrupt's,  and 
under  the  charter-party  between  them  and  the  bank- 
rupt. 
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1828.       nipt.    Then  as  to  the  homeward  freight,  inasmudi  as  a 
T^l^'^     contract  by  deed  could  only  be  discharged  by  deed, 
9.  there  never  had  been  any  repndiaticm  of  the  charter- 

^^^^^ox,  party  by  the  bankrupt's  agents,  but  simply  an  omission 
to  find  a  homeward  cargo,  for  which  omission  the  De- 
fendants might  have  recovered  damages  in  an  action  of 
covenant,  but  which  did  not  entitle  them  to  procure 
freight  on  thdr  own  account 

Best  C.  J.  The  first  question  is^  Whether  the  Plain- 
tiffs can  recover  the  proceeds  of  the  goods  attached  at 
Port-au-Prince*  I  am  clearly  of  opinion  that  they  can- 
not, because  the  bankrupt  (and  the  Plainti£&  stand  in 
his  place)  assigned  those  goods  before  his  bankruptcy 
to  Campbell  and  Bamden^  in  respect  of  advances  made 
and  to  be  made  by  them.  The  goods,  therefore,  be- 
longed to  Campbell  and  Baxden^  and  the  bankrupt  could 
neither  have  sued  for  that  property  nor  for  its  value 
without  impeaching  the  validity  of  his  own  assignment. 
The  validity  of  the  judicial  proceedings  therefore  at 
Port*au-Prince  have  no  bearing  on  the  question,  and 
it  is  unnecessary  for  us  to  discuss  any  point  in  the  law 
of  nations. 

With  respect  to  the  claim  for  the  homeward  freight, 
although  it  is  true,  generally  speaking,  that  an  engage- 
ment by  deed  can  only  be  remitted  by  deed,  it  is  im- 
possible after  what  has  taken  place,  to  hold  that  the 
Plaintiffs  have  any  claim  in  respect  of  that  freight  It 
was  not  brought  home  for  the  bankrupt,  nor  was  the 
ship  loaded  until  his  agents  had  rejected  all  interest  in 
the  freight  Under  such  circumstances  what  was  the 
captain  to  do?  was  he  to  go  home  in  ballast,  or  to  pro- 
cure a  cargo  for  the  benefit  of  his  owners  ?  This  pre- 
dudes  the  bankrupt  and  his  assignees  from  any  claim 
under  the  charter-par^,  if  it  does  not  get  rid  of  it  Sup- 
posing 
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posing  they  were  to  sue  on  the  charter-party,  the  answer        1828. 

woald  be,  ^  The  ship  was  ready  for  you,  but  you  had 

no  goods  to  send  on  board.**    We  think,  therefore,  that 

there  is  no  foundation  for  either  of  the  claims,  and  that      Larkin. 

our  judgment  must  be  for  the  Defendants. 

BuRROUGH  J.  expressed  a  similar  opinion,  and 

Gaselee  J.,  who  was  at  chambers,  had  desired  that 
his  concurrence  might  be  signified. 

Judgment  of  nonsuit 


Carter  and  Others  v.  Sanderson.  j^^  , ^^ 

T^EBT  by  the  master  and  wardens  of  the  Cooper's  x.  In  a  corn- 
Company,  on  a  bye-law  of  the  company,  against  P*^  coniti- 
their  steward,  to  recover  a  penalty  incurred  under  the  ten  patent, 
bye-law,  for  not  giving  a  dinner  to  the  company  on  ^^  power  to 
Lord  Mayor's  Day.     The  declaration  set  forth  certain  able  by^wL 
letters  patent  of  the  16  H.  7.  constituting  the  company  a  bye-law  for 

a  cuild  or  fraternity,  and  conferrinfir  on  them  various  ^^••^^^y*^ 
?.i  J  1.  i_        1  1  to  provide  a 

privileges,  and,  among  others,  that  the  masters,  wardens,  dinner  for 

or  keepers,  and  commonalty  for  the  time  being  might  c«tain  mem* 

lawfully  and  with   impunity  make  lawful   and  honest  ^^^^      ^ 

meetings,  and  make  reasonable  lawSf  statutes^  and  ordi"  Lord  Mayor's 

na^ices  for  the  wholesome  rule  and  (raoemment  of  the  said  ^J*  ^^  *" 
•^  ,.  ,         .  $  ,        '^      r  allowance  for 

mystery  according  to  the  exigency  of  necessity^  as  often  as  doing  to,  or 

and  when  need  should  be,  so  as  such  laws,  statutes,  and  to  pay  a  fine 

of  ao/.f  or 
excuse  himielf  by  swearing  be  is  not  worth  300/.,  is  a  bad  bye4aw.    At  all  events, 
a.  The  allowance  is  a  condition  precedent,  and  ought  to  be  aTerred. 

ordinances 
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ordinances  should  not  anyways  be  against  the  laws  and 
customs  of  his  said  kingdom  of  England^  or  of  his  said 
city;  likewise  certain  letter^  patent  of  the  1 3  Car.  2. 
confirming  the  grant  of  16  H.  ?.,  conferring  certain 
additional  privileges  on  the  company,  and,  among 
others,  that  the  master,  wardens,  and  assistants  of  the 
said  company  for  the  time  being,  or  the  greater  part 
of  them,  at  any  time  or  times  respectively  should  or 
might  have  full  power  and  authority  by  virtue  of  the 
said  last-mentioned  letters  patent,  to  make,  ordain,  con- 
stitute, appoint,  and  set  down  such  reasonable  orders  and 
ordinances  in  writing  as  to  them  the  said  master,  wardens, 
or  assistants,  or  the  greater  part  of  them,  for  the  time 
being  should  seem  meet  and  necessary^  according  to  their 
good  discretion  respectively,  as  well  for  and  concerning 
the  oaths  that  should  be  administered  to  the  master, 
wardens,  assistants,  and  freemen  of  the  said  company, 
and  the  necessary  ofiBicers  of  and  concerning  the  same, 
as  also  for  the  good  order,  rule,  and  government  of 
the  master,  wardens,  assistants,  and  commonalty  afore- 
said, and  all  other  members  of  the  said  society  or  there- 
unto belonging,  in  and  touching  all  necessary  matters  and 
things  concerning  the  same;  and  that  whensoever  the 
said  master  and  wardens  for  the  time  being  should 
make,  ordain,  and  establish  such  orders,  acts,  and  ordi- 
nances as  aforesaid,  they  respectively  should  have  power 
therein  to  provide  and  limit  such  reasonable  pains, 
penalties,  and  punishments,  either  by  fines  or  amercia- 
ments, or  by  any  other  lawful  ways  or  means  what- 
soever, upon  all  offenders,  breakers,  neglecters,  or 
non-observers  of  the  same,  or  any  of  them,  as. the 
master,  wardens,  and  assistants  of  the  said  company,  or 
the  major  part  of  them  for  the  time  being  respectively, 
should  think  fit,  necessary,  and  convenient;  and  that 
thereupon,  or  at  any  time  after,  the  said  master,  wardens, 

or 
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or  keepers  of  the  commonalty  of  freemen  of  the  mystery  1828. 
of  Coopers,  London^  and  of  the  suburbs  of  the  same  city 
aforesaid,  or  such  of  them  whom  it  did  concern,  should 
or  might  by  virtue  of  the  said  last-mentioned  letters-  Sanderscw. 
patent  have,  levy,  recover,  and  take  the  said  fines  and 
amerciaments  by  action  of  debt  or  by  distress  of  the 
goods  and  chattels  of  such  offender  or  offenders,  ac- 
cording to  the  laws  and  statutes  of  this  realm ;  and  the 
same  fines  and  amerciaments  so  levied  and  taken  should 
and  might  retain,  convert,  and  enjoy  to  and  for  the 
common  use  and  supportation  of  the  said  commonalty; 
all  which  acts,  orders,  and  ordinances  so  as  aforesaid  to 
be  made,  his  late  Majesty  King  Charles  the  Second  did 
will  should  be  observed  and  kept  under  the  pains  and 
penalties  therein  to  be  contained,  so  as  always  such 
orders,  ordinances,  fines,  and  amerciaments  be  reason- 
able, and  not  repugnant  or  contrary  to  the  laws  and 
statutes  of  his  said  late  Majesty  King  Charles  the 
Second's  realm  of  England^  nor  contrary  to  the  due 
custom  of  his  city  of  London,  The  declaration  then 
averred,  that  after  the  making  of  the  said  letters-patent 
uf  his  said  late  Majesty  King  Chdrles  the  Second,  and 
after  the  acceptance  thereof  as  aforesaid,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  dd  day  of 
March,  in  the  fourteenth  year  of  the  reign  of  our  late 
sovereign  lord  King  George  the  Second,  one  Bartholomew 
Clark  then  being  master  of  the  said  company,  and  one 
Daniel  Lambert  and  one  John  Harcourt  then  being 
wardens  of  the  said  company,  and  the  major  part  of  the 
then  assistants  of  the  said  company  being  then  assembled 
together  at  the  common  hall  of  the  said  company,  did, 
by  virtue  of  the  power  and  authority  by  the  said  letters- 
patent  of  his  said  late  Majesty  King  Charles  the  Second 
to  them  given  and  granted  to  make,  ordain,  constitute, 
appoint,  and  set  down  such  reasonable  orders  and  ordi- 
nances in  writing  as  to  them  seemed  meet  and  necessary 
Vol,  V,  G  according 
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according  to  their  good  discretion  respectively,  as  well  for 
and  concerning  the  oaths  which  should  be  administered 
to  the  master,  wardens,  assistants,  and  freemen  of  the 
said  company,  and  the  necessary  ofiicers  of  and  con- 
cerning the  same,  as  also  for  the  good  order,  rule,  and 
government  of  the  master,   wardens,    assistants,   and 
commonalty  aforesaid,  and  all  other  members  of  the 
said  society,  or  thereunto  belonging,  in  and  touching 
all  necessary  matters  and  things  concerning  the  same, 
and  not  repugnant  or  contrary  to  the  laws  and  statutes 
of  this  realm  of  England^  nor  contrary  to  the  due  custom 
of  the  said  city  of  London ;  and  by  one  of  which  said 
orders  and  ordinances  it  was  then  and  there,   and  is 
(amongst  other  things)  ordained  and  established  by  the 
then  master,  wardens,  and  the  major  part  of  the  then 
assistants  of  the  said  company,  by  the  authority  afore- 
said, that  every  yeavy.  on  the  Jirst  Tuesday  in  June,  or 
within  eighteen  days  then  next  after ^  the  master^  nxirdenSf 
and  assistants  of  the  said  society  for  the  time  being,  or  the 
greater  part  of  them,  should  or  might  elect  or  choose  three 
persons,  being  of  the  livery  of  the  said  company,  to  be 
stewards  of  the  same  company,  to  provide  af  their  own 
proper  costs  and  charges,  {with  such  allowance  out  of  the 
stock  of  the  said  company  or  otherwise  as  the  master, 
wardens,  and  assistants  of  the  said  company  for  the  time 
being,  or  the  major  part  of  them,  should  think  Jit  and  con^ 
venient  to  be  allowed  in  that  behalf)  on  the  day  when  the 
Lo^d  Mayor  should  be  presented  at  Westminster  to  take 
Us  oath,  one  dinner  at  the  common  hall  of  the  said  comparn/y 
for  the  whole  of  the  livery  or  clothing  thereof,- 

And  if  any  person  or  persons  so  chosen  steward  or 
stewards  aforesaid  should  refuse  to  serve  or  hold  the 
office  of  steward,  and  to  do  and  perform  as  aforesaid, 
having  no  reasonable  cause  to  the  contrary,  to  be  ad- 
mitted and  allowed  of  by  the  said  master,  wardens,  and 
assistants  for  the  time  being,  or  the  major  part  of  them, 

then 
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then  each  and  every  of  them  so  refusing  should  forfeit        1838. 
and  pay  to  the  master  and  wardens  of  the  company, 
upon  reasonable  demand,  the  sum  of  20/.  to  the  use  of 
the  company;  provided  always^   that   if  any  person  so 
elected  as  aforesaid  should  within  the  space  of  one  ca^ 
lendar  month  after  notice  given  him  of  such  his  election^ 
go  before  one  of  his  Majesty's  justices  of  the  peace  for 
the  city  of  London  or  county  of  Middlesex,  and  make 
oath  in  mriting  that  he  was  not  at  the  time  of  such  elee- 
tion,  or  at  the  time  of  such  making  oath  as  aforesaid^ 
worth  to  the  value  of  SOOL  of  lawful  money  of  Great 
Britain,  in  estate  real  or  personal^  of  am/  sortj  kind^  or 
nature  whatsoever^  or  to  that  or  the  like  effect^  and  should 
within  the  time  aforesaid  produce  and  leave  the  said  writ' 
ifig  with  the  master  and  wardens  of  the  company^  or  either 
qfthemf  then  and  in  such  case  every  such  person  should  be 
wholly  excusedyfreed J  and  discharged  from  allpayments^neSf 
and  forfeitures  incurred  by  not  conforming  to  the  said  ordt^ 
nance;  and  in  case  any  such  person  should  in  a  subsequent 
year  or  years  be  elected  again  into  the  said  office  of  stew- 
ard of  the  said  company,  such  person  again  making  oath 
in  writing,  and  producing  and  leaving  it  as  aforesaid, 
should  be  excused,  freed,  and  discharged  as  aforesaid, 
and  so  as  often  as  the  like  case  should  happen :  which 
said  orders,  bye-laws,  and  ordinances  were  afterwards, 
to  wit,  on  the  3d  day  oijune^  in  the  year  of  our  Lord 
1741,  to  wit,  at  Xjondon  aforesaid,  in  the  parish  and 
ward  aforesaid,  examined  and  duly  approved,  ratified, 
and  confirmed  by  the  Right  Honourable  Philip  Lord 
Hardwicke,  Baron  of  Hardwicke^  then  Lord  High  Chan- 
cellor of  Great  Britain^  Sir  W.  Lee^  knight,  then  Lord 
Chief  Justice  of  his   late  Majes^   King  George  the 
Second's  Court  of  King's  Bench,  and  Sir  John  fVUliSt 
knight,  then  Lord  Chief  Justice  of  his  late  Migesty 
King  George  the  Second's  Court  of  Common  Pleas,  ac- 
cording to  the  form  and  efiect  of  the  statute  in  such  case 
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made  and  provided :  of  which  said  orders,  bye-laws, 
and  ordinances  the  said  Defendant  afterwards,  to  wit, 
on  the  5th  day  of  Junej  in  the  year  of  our  Lord  1827, 
to  wit,  at  London  aforesaid,  in  the  parish  and  ward 
aforesaid,  had  notice.  And  the  said  Plaintiffs  in  fact  say, 
that  after  the  making  of  the  said  orders,  bye-laws,  and 
ordinances  as  aforesaid,  and  after  the  same  were  so 
examined,  approved,  ratified,  and  confirmed  as  afore- 
said, and  before  the  commencement  of  this  suit,  to  wit, 
on  the  28th  day  of  Mai/j  in  the  year  last  aforesaid,  being 
the  Monday  next  before  the  feast  of  Pentecosiy  otherwise 
called  Whitsuntide^  in  the  year  last  aforesaid,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  the 
said  Plaintiff  Robert  Carter  was  duly  elected  master  of 
the  said  company,  and  the  said  Plaintiffs  Abraham  Algar 
and  James  Francis  Firth  were  duly  elected  wardens  of 
the  said  company;  and  that  the  said  Plaintiffs  after- 
wards, to  wit,  on  the  5th  day  of  Jime^  in  the  year  last 
aforesaid,  being  the  first  Tuesday  in  June^  in  the  year 
last  aforesaid,  &c.,  were  respectively  duly  sworn  into 
the  said  offices  of  master  and  wardens  of  tlie  said  com- 
pany, and  from  thence  hitherto  have  been  and  still  are 
respectively  master  and  wardens  of  the  said  company,  to 
wit,  at,  &c.  And  the  said  Plaintiffs  further  say,  that 
afler  the  making  of  the  said  orders,  bye-laws,  and  ordi- 
nances as  aforesaid,  and  after  the  same  were  so  examined, 
approved,  ratified,  and  confirmed  as  aforesaid,  and  after 
the  said  Defendant  had  notice  of  the  same,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  said 
5th  day  of  June^  in  the  year  last  aforesaid,  being  the 
first  Tuesday  in  Juncj  in  the  year  last  aforesaid,  to  wit, 
at,  &c.,  the  said  Defendant  and  one  Heffield  Roslingy 
and  one  Thomas  Gilesj  (they  the  said  Defendant,  the 
said  Heffield  Rosling^  and  the  said  Thomas  Giles^  then 
and  there  being  respectively  of  the  livery  of  the  said 
company,}    were   by  the  then   master  and  the  then 
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wardens  of  the  said  company,  and  the  major  part  of        1828. 
the  then  assistants  of  the  said  company  for  the  time     \^ 
being,  duly  elected  and  chosen  to  be  stewards  of  the  v. 

said  company  for  the  purpose  in  the  said  bye-law  men-  Sandebson. 
tioned ;  of  which  said  election  and  choice  of  him  the 
said  Defendant,  he  the  said  Defendant  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  had  notice.  And  the  said  Plain- 
tiffs further  say,  that,  although  he  the  said  Defendant 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  was  in  due  manner 
summoned  to  be  and  appear  at  the  meeting  of  the  said 
company  to  be  holden  on  the  9th  day  of  November,  in 
the  year  of  our  Lord  1827,  —  being  the  day  on  which  the 
Lord  Mayor  for  the  said  city  was  presented  at  fVesi'' 
mifister,  to  take  his  oath,  —  to  take  upon  himself  the  office 
of  one  of  the  stewards  of  the  said  company  as  aforesaid, 
and  although  afterwards,  to  wit,  on,  &c.,  the  Lord 
Mayor  for  the  said  city  was  presented  at  Westminstet 
to  take  his  oath,  to  wit,  at,  &c.,  and  although  he  the  said 
Defendant  did  not  within  the  space  of  one  calendar 
month  after  notice  given  him  of  such  his  election  as 
aforesaid,  go  before  one  of  his  Majesty's  justices  of  the 
peace  for  the  said  city  o{  London  or  county  of  Middlesex^ 
and  make  oath  in  writing  that  he  the  said  Defendant 
was  not  at  the  time  of  such  election,  or  at  the  time  of 
such  making  oath  as  aforesaid,  worth  to  the  value  of 
300/.  of  lawful  money  in  estate  real  or  personal,  of  any 
sort,  kind,  or  nature  whatsoever,  or  to  that  or  the  like 
effect;  yet  the  said  Defendant,  not  regarding  the  said 
orders,  bye-laws,  and  ordinances  as  aforesaid,  did  not 
nor  would  provide  for  the  whole  livery  or  clothing 
of  the  said  company  a  dinner  on  the  said  day  when  the 
Lord  Mayor  for  the  said  city  was  presented  at  West-- 
minster^  to  take  his  oath,  nor  serve  or  hold  his  said 
office  of  steward,  but  the  said  Defendant  (although  he 
had  no  reasonable  cause  to  the  contrary)  then  and  there 
wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c. ; 
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1828.       by  means  whereof,  and  by  virtue  of  the  said  bye-law,  he 
~  ^  —       the  said  Defendant  after  the  making  of  the  said  bye-law, 
9,  to  wit,  on,  &c.,  at,  &c.,  forfeited  to  and  became  liable  to 

Sanderson,  pay,  and  ought  to  have  paid,  to  the  said  Plaintiffs,  so 
being  the  master  and  wardens  of  the  said  company  as 
aforesaid,  upon  reasonable  demand,  a  large  sum  of  money, 
to  wit,  the  sum  of  20/.  of  lawful  money  to  the  use  of  the 
said  company,  which  said  sum  of  money,  although  after- 
wards, to  wit,  on,  &c.  and  often  afterwards,  to  wit,  at,  8cc. 
reasonable  demand  thereof  was  made  upon  the  said  De- 
fendant by  the  said  Plaintiffs,  so  being  the  master  and 
wardens  of  the  said  company  as  aforesaid,  is  still  due 
and  unpaid ;  per  quod  actio  accrevit.  The  second  count 
charged  the  Defendant  with  not  taking  on  himself  the 
oiBce  of  steward,  and  not  providing  dinner  for  the 
company,  although  he  had  no  cause  to  the  contrary. 
Demurrer  and  joinder. 

Taddy  Seijt.  in  support  of  the  demurrer.  The  cus- 
tom as  alleged  is  bad,  and  the  Defendant  is  not  brought 
within  it,  even  as  alleged.  The  argument  used  in 
the  Master  and  Company  of  Framexvork  Knitters  v. 
Green  (a),  applies  exactly  to  the  present  case.  "  The 
bye-law  itself  is  ill,  because  that  it  is  not  said  that  this 
dinner  was  appointed  to  the  end  that  the  company 
should  assemble  and  consult  of  things  beneficial  to  the 
corporation.  For  it  does  not  appear  but  that  this  was 
only  for  luxury.  Then  the  bye-law  is  unreasonable,  to 
compel  a  man  to  make  a  dinner  only  for  the  luxury  of 
others,  without  any  benefit  to  himself  or  the  rest  of  the 
company.  Then  the  bye-law  being  unreasonable,  the 
penalty  to  perform  it  is  unreasonable  also,  and  con- 
sequently not  obligatory.  Quod  curia  concessit.  And, 
(by  the  justices)  members  of  corporations  are  not  bound 

(a)  z  U,  Rajm,  1x3. 
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to  perform  bye-laws  unless  they  are  reasonable,  and  the 
reasonableness  of  them  is  examinable  by  the  Judges. 
Then  this  bye-law  to  make  the  dinner,  cannot  be  good 
in  this  case  of  a  new  corporation,  because  it  does  not 
appear  to  what  purpose  the  dinner  was  made,  and  it 
may  be  only  for  good  fellowship.  But  if  it  had  been  to 
make  the  dinner  to  the  end  that  the  company  might 
assemble  and  choose  officers,  or  any  other  thing  for  the 
benefit  of  the  corporation,  it  had  been  well  enough." 
A  bye-law  in  aid  of  a  custom,  might  perhaps  be  good ; 
WalUs's  case  (a);  or  the  custom  of  a  corporation  by 
prescription;  Gee  v.  Wilden.  {b)  Here  no  original  custom 
is  stated,  and  the  corporation  is  by  letters  patent,  not  by 
prescription.  At  all  events,  the  dinner  was  to  be  pro- 
vided with  such  allowance  as  the  company  should  think 
reasonable;  but  it  is  nowhere  stated  whether  any 
allowance  was  made  or  not ;  nor  whether  the  Defendant 
was  able  to  provide  the  dinner.  For  aught  that  appears, 
he  might  have  been  a  beggar. 
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Wilde  Serjt.  contra.  There  is  nothing  unreasonable 
in  this  bye-law,  and  it  having  been  approved  of  (as 
appears  by  the  pleadings)  by  Lord  Hardwicke  and  the 
other  Judges,  every  presumption  is  in  its  favour.  The 
dinner  is  not  required  for  the  mere  purpose  of  good 
fellowship,  but  is  given  on  the  occasion  of  the  Lord 
Mayor's  coming  to  Westminster  to  be  sworn  into  office, 
of  which  the  Court  may  take  judicial  notice.  Upon 
that  occasion  he  is  attended  by  the  various  city  com- 
panies, and  it  is  necessary  that  they  should  have  some 
refreshment.  The  responsibility  is  limited,  to  provide 
dinner  for  a  select  body;  and  the  fine  for  neglect 
is  moderate.  The  case  of  the  Framework  Knitters^ 
Company  v.  Green  turns  on  the  presumption  that  the 


(a)  Cro,  Jac*  $$y 
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dinner  was  to  be  given  on  a  day  on  which  the  company 
had  no  business  to  transact;  but  the  necessity  of  accom- 
panying the  Lord  Mayor  is  a  business  of  sufficient 
importance  to  justify  the  custom.  It  is  admitted  that 
a  similar  custom  for  a  corporation  by  prescription  would 
be  good ;  it  must,  therefore,  have  been  good  at  the  time 
of  the  creation  of  such  a  corporation:  if  so,  why  should 
the  same  custom  be  esteemed  bad  when  adopted  by 
a  corporation  under  letters  patent?  In  Wains' s  case 
such  a  custom  was  holden  good:  why  then  should  a 
bye-law  in  support  of  it  be  deemed  bad?  In  7a- 
vemer^s  case  (a),  a  bye-law  to  enforce  the  payment 
of  a  sum  of  money  upon  becoming  a  member  of  a 
company  was  held  good,  because  a  party  became  a 
member  voluntarily ;  and  the  same  argument  is  applic- 
able to  the  present  case.  In  the  Vintners^  Company  v. 
Passei/{b)f  Denison  J.  said  in  answer  to  the  objec- 
tion, that  the  person  elected  might  be  unable  to  pay, 
*^  We  can  never  intend  that  the  company  would  choose 
persons  not  meet  and  convenient."  And  in  King 
V.  AshtxeU  {c\  Lord  EUenborough  said,  "  In  order  to 
avoid  a  bye-law  upon  the  ground  of  its  being  unreason- 
able, because  of  some  inconvenience  that  may  result 
from  it,  it  should  appear  to  be  a  probable  inconvenience ; 
for  one  can  hardly  predicate  of  any  law  that  some  pos- 
sible inconvenience  may  not  result  from  it."  Here  the 
Defendant  has  not  advanced  a  single  fact  to  shew  that 
the  custom  is  inconvenient  or  unreasonable.  As  to  the 
omission  to  state  an  allowance  for  the  dinner,  the  com- 
pany could  not  be  called  on  to  make  the  allowance 
unless  they  had  the  dinner. 


Best  C.  J.     The  declaration  is  insufficient,  for  want 
of  an  averment  that  the  company  had  offered  the  De- 
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fendant  the  due  allowaDce  towards  the  expence  of  the  1828. 
dinner.  But  the  bye-law  has  every  vice  that  a  bye- 
law  can  have.  No  doubt  a  bye-law  to  give  a  feast  may 
under  certain  circumstances  be  good ;  it  may  be  for  the  Sa^dbrson. 
benefit  of  the  corporation,  because,  if  they  are  called 
together  for  purposes  of  business,  it  is  necessary  they 
should  have  refreshment,  and  it  may  be  proper  to  point 
out  the  individual  who  shall  provide  it.  A  custom  to 
such  effect,  as  in  the  case  in  Croke^  may  be  good  upon 
the  admission  of  members,  because  upon  such  occasions 
all  the  body  are  called  together.  That  decision,  how- 
ever, is  of  doubtful  authority,  because  though  a  cor- 
poration may  sue  for  a  fine,  they  cannot  imprison,  as 
they  are  supposed  to  have  done  there. 

But  a  bye-law  such  as  the  present  cannot  be  good : 
the  expense  of  the  dinner  is  a  burthen  cast  on  the 
steward,  for  which  no  sufficient  reason  is  alleged.  The 
company  are  not  supposed  to  be  called  together  for 
business,  but  for  mere  luxury,  according  to  the  lan- 
guage in  Lord  Raymond;  and  the  bye-law  is  one  which 
their  charter  does  not  authorise  them  to  make  for  it 
is  impossible  that  a  dinner  uncalled  for  by  purposes  of 
business  can  be  justified  under  a  power  to  make  bye- 
laws  for  the  good  regulation  of  the  company.  The 
case  in  Lord  Raymond^  therefore,  is  immediately  in 
point.  As  to  the  bye-law's  having  had  the  sanction  of 
the  Chancellor  and  the  Judges,  the  bye-  law  in  the  case 
just  alluded  to  must  have  had  that,  for  it  is  requisite  to 
all.  The  bye-law  there  was  to  give  a  dinner  to  a  com- 
pany on  a  stated  day,  or  pay  a  penalty ;  and  it  did  not 
appear  that  any  business  was  to  be  performed  on  the 
occasion :  it  was  argued,  ^^  the  bye-law  is  ill,  because  it 
is  not  said  that  this  dinner  was  appointed  to  the  end 
that  the  company  should  assemble  and  consult  of  things 
beneficial  to  the  corporation:  it  does  not  appear  but 
this  was  only  for  luxury :"  to  which  the  Court  agreed. 
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**BM  members  of  corporations  are  not  bound  to  perform 
bye-laws  unless  they  are  reasonable;  and  the  reason- 
ableness of  them  is  examinable  by  the  Judges.  Then 
this  bye-law  cannot  be  good  in  this  case  of  a  new  cor« 
poration,  because  it  does  not  appear  for  what  purpose 
the  dinner  was  made,  and  it  may  be  only  for  good  fel- 
lowship." If  that  bye-law  was  bad,  this  must  be  bad 
also;  the  dinner  not  being  required  for  any  purpose 
but  good  fellowship. 

There  is  also  an  uncertainty  as  to  what  the  Master 
is  to  contribute,  which  is  an  essential  defect  in  the  law ; 
but  it  is  bad  on  another  ground  of  no  light  importance, 
—  the  impolicy  of  multiplying  oaths,  —  which  ought 
not  to  be  administered  except  on  solemn  occasions  for 
the  purposes  of  justice.  This  law  is  enforced  by  a 
penalty  of  20/.,  which  a  defaulter  must  pay,  unless  he 
will  degrade  himself  by  swearing  he  is  not  worth  300/. ; 
an  oath  which  it  is  illegal  to  take,  and  illegal  to  ad- 
minister. The  oath  which  must  be  taken  to  excuse  a 
man  from  serving  the  office  of  sheriff  is  necessary  for 

the  purposes  of  justice,  in  the  administration  of  which 

• 

the  sheriff  is  deeply  concerned;  but  it  is  not  necessary 
that  an  oath  should  be  administered  upon  the  occasion 
of  a  dinner,  for  good  fellowship. 


Burrough  J.  (a)  If  this  decision  were  to  turn  solely 
on  the  oath,  I  should  have  desired  time  to  consider  the 
point,  because  an  oath  is  not  unusual  on  similar  occa- 
sions. But  the  declaration  is  bad  for  want  of  an  aver- 
ment that  a  due  allowance  had  been  made  to  the  De- 
fendant in  respect  of  the  dinner;  that  allowance  is  a 
condition  precedent  by  the  very  terms  of  the  bye-law, 
for  the  kind  of  dinner  must  altogether  depend  upon  the 
amount  of  the  allowance. 


{a)  Park  J.  wu  abiMt. 


Gaselee 
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Gaselee  J.     I  think  the  declaration  is  bad,  for  the        1 828. 
reason  assigned  by  my  Brother  Butrough.    The  party  -    -  ^ 

who  was  to  provide  the  dinner  was  to  have  an  allowance  p, 

for  so   doing,   and  to  provide  accordingly;   and   the    Samdemok* 
tender   of  the   due   allowance   ought    to    have    been 
averred. 

On  the  bye-law  itself  I  give  no  opinion.  I  doabt 
whether  we  can,  as  it  has  been  contended,  judicially 
take  notice  of  the  proceedings  on  Lord  Mayor's  day,  or 
of  the  companies  that  attend  on  the  occasion  in  fVest^ 
minster  Hall.  At  all  events,  it  might  have  been  alleged 
in  this  declaration,  that  the  company  to  which  the 
Defendant  belongs  was  bound  to  attend,  and  that  the 
dinner  was  provided  in  consequence  of  such  attendance. 
On  this  bye-law,  too,  as  laid  in  the  declaration,  the 
same  person  might  be  appointed  to  serve  as  steward 
every  year;  and  if  there  be  any  restriction  to  such 
re-appointment,  it  ought  to  have  been  stated. 

I  give  no  opinion  on  the  poin^  whether  justices  of 
the  peace  should  administer  the*  oath  Which  has  been 
referred  to,  although  I  think  it  desirable  that  some  other 
mode  should  be  devised  of  establishing  a  right  of 
exemption  to  serve  the  office  of  steward. 

Judgment  for  the  Defendant. 


Henly  i;.  The  Mayor  and  Burgesses  of  Lyme.      June  19. 

/^  ASE,  for  neglect  to  repair  sea-walls,  per  quod^  &c.      An  indiyidual 

At  the  Dorchester  Spring  assizes  1828,  before  Lit^  ^^"  •?^- 

^      °  1  i_         fcrta  lota  m 

tledale  J.,  after  the  evidence  had  been  gone  through,  a  consequence  of 

the  decay  of 
sea-walls,  which  a  corporation  is  directed  to  repair  under  the  termt  of  a  grant  from  the 
crown  conveying  a  borough,  and  pier  or  quay  with  tollft,  to  the  corpomtioB*  may 
8U»  the  corpontion  for  damages. 

verdict 


Henly 

V. 


\ 
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1828.  verdict  was,  by  consent  of  counsel  on  both  sides,  taken 
for  the  Plaintiff  on  the  two  first  counts  of  the  de- 
claration. 

The  Mayor  of       The  first,  stated,  That  on  the  20th  of  June  in  the  tenth 

year  of  Charles  I.,  to  wit,  at  the  parish  of  Lyme  Regis^  in 
the  county  of  Dorset^  our  said  late  sovereign  by  his  cer- 
tain letters  patent  duly  sealed  in  that  behalf,  after  reciting 
as  therein  was  recited,  did  for  himself,  his  heirs  and  suc- 
cessors (amongst  other  things),  give^  grants  and  confirm  to 
the  mayor  and  burgesses  of  Lyme  Regis  aforesaid^  and  their 
successors^  the  borough  or  town  qfhyme  Regis ;  and  also  all 
thai  the  building  called  the  pier^  quay^  or  cob  of  Lyme 
Regis;  with  cdl  and  sifigular  the  liberties^  privileges^ 
prq/Usy  franchises^  and  immunities  to  the  same  town  or 
to  the  said  pier^  qtuiyt  or  cob  in  anywise  hamsoeoer  be- 
longing or  appertaining;  to  have,  hold,  and  enjoy  the 
aforesaid  borough  or  town,  and  also  all  that  the  build- 
ing aforesaid,  called  the  pier,  quay,  or  cob  of  Lyme 
RegiSf  with  all  and  singular  the  liberties,  franchises, 
privileges,  and  immunities,  to  the  aforesaid  mayor 
and  burgesses  of  the  borough  aforesaid,  and  their  suc- 
cessors, to  the  only  and  proper  use  and  behoof  of  them 
the  same  mayor  and  burgesses  of  the  borough  aforesaid, 
and  their  successors,  in  fee  farm  for  ever;  yielding  of 
fee  farm  to  our  said  late  King  Charles  L  his  heirs  and 
successors,  of  and  for  the  aforesaid  borough  or  town, 
with  its  liberties  and  franchises,  as  in  tlTe  said  letters 
patent  in  that  behalf  mentioned ;  and  our  said  late  sove- 
reign King  Charles  L  did  further  of  his  abundant  special 
grace,  and  of  his  certain  knowledge  and  mere  motion, 
for  himself,  his  heirs,  and  successors,  pardon,  remise, 
and  release  to  the  same  mayor  and  burgesses  of  the 
borough  or  town  aforesaid,  and  their  successors  for 
ever,  twenty-seven  marks,  parcel  of  thirty-two  marks 
of  the  farm  of  the  same  borough  and  the  liberties  there- 
of anciently  by  letters  patent  or  in  any  other  manner 

due; 
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due ;  and  did  direct  that  the  aforesaid  mayor  and  burgesses        1 828. 
of  the  borough  of  Lty me  aforesaid^  and  their  successorsj  all        _^  " 
and  singtdar  the  buildings^  banksj  sea  shores^  and  all  other  ^, 

mounds  and  ditches  within  the  aforesaid  borough  ©/"Lyme,  The  Mayor  of 
or  to  the  aforesaid  borough  in  anywise  belonging  or  apper-^ 
taining  or  situate  between  the  same  borough  and  the  sea,  and 
also  the  said  building  there  called  the  pier^  <P^yj  or  the 
cobj  at  their  awn  costs  and  expences  thenceforth  from  time  to 
time  for  ever^  should  well  and  sufficiently  repair,  maintainj 
and  support  as  often  as  it  should  be  necessary  or  expedient : 
and  further,  did  grant  to  the  aforesaid  mayor  and  bur- 
gesses of  the  borough  aforesaid,  and  their  successors, 
that  the  mayor  of  the  same  borough  for  the  time  being 
for  ever  thereafter,  should  be  clerk  of  the  market  within 
the  borough  or  town  aforesaid,  and  the  liberties  and 
precincts  of  the  same ;  and  that  the  mayor  of  the 
borough  aforesaid  for  the  time  being  should  do  and 
execute,  and  might  and  should  be  able  to  do  and  ex- 
ecute there  for  ever  all  and  whatsoever  to  the  oiSce  of 
clerk  of  the  market  of  our  said  late  King  Charles  the 
First's  household  there  pertained  to  be  done  and  per- 
formed, so  nevertheless  that  the  clerk  of  the  market  of 
our  said  late  King  Charles  the  First's  household  for  the 
time  being,  together  with  the  aforesaid  mayor  for  the 
time  being,  might  exercise  the  office  above  said,  and  in- 
tromit when  he  would  to  do  any  thing  which  pertained 
to  the  office  of  clerk  of  the  market  there  in  the  borough 
aforesaid,  and  the  liberties  and  precincts  of  the  same: 
and  further,  our  said  late  King  Charles  the  First  for 
himself  and  his  heirs  and  successors,  did,  by  his  said 
letters  patent,  give  and  grant  to  the  said  mayor  and 
burgesses  of  the  borough  and  town  aforesaid,  and  their 
successors,  all  and  singular  the  fines,  amerciaments,  and 
sums  of  money  before  the  said  clerk  of  the  market  of 
the  town  or  borough  aforesaid,  or  the  clerk  of  the  market 
of  the  said  late  King  Charles  the  First,  or  his  deputy,  by 

either 


"♦ 
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1828*        either  or  any  of  the  inhabitants  of  the  borough  or  town 

'    Henly       aforesaid,  after  the  date  and  making  of  said  letters  patent 

V.  forfeited  or  thereafter  to  be  forfeited  and  assessed  in  the 

The  Mayor  of  game  borough,  to  have  and  enjoy  to  the  same  mayor  and 

burgesses  of  the  borough  aforesaid,  and  their  successors, 
to  the  use  of  the  aforesaid  mayor  and  burgesses  and 
their  successors  for  ever,  of  the  said  late  King  Charles 
the  First's  gift,  without  account  or  any  other  thing  for 
the  same  to  our  said  late  King  Charles  the  First,  his 
heirs  or  successors,  in  anywise  howsoever  to  be  ren- 
dered or  paid,  and  to  be  levied  by  their  own  servants 
and  ministers  without  estreats  thereof  to  be  sent  to  the 
exchequer  of  our  said  late  King  Charles  the  First:  and, 
moreover,  of  his  more  ample  special  grace,  and  of  his 
certain  knowledge  and  mere  motion,  our  said  late  King 
Charles  the  First  did  will  and  by  letters  patent  did  for 
himself,  his  heirs  and  successors,  give  and  grant  to  the 
said  mayor  and  burgesses  of  the  borough  aforesaid,  and 
their  successors,  full  power,  authority,  and  licence  from 
time  to  time  for  ever  to  dig  stones  and  rocks  In  any 
places  whatsoever  within  the  borough  and  parish  of  the 
town  aforesaid,  out  of  the  sea  and  on  the  sea  shore  in 
the  borough  and  parish  aforesaid,  adjoining  to  the  said 
borough  or  town,  for  the  reparation  and  amendment  of 
the  port  and  building  aforesaid,  called  the  pier,  quay,  or 
cob,  and  other  necessary  reparations  and  common  works 
of  the  same  town  and  borough,  and  belonging  and 
appertaining  to  the  building  aforesaid:  and  our  said 
late  King  Charles  the  First  did  also  by  his  said  letters 
patent  will  and  grant  to  the  aforesaid  mayor  and  bur- 
gesses of  the  borough  aforesaid,  and  their  successors, 
that  the  same  mayor  and  burgesses  and  their  successors 
should  have^  hold,  use,  and  enjoy,  and  might  and 
should  be  able  fully,  freely,  and  entirely  to  have,  hold, 
use,  and  enjoy  for  ever  all  the  liberties,  free  customs, 
privileges)  authoritiesi  acquittances^  and  licences  afore- 
said, 
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said,  according  to  the  tenor  and  effect  of  said  letters        1828. 

patent,  without  the  let  or  impediment  of  said  late  King       h  sly 

Charles  the  First,  his  heirs  or  successors  whomsoever,  ^ 

our  said  late  Kinor  Charles  the  First  willing  not  that  the  "^^  Mayor  of 

Ltms. 
same    mayor   and    burgesses    and   inhabitants  of   the 

borough  or  town  aforesaid,  or  either  or  any  of  them, 
by  reason  of  the  premises  or  either  or  any  of  them, 
should  be  thereof  hindered,  molested,  aggrieved,  or 
vexed,  or  in  any  thing  disturbed  by  him  the  said  late 
King  Charles  the  First,  or  by  his  heirs,  or  his  or  their 
justices,  sheriff,  escheators,  or  other  the  bailiffs  or 
ministers  of  the  said  late  King  Charles  the  First,  his 
heirs  or  successors  whomsoever:  which  said  letters 
patent  the  mayor  and  burgesses  of  the  borough  afore- 
said, afterwards,  to  wit,  on  the  same  day,  &c.  to  wit,  at, 
&c  duly  accepted,  and  the  same  thence  hitherto  have 
been  and  still  ,are  one  of  the  governing  charters  of  the 
said  borough,  to  wit,  at,  &c.  And  Plaintiff  further 
said,  that  said  mayor  and  burgesses  from  the  time  of 
their  acceptance  of  the  said  letters  patent  hitherto  have 
had,  held,  received,  and  enjoyed  all  the  benefits,  profits, 
and  advantages  granted  to  them  by  such  letters  patent 
as  aforesaid : 

That  before  and  at  the  time  of  the  committing  of  the 
grievances  by  Defendants  as  thereinafter  next  men«- 
tioned.  Plaintiff  was  lawfully  possessed  of  and  in  divers, 
to  wit,  five  messuages,  five  cottages,  five  buildings,  and 
divers,  to  wit,  twenty  closes  of  land  with  the  appur- 
tenances, situate  and  being  in  the  county  aforesaid,  to 
wit,  in  the  borough  aforesaid : 

That  before  and  at  the  time  of  committing  of  the 
grievances  by  Defendants  as  thereinafter  next  men- 
tioned, divers,  to  wit,  five  other  messuages,  five  other 
cottages,  five  other  buildings,  and  divers,  to  wit,  twenty 
closes  of  other  land,  with  the  appurtenances,  situate  and 
being  in  the  county  aforesaid,  to  wit,  in  the  borough 

aforesaid. 
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1828.  aforesaid,  were  in  the  possession  and  occupation  of 
jT "  '  divers  persons  as  tenants  thereof  respectively  to  Plain- 
^,  tiff,  the  reversion  thereof  then  and  still  belonging  to 

The  Mayor  of  Plaintiff,  to  wit,  at,  &c. : 

All  which  said  several  messuages,  cottages,  buildings, 
and  closes  of  land,  with  the  appurtenances,  before  and 
at  the  times  of  the  committing  the  several  grievances  by 
Defendants  as  thereinafler  next  mentioned,  were  abutting 
on  or  near  the  sea  shore  there,  to  wit,  &c. : 

That  before  and  at  the  time  of  the  sealing  of  said 
letters  patent,  and  the  acceptance  thereof  as  aforesaid, 
by  said  mayor  and  burgesses,  and  also  at  the  time  of 
the  committing  of  the  several  grievances  by  Defendants 
as  thereinafter  next  mentioned,  divers,  to  wit,  ten 
buildings,  ten  banks,  ten  sea  shores,  and  ten  mounds, 
bad  been,  and  were  then  respectively  standing  and 
being  within  the  borough  of  Lyme  Regis  aforesaid,  and 
divers,  to  wit,  ten  other  buildings,  ten  other  banks,  ten 
other  sea  shores,  and  ten  other  mounds,  had  been,  and 
respectively  were  belonging  and  appertaining  to  said 
borough;  and  divers,  to  wit,  ten  other  buildings,  ten 
other  banks,  ten  other  sea  shores,  and  ten  other  mounds, 
had  been  and  were  at  those  times  respectively  standing 
and  being  and  situate  between  said  borough  and  the 
sea,  to  wit,  in  the  borough  aforesaid ;  all  which  said 
buildings,  banks,  and  sea  shores,  and  mounds  respect- 
ively, at  the  times  of  the  committing  of  the  several 
grievances  by  the  Defendants,  as  thereinafter  next  men- 
tioned, were  near  to,  and  then  and  there  constituted  and 
formed  and  were  a  protection  and  safe-guard,  and  still 
of  right  ought  to  form  and  be  a  protection  and  safe- 
guard to  the  said  several  messuages,  cottages,  build- 
ings, and  closes  of  land  of  the  Plaintiff,  with  the  appur- 
tenances aforesaid,  and  then  and  there  have  hindered  and 
prevented,  and  still  of  right  ought  to  hinder  and  pre- 
vent, the  sea,  and  the  waves  and  waters  thereof,  from  run- 
ning 
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niog  or  flowing  on,  upon,  against,  or  over  said  several        1828. 
messuages,  cottages,  buildings,  and  closes  of  land  last     ^    ^  "-^ 
aforesaid :   and  all  xvhich  buildings^   banks^  sea  skoresy  ^^ 

and  mounds,  Defendants,  at  the  times  of  the  committing  Tbe  Mayor  of 
of  the  several  grievances  by  them  as  thereinafter  next  *'^^***» 
mentioned,  were,  under  and  by  virtue,  and  in  pursuance 
of  the  aforesaid  letters  patent,  and  the  acceptance  thereof 
as  aforesaid,  liable  to,  and  ought,  at  their  own  proper 
costs  and  charges,  well  and  sufficient^  to  have  repaired^ 
maintained,  and  supported,  and  still  are  liable  to,  and 
ought,  at  their  own  proper  costs  and  charges,  well 
and  sufficiently  to  repair,  maintain,  and  support,  when 
and  so  often  as  it  should  or  might  have  been,  or 
shall  or  may  be  necessary  or  expedient  so  to  do,  so  as 
to  prevent  damage  or  injury  to  said  messuages,  cottages, 
buildings,  and  closes  of  Plainti£^  by  the  sea,  or  the 
waves,  or  waters  thereof  to  wit,  at,  &c.  Yet  Defendants, 
well  knowing  the  premises,  and  not  regarding  the  said 
letters  patent,  or  their  duty  in  that  behalf,  but  con- 
triving and  wrongfully  and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  the  Plainti£P,  and  to  deprive  him 
of  the  use  and  benefit  of  his  several  messuages,  cottages, 
buildings,  and  closes  first  above  mentioned,  and  also  to 
injure,  prejudice,  and  aggrieve  him.  Plaintiff,  in  his 
reversionary  interest  of  and  in  said  messuages,  cottages, 
buildings,  and  closes  secondly  above  mentioned,  so 
being  in  the  possession  and  occupation  of  the  said 
persons  as  tenants  thereof  to  him  the  Plaintiff  as  afore- 
said, and  in  which  he,  Plaintiff,  was  so  interested  as 
aforesaid,  theretofore,  to  wit,  on  the  1st  January  1821, 
and  from  thence  for  a  long  space  of  time,  to  wit,  con- 
tinually, until  the  commencement  of  this  suit,  to  wit,  at, 
&c.,  wrongfully  and  unjustly  suffered  and  permitted  the 
said  buildings,  banks,  sea  shores,  and  mounds,  to  be 
and  continue,  and  the  same  during  all  the  time  afore- 
said were  ruinous,  prostrate,  fallen  down,  washed  down, 
out  of  repair,  and  in  great  decay,  for  want  of  due^ 
VoImV.  H  needful. 
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1828*       needfiil,  proper,  and  necessary  repairing,  maintaining, 

HK^rr       ^^'^  supporting  the  same,  to  wit,  at,  &c.,  by  means  of 

V.  wbfch  said  several  premises  the  sea,  and  the  waves,  and 

Tbe  Mayor  of  ^n^ters  thereof,   afterwards,   to  wit,   on   the  same   1st 

January  1821,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  commencement  of  this  suit,  to 
wit,  at,  &C.,  ran  and  flowed  with  great  force  and  violence 
in,  up<m,  under,  over,  and  against  said  several  mes- 
suages, cottages,  buildings^  and  closes  of  Plaintiff^  and 
in  which  he  was  so  interested  as  aforesaid,  and  thereby 
then  and  there  greatly  inundated,  damaged,  injured, 
undermined,  washed  down,  beat  down,  prostrated, 
levelled,  and  destroyed  the  said  several  messuages,  cot- 
tages, and  buildings,  and  the  materials  of  the  same 
messuages,  cottages,  and  buildii^,  together  with  divers, 
to  wit,  ten  thousand  carts  load  of  the  earth  and  soil ;  and 
divers,  to  wit,  five  acres  of  the  said  several  closes  were 
washed  and  carried  away,  to  wit,  at,  &c.  By  means  of 
which  said  several  premises.  Plaintiff  not  only  lost  and 
was  deprived  of  the  use^  benefit,  and  enjoyment  of  his 
said  messuages,  cottages,  buildings,  and  closes  in  that 
count  first  above  mentioned,  but  was  also  thereby  then 
and  there  greatly  injured,  prejudiced,  and  aggrieved  in 
his  reversionary  estate  and  interest  of  and  in  said  several 
messuages,  cottages,  buildings,  and  closes  in  that  count 
secondly  above  mentioned,  so  being  in  the  possession 
and  occupation  of  said  persons  as  tenants  thereof  to 
Plaintiff  as  aforesaid,  and  in  which  Plaintiff  was  so  in- 
terested as  aforesaid ;  and  Plaintiff  had  been  and  was, 
by  means  of  the  premises  aforesaid,  otherwise  greatly 
injured  and  damnified,  to  wit,  at,  &c« 

The  second  count  stated,  —  that  Charles  the  Firsts  bt^ 
kis  letters  patent  J  "  (^ter  reciting  as  therein  is  recited^  and 
after,  among  other  things,  giving  and  granting  to  the 
mayor  and  burgesses  of  the  said  borough  certain  pri- 
vileges and  advantages,  did  direct  that  the  said  mayor 
and  burgesses  and  their  successors  should  from  time  to 

time 
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time  for  ever,  when  it  was  necessary  or  expedient,  r^iair        1S9B. 

at  their  own  costs,  all  the  buildings,  banks,  sea  shores^ 

and  other  mounds  to  the  borough  belonging  or  appertainr 

ing,  or  situate  between  the  borough  and  the  sea;  which  7^  lulipfor^ 

said  last-mentioned  letters  patent,  the  said  Defendants*       ^^^^^^ 

0 

afterwards,  to  wit,  on,  &c«  at,  &c.  duly  accepted :  that 
the  Plaintiff  before  and  at  the  time  of  the  committing  of 
the  grievances  by  the  Defendants,  as  thenanafter  men* 
tioned,  was  lawfully  possessed  of  divers,  to  wit,  five 
other  messuages,  &c  and  divers,  to  wit,  five  other  me^ 
suages,  &c«  were  in  the  possession  of  tenants  to  thm 
Plaintiff,  the  reversion  thereof  being  in  the  Plaintiff  aU 
which  messuages,  &c  were  abutting  on  or  near  the  sea 
shore,''  —  and  then  proceeded  nearly  verbatim  as  in  the 
first  count. 

The  remaining  counts,  on  which  a  verdict  was  takeu 
for  the  Defendants,  alleged  the  liability  to  repair  as 
accruing  ratione  tenura, 

Mereuoetker  Seijt.  moved  for  a  rule  calling  on  the 
Plaintiff  to  shew  cause  why  the  judgment  should  not 
be  arrested  on  the  two  first  counts,  chiefly  on  the 
ground  that  the  Defendants'  obligation  to  repair  the 
sea  walls  being  imposed  by  the  letters  patent  of  Charlet 
the  First,  the  crown  alone  could  take  advantage  of  a 
breach  of  the  conditions  of  that  instrument.  That  the 
Plaintifi^  a  mere  stranger  to  the  deed,  could  claim  no 
right  under  it  That,  although  an  individual  might 
sue  a  public  officer  for  the  neglect  of  a  duty  the  per** 
formance  of  which  the  individual  might  claim  of  com:* 
mon  right  without  any  grant,  yet  that  where  a  person 
could  never  have  obtained  a  given  benefit,  except  as 
resulting  incidentally  from  a  contract  between  the  crown 
and  its  grantee,  the  loss  of  that  benefit  was  not  a  wrong 
for  which  he  could  claim  any  redress  by  action. 

A  rule  msi  having  been  granted, 

H  2  Wilde 
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1828.  Wilde  Serjt  shewed  cause.     The  Defendants,  by  the 

^  „  '  acceptance  of  the  grant  from  the  crown,  upon  condition 

^,  of  keeping  up  the  sea  walls,   and  also  as  owners  and 

The  Mayor  of  occupiers  of  the  soil,  as  alleged  in  the  first  count  of 
^^^^^  the  declaration,  are  liable,  ratione  tenura^  to  repair 
those  walls;  and  any  individual  who  suffers  by  their 
neglect  is  entitled  to  sue  them  for  damages.  Where  a 
party  is  liable  to  repairs  in  respect  of  the  ownership  of 
property,  the  source  from  which  the  property  is  derived 
is  immaterial :  for  instance,  the  liability  may  accrue  under 
an  act  of  parliament,  as  well  as  by  prescription :  Rex  v. 
Kerris(m.{a)  In  Russell  v.  The  Men  of  Devon  (b)  an  action 
was  brought  against  the  inhabitants  of  a  countjr  for  an 
injury  sustained  by  an  individual  in  consequence  of  a 
bridge  being  out  of  repair,  and  the  Court  decided 
against  the  Plaintiff  solely  on  the  ground  that  the  in- 
habitants of  the  county  were  not  a  corporation*  In  the 
case  of  Popham  v.  The  Prior  of  Breamore  (c),  one  of 
the  judges  said :  ^^  If  he  do  not  scour  the  foss,  tres- 
pass lies*''  So  in  Steinson  v.  Heath  (d)  ^*  an  action 
lies  for  not  repairing  a  bridge  by  which  I  am  to 
pass.''  '  1  RoU.  Abr.  104.  pU  1,  2,  which  refers  to 
ll£Z'.4«  82,  83.  And  it  is  immaterial  whether  the 
party  bound  to  repair  be  an  individual  or  a  corporation. 
So,  an  action  lies  against  the  owner  of  a  town  mill  for 
not  grinding;  against  the  owner  of  a  ferry  for  not 
keeping  his  boat  in  repair  {Com.  Dig.f  Action  on  the 
case  for  negjLigence^  A.  3.) ;  and  in  some  instances  against 
the  parson  of  a  parish  for  not  keeping  a  bull.  Yielding 
Y.  Fay.  (e)  From  these  decisions  it  appears,  that  where 
a  party  is  liable  to  the  performance  of  a  public  duty,  an 
injury  sustained  by  a  n^lect  of  that  duty  may  be  the 
subject  of  an  action  at  the  suit  of  an  individual.  Com. 
Dig*  ubi  supra.      The  repair    of  these    walls    was   a 


(a)  sM.^S.  5%6.  U)  3  Lev.  400. 

(b)%T.R.66^.  (e)  Cro.Eliz.s69. 

(c)  II A  4*  Z%,Z$. 
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public  duty  cast  on  the  Defendants  by  the  acceptance  of       1829. 

letters  patent  from  the  crown,  and  by  the  possession  of      „  ' 

the  property  of  the  borough.     It  is  contended,  indeed,  «. 

that  the  Plaintiff  is  a  stranger  to  the  grant  from  the  The  Mafor  of 

crown,  and  cannot,  therefore,  take  advantage  of  any  of 

the  covenants  or  conditions  attached  to  it     But  a  grant 

from  the  crown  is  to  be  considered  largely,  and  with  a 

view  to  the  advantage  of  the  public,  for  whose  benefit 

reservations  may  be  made,  even  in  grants  by  indivi* 

duals.    UH.7.fol.l2.pLS.  12  H.l.fol.  IS.    And  in 

CdUis^  118.  it  is  laid  down,  that  ''a  man  may  be  bound 

by  his  covenant  to  repair  a  wall,  bank,  sewer,  or  other 

such  like  matter;  and  he  may  bind  himself  and  his 

heirs  to  do  the  same:  but  yet  this  covenant  will  not 

bind  his  heirs  after  his  death,  unless  there  be  left  assets 

in  fee  simple,  to  descend  to  the  said  heir  from  the  siud 

ancestor  which  made  the  covenant.''     ^^  But  if  land  be 

charged  therewithal  by  tenure  or  otherwise^  as  a  charge 

imposed  upon  land  by  prescription,  then  the  said  lands 

are   therewithal  chargeable  in  cujuscunque  manus  deoe^ 

nerint ;  quod  notaJ*     These  grantees,  therefore,  took  the 

property   subject  to  the  burthen  of  repairs.     In  The 

Mayor  of  Lynn  v.  Turner  {a)  a  corporation  was  sued 

for  not  repairing  a  creek  of  the  sea;  they  were  charged, 

indeed,  by  prescription  ;  but  Lord  Mansfield  said,  ^'  It 

might  be  the  very  condition  and  term  of  their  creation 

or  charter,"   and  the  judgment  for  the   Plaintiff  was 

affirmed.     But  the  principle  on  which  individuals  are 

permitted  to  sue  for  a  neglect  of  public  services  under 

a  prescription,  is,  that  the  services  were  reserved  on  due 

consideration  by  the  grantor  of  the  property  in  respect 

of  which  they  are  to  be  performed ;  and  any  act  which 

occasions  an  inconvenience  in  the  exercise  of  a  public 

right,  may  be  the  ground  of  such  an  action.     Greasfy  v. 

Codling,  {b)     The  corporation  would  not  lose  their  claim 

H  S  to 
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1898.       to  toils,  even  by  a  neglect  of  the  duties  they  have  under- 

^  '^^  taken;   Peter  v.  Kendal  {a);  and  they  cannot  be  per- 

^^  mitted  to  enjoy  the  advantage  of  the  grant,  and  reject 

Itlie  Mayor"  of  the  btrrthenr     It  may  be  said,  they  may  be  proceeded 

^^^^^       against  by  mandamus:   a  mandamus,  however,  would 

iKj/t  restore  the  Plaintiff's  house,  or  redress  the  injury 

be  has  sustained. 

But,  independently  of  the  grant  from  the  crown,  the 
Defendants,  as  owners  of  the  frontage,  whether  in  pos- 
session or  not,  Payne  v.  Rogers  (6),  are  liable  to  repair 
these  walls  ratione  tenura.  Callis  says  (115),  ^^  Front- 
1^  is  where  the  ground  of  any  man  do  join  with  the 
brow  or  front  thereof  to  the  sea,  or  to  great  and  royal 
streams;  and  it  seems  that  the  frontages  are  bound  to 
the  repairs."  ChamUy  v.  Winstanley  {c)  and  Perreau  v. 
Bevan  (d)j  are  authorities  to  shew  that  against  the  De- 
fendants, even  as  owners,  the  breach  of  duty  is  suffi- 
ciently alleged. 

Taddy  and  Meretoether  Serjts.  in  support  of  the  rule. 
There  is  nothing  in  the  two  first  counts  of  the  de- 
ckration  to  charge  the  Defendants  ratione  tenwrce. 
It  does  not  so  much  as  appear  that  they  were  in 
possession  of  the  walls  in  question,  but  merely  that 
certain  shores,  mounds,  &c.  were  within  the  bo- 
rough. Nor  does  the  record  contain  anything  to  shew 
that  the  Defendants  were  liable  to  the  discharge  of  a 
public  duty,  or  that  they  might  have  been  indicted  for 
neglect  of  it  The  charge,  such  as  it  is  alleged,  arises 
within  time  of  legal  memory,  on  letters  patent  in  the 
reign  of  Charles  the  First;  but  no  decision  can  be 
found  in  which  a  corporation  has  been  charged  other- 
wise than  by  prescription  or  ratione  tenurce.  It  is  not 
sufficient  to  shew  that  grounds  exist  which  would  have 
borne  out  an  allegation  of  prescription ;  it  must  actually 

(a)  6B.i£fC.  703-  (^ )  5  ^ash  a66. 

(b)  %  H.  Bl.  349'  (^)  SB.^C.  a84. 

be 
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be  alleged  that  the  thing  required,  if  not  of  common        18i6« 
rifiht.    has  been   done   immemorially*     Bejp  v.  Grreat        .  -      ' 
BroughUm  {u\  Bex  v.  Sheffield  {Jb\  Star  v.  Bookesby.  (c)  ^^ 

In  The  Mayor  of  Lynn  v*  Turner  it  was  expressly  The  Mifov  flf 
alleged  that  the  corporation  had  been  used  immemorially  ^^^''^ 
to  repair.  So  in  Bex  v.  Mayor  of  Stratford,  (d)  The 
cases  of  the  ferry,  of  the  parson's  bull,  and  of  the  town 
miU,  are  all  prescriptions;  and  in  Bex  ▼•  Kerrison{e)  the 
Court  resisted  an  attempt  to  charge  a  party  by  reason 
of  his  being  owner  and  proprietor,  instead  of  /charging 
him  ratione  tenttra:  so  that  the  Defendants  are  not 
chargeable,  even  though  it  should  appear  on  the  first 
count  that  they  are  owners  of  the  borough.  It  is  argued 
that  the  crown  has  made  this  grant  on  condition  of 
certain  services.  But  there  is  no  difference  between  a 
grant  from  the  crown  and  a  grant  from  a  subject;  and 
a  stranger  cannot  avail  himself  of  the  reservations  in  the 
grant,  l^or  were  the  services  reserved  a  public  duty. 
If  they  were  the  condition  of  the  grant,  it  was  a  con- 
dition which  the  crown  as  grantor  might  remit,  as  it 
did  actually  remit  the  payment  of  the  twenty-seven 
marks.  But  the  test  of  a  public  duty  is,  that  the  crown 
cannot  remit  it;  and  the  punishment  for  neglect  to 
render  services  reserved  under  the  grant  of  a  franchise, 
is  loss  of  the  franchise.  2  Inst.  219.  c.  31.  Lord  Coke^ 
there,  says  nothing  of  indictment  as  one  of  the  puuish- 
ments.  In  Bex  v.  The  Earl  of  Exeter  {/)  the  De- 
fendant, who  was  indicted  for  not  repairing  a  gaol, 
was  charged  by  immemorial  usage,  and  not  under  the 
reservations  in  a  gi'ant.  In  Greasly  v.  Codling  the  action 
was  brought  for  a  nuisance  in  stopping  a  road,  and  not 
for  a  mere  omission.  The  defendant  had  been  guilty  of 
a  misfeasance,  by  which  the  plaintiff  had  been  put  to 
trouble  and  expense,  and  that  had  before  been  held  a 


a)  5  Burr.  ayoa.  {d\   14  Easty  348. 

H  4  sufficient 
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1828.       sufficient  ground  of  action  in  Bx)se  v*  Miles,  (a)     The 

^  ■*v'  "^     passage  in  Callis  (115)  can  scarcely  be  deemed  authority^ 

for  the  writer  adds,  ^^  And  he  whose  grounds  are  next 

Tbe  Mayor  of'  adjoining  to  a  highway,  is  bound  to  repair  the  same:'' 

Lticb.-       h  proposition  which  clearly  is  not  law. 

Then,  the  duty  or  service  required  is  laid  too  largely. 
It  is  not  alleged  that  the  houses  which  have  suffered  by 
the  sea  were  standing  at  the  time  of  the  grant;  and  it 
cannot  be  contended  that  under  that  grant  the  De- 
fendants are  bound  to  protect  modem  erections* 

The  liability  to  repair  the  walls,  also,  is  laid  without 

qualification ;  and  if  judgment  should  be  given  for  the 

Plaintiff  on  this  declaration,  the  Defendants  would  be 

liable  not  only  to  common  repairs,  but  to  make  good 

devastations  occasioned  by  extraordinary  tempests;  a 

duty  which  does  not  fall  within  any  liability  to  repair : 

KngUjfs  case.  (6)     It  ought  to  have  been  alleged,  too, 

(hat  the  Defendants  had  sufficient  funds  to  enable  them 

to  carry  on  the  repairs,  since  that  service  is  stated  in 

the  declaration  to  be  the  condition  of  receiving  the  tolls. 

There  is  nothing,  however,  in  the  language  of  the  grant 

to  constitute  such  a  condition,  for  a  condition  cannot 

be  created  without  words  of  condition  or  their  equivalent. 

1  BxXU  Abr.  Condition^  p.  4?07. 1.  SO. 

Cur.  adv.  vuU. 

Best  C.  J.  It  appears  by  the  first  count  of  the  de- 
claration in  this  case,  that  the  Defendants  are  the 
grantees  of  the  borough  of  Lymej  and  of  the  market, 
and  of  certain  tolls  and  dues  arising  from  the  possession 
of  a  pier  or  cob ;  and  it  appears  by  a  public  act  of 
parliament  relating  to  the  borough  of  Lyme^  that  these 
tolls  and  dues  the  corporation  of  Lyme  have  had  from 
all  time,  at  least  as  far  as  legal  memory  can  go ;  but 
a  verdict  has  been  found  for  the  Defendants  on  all 
the  counts  which  charge  them  as  being  liable  to  repair 

ifl)  4M9isfS.  loi.  (^)  10  Rgp*  139* 

T^ticfrte 
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ratione  tenurce ;  and  a  verdict  has  been  found  for  the        1828. 
Plaintiff  only  upon  two  counts,  one  of  which  charges  that        "   -  -'' 
these  lolls  (which  it  appears  from  the  declaration  were  in  9. 

the  crown  before  the  granting  of  the  last  charter,  and  The  Mayor  of 
had  been  granted  before  to  the  town  of  Lyme  on  different       ^^***» 
terms,)  were  in  the  time  of  Charles  the  First  granted 
to  the  town  of  JLyme^  together  with  the  borough,  the 
right  of  digging  stones  upon  the  shore,  and  certain 
other  rights  which  it  is  unnecessary  to  enumerate ;  and 
then  comes   that   on  which   this   question  arises,  and 
which  is  the  condition  on  which  the  grant  was  made . 
'^  That  the  corporation  of  Lyme  and  their  successors, 
all  and  singular  the  buildings,  banks,  sea-shores,  and  dl 
other  mounds  and  ditches  within  the  aforesaid  borough 
o{  Lymej  or  to  the  aforesaid  borough  in  anywise  belong- 
ing or  appertaining,  or  situate  between  the  same  borough 
and  the  sea,  and  also  the  said  building  then  called  the 
pier,  quay,  or  the  cob,  at  their  own  costs  and  expences, 
thenceforth  from  time  to  time  for  ever  should  well  and 
sufficiently  repair,  maintain,,  and  support  as  often  as  it 
should  be  necessary  or  expedient :"  then  it  is  stated  ^'  that 
before   the   committing  of  the  grievances  in  question, 
divers  messuages   and    cottages,    and    buildings,    and 
divers  closes  of  land,  with  the  appurtenances,  in  the 
borough  aforesaid,   were  in  the  possession  and  occu- 
pation of  divers  persons,  as  tenants  thereof  respectively 
to  the  Plaintiff,  the   reversion  thereof  then   and  still 
belonging  to  the  Plaintiff;  all  which  said  several  mes- 
suages, cottages,  buildings,  and  closes  of  land,  with  the 
appurtenances,  before  and  at  the  times  of  the  commit- 
ting of  the  several  grievances  by  the  said  Defendants, 
were  abutting  on  or   near  the    sea-shore   there:    that 
before  and  at  the  time  of  sealing  of  the  said  letters 
patent,  and  acceptance  thereof  as  aforesaid  by  the  said 
mayor  and  burgesses,  and  also  at  the  time  of  the  com- 
mitting the  several  grievances," — so  that  this  allega- 
tion, relates  not  only  as  it  was  supposed  at  the  bar, 

to 
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1828.  to  the  time  of  committing  the  grievances,  but  to  the 
-  '  time  of  granting  the  letters  patent,  —  "as  well  divers 
^,  buildings,  banks,  sea-shores,  and  mounds  had  been  and 

The  Mayor  of  were  respectively  standing  and  being  within  the  borough 
of  Lyme  Regis  aforesaid,  and  were  belonging  and  ap« 
pertaining  to  the  said  borough,  and  divers  other  build- 
ings, &c.  situate  and  being  between  the  said  borough 
and  the  sea-shore,  then  and  there  constituted  and  formed, 
and  were  a  protection  and  safeguard,''  that  is,  at  the 
time  of  the  letters  patent,  "  and  still  of  right  ought  to 
form  and  be  a  protection  and  safeguard  to  the  messuages, 
cottages,  buildings,  and  closes  of  land,  with  the  appur- 
tenances, and  then  and  there  to  have  hindered  and  pre- 
vented, and  still  of  right  ought  to  hinder  and  prevent 
the  sea,  and  the  waves  and  waters  thereof,  from  running 
or  flowing  in,  upon,  against,  or  over  the  said  several 
messuages,  cottages,  buildings,  and  closes  of  land  afore- 
said ;  all  which  buildings,  banks,  sea-shores,  and  mounds 
the  said  Defendants  at  the  times  of  the  committing  the 
grievance  were,  under  and  by  virtue  and  in  pursuance 
of  the  letters  patent,  and  the  acceptance  thereof,  liable, 
and  at  their  own  proper  costs  and  charges,  sufficiently 
to  repair."  Then  the  first  couut  goes  on  to  state  that, 
in  breach  of  this  duty,  they  permitted  these  sea-banks, 
sea-walls,  mounds,  &c.  to  be  prostrate,  ruinous,  and 
decayed,  so  that  the  sea  cam6  in  and  overran  the 
ground,  and  overran  the  cottages  which  were  standing 
on  the  ground,  and  did  the  mischief  which  is  the  subject 
of  complaint. 

Now  it  has  been  insisted,  in  the  first  place,  that  the 
Plaintiff  claims  a  degree  of  protection  which  the  charter 
does  not  give  him.  I  think  there  is  no  foundation  for 
that  argument ;  for  the  charter  was  given  expressly  for 
the  purpose  of  protecting  the  land,  and  the  walls  which 
-  the  corporation  were  to  keep  up  for  that  purpose,  have 
been  suffered  to  become  in  such  a  state  of  ruin,  that 
they  are  incapable  of  protecting  the  land,  and  con- 

seqfuently 
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sequently  the  houses  put  on  the  land  have  suffered:  the        1828. 

Plaintiff  therefore,  does  not  make  a  larirer  claim  for     ^^— *v~^ 

Henlt 
protection  than   he  is   warranted  to   make  under  the  ^, 

grant,  provided  he  is  entitled  to  any  protection  under  The  Bfayor  of 

that  grant.  ^^**'* 

It  is  next  insisted,  the  crown  probably  might  have  a 
right  to  complain,  but  that  an  individual  cannot  main- 
tain an  action  for  any  injury  he  has  sustained  from  the 
corporation  of  Lyme  not  having  fulfilled  the  trusts  which 
the  crown  reposed  in  them  at  the  time  of  the  granting 
this  borough ;  or,  rather,  not  having  executed  the  duty 
which  was  the  consideration  of  the  grant. 

Now  I  take  it  to  be  perfectly  clear,  that  if  a  public 
officer  abuses  his  office,  either  by  an  act  of  omission 
or  commission,  and  the  consequence  of  that,  is  an  injury 
to  an  individual,  an  action  may  be  maintained  against 
such  public  officer.  The  instances  of  this  are  so  nu^ 
merous,  that  it  would  be  a  waste  of  time  to  refer  to  them. 

Then,  what  constitutes  a  public  officer?  In  my  opinion, 
every  one  who  is  appointed  to  discharge  a  public  duty, 
and  receives  a  compensation  in  whatever  shape,  whether 
from  the  crown  or  otherwise,  is  constituted  a  public 
officer. 

Bishops,  certainly,  are  paid  by  the  crown,  not  in 
money,  but  by  estates  which  have  been  granted  to  them ; 
and  in  consequence  of  the  grant  of  such  estates  certain 
duties  have  been  imposed  on  the  bishops ;  such,  for  in- 
stance, as  holding  ecclesiastical  courts.  Does  any  man 
doubt,  if  a  bishop,  by  neglect  to  hold  an  ecclesiastical 
court,  prevents  an  individual  from  obtaining  probate  of 
a  will,  by  which  he  sustains  an  injury,  an  action  might 
be  maintained  against  such  bishop  for  the  consequence 
of  that  neglect?  Clergymen  are  public  servants  to  a 
certain  extent,  although  undoubtedly  they  are  not  paid 
by  the  public.  The  emoluments  which  they  receive 
have  not  been  derived  from  the  public;  they  have  been 
derived  from  the  owners  of  particular  lands,  who  have 

endowed 
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1828.        endowed  them  with  the  glebe  or  tithes  which  they  pos- 

\j^^       sess;  yet  they  have  duties   cast  on  them  as  the  con- 

V.  sequence  of  the  tenure  of  those  lands  and  tithes,  such  as, 

The  Mayor  of  fQj.  instance,  to  administer  the  sacrament;  and  it  has  been 

decided,  that  if  a  clergyman  refuse  to  administer  the 
sacrament  to  a  man  who  is  thereby  prejudiced  in  his 
civil  rights,  an  action  is  maintainable  against  the  clergy- 
man. So  if  a  clergyman  were  to  neglect  to  register  a 
person  brought  to  be  baptized,  and  in  consequence  of 
that,  such  person  should  lose  an  estate,  does  any  man 
doubt  an  action  could  be  maintained  against  him?  If 
the  Bank  of  Englandy  refuse  to  transfer  stock,  an  action 
may  be  maintained  against  them. 

Lords  of  manors  hold  courts,  which  courts  they  are 
obliged  to  hold,  as  one  of  the  considerations  on  which 
the  lands  have  been  granted  to  them.  If  a  lord  of 
the  manor  were  to  refuse  or  neglect  to  hold  a  court,  by 
which  a  copyholder  should  be  prevented  from  having 
admission  to  his  copyhold,  does  any  man  doubt  an  action 
could  be  maintained  against  such  lord  ? 

It  seems  to  me  that  all  these  cases  establish  the  prin- 
ciple, that  if  a  man  takes  a  reward,  —  whatever  be  the 
nature  of  that  reward,  whether  it  be  in  money  from  the 
crown,  whether  it  be  in  land  from  the  crown,  whether 
it  be  in  lands  or  money  from  any  individual,  —  for  the  dis- 
charge of  a  public  duty,  that  instant  he  becomes  a  public 
officer;  and  if  by  any  act  of  negligence  or  any  act  of 
abuse  in  his  office,  any  individual  sustains  an  injuiy, 
that  individual  is  entitled  to  redress  in  a  civil  action. 
If  that  be  so,  then  it  is  quite  clear  that  the  Plaintiff  in 
this  case  is  entitled  to  maintain  this  action.  The  Plaintiff 
may  say  to  the  corporation,  "  you  have  a  compensation 
from  the  crown  for  discharging  the  duty  which  you  have 
neglected  to  discharge;  and  in  consequence  of  that 
neglect  I  have  sustained  an  injury;  I  am,  therefore, 
entitled  to  have  a  compensation  from  you." 

But  it  has  been  argued,  that  this  only  applies  to  acts, 

and 
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and  not  to  mere  omission.  That  argument  cannot  be  1828* 
sustained,  because  in  the  case  which  has  been  referred  to 
from  Cowper^  the  thing  complained  of  was  a  mere  omis- 
sion or  negligence.  I  should  say,  therefore,  that  whether  The  Mayor  of 
the  King  ever  was  bound  to  keep  up  these  sea  walls 
or  not,  the  King  having  thought  proper  to  make  the 
grant  for  the  benefit  of  the  public  (for  it  cannot  be 
supposed  that  the  King  made  this  grant,  that  the  good 
men  of  Lyme  should  expend  the  dues  so  granted  either 
for  their  individual  advantage  or  in  feasting),  the  in- 
stant they  accepted  it  for  the  benefit  of  the  public,  they 
took  on  themselves  the  responsibility  of  discharging 
those  duties  to  the  public,  which  it  is  expressly  declared 
they  were  to  discharge  at  the  time  they  accepted  the 
borough ;  and  having  neglected  them,  they  have  become 
responsible.  That  would  be  my  opinion,  even  if  I 
should  be  satisfied  that  the  King  never  was  bound  to 
repair  these  walls ;  but  I  am  convinced  that  the  King 
was  bound  at  one  time  to  repair  these  walls,  and  that 
the  King  has  shifted  the  liability  which  belonged  to  him 
upon  those  to  whom  he  has  granted  the  estate. 

Now  if  the  King  was  bound  to  repair  the  walls,  and 
has  granted  an  estate  to  a  person  on  condition  that  he 
shall  do  it,  no  man  can  doubt  that  this  is  a  binding  and 
valid  condition.  A  man  who  is  bound  to  do  certain  acts 
by  reason  of  the  tenure  of  certain  property,  if  he  grants 
that  property,  or  any  part  of  it,  may  make  it  a  condition 
of  his  grant  or  his  lease  that  the  grantee  or  lessee  shall 
do  that  which  he  was  bound  to  do. 

I  do  not  mean  to  state  that  the  King,  by  his  general 
prerogative,  was  bound  out  of  any  funds  which  belong 
to  him  to  repair  the  sea  wall.  He  never  was  so  bound. 
The  King  by  his  prerogative,  as  will  be  found  in  every 
book  on  the  prerogative  of  the  crown,  is  bound  to  take 
care  to  guard  and  to  protect  the  shores  and  lands  ad- 
joining the  sea  from  being  overflowed  by  the  sea;  he  is 
to  discharge  that  duty  as  it  was  discharged  before  the 

statute 
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1828.        statute  of  Henry  the  Eighth,   by  issuing  commissions 

„  '  and  making  ordinances,  which  we  find  he  certainly  was 

^.  in  the  habit  of  making  before  the  statute  of  Henry  the 

The  Mayor  of  Eighth,  calling  on  persons  who  had  lands  near  the  sea 

to  do  their  duty  in  protecting  their  own  lands,  and  the 
lands  of  others,  from  the  incursions  of  the  sea.  But  it 
appears  here  that  the  King  was  the  owner  of  the  lands 
of  the  to\^Ti  of  Lyme ;  for  it  appears  on  this  record,  that 
the  King  granted  the  borough  of  Lyme :  then,  although 
the  King  might  not  have  all  the  demesne  lands  in  the 
town  of  Lyme  at  the  time  of  the  grant,  yet  there  is 
ground  to  presume  that  the  King,  at  some  time,  was  the 
owner  of  all  the  land  in  tlie  town  of  Ly^ne  ;  for  the  Court 
of  King's  Bench  held,  in  the  case  of  Lord  PeUiam  v. 
Picker sgill{a\  if  you  shew  that  a  party  is  lord  of  a  manor, 
you  may  upon  that  raise  the  presumption  that  at  some  time 
or  other  he,  or  his  ancestors,  were  in  possession  of  all  the 
demesnes  of  the  manor,  because  the  legal  history  of  this 
country  shews  that  originally  all  the  land  belonged  to 
the  lord  of  the  manor,  and  was  granted  out  to  the 
tenants  on  different  conditions  and  on  different  services. 
Proving,  therefore,  that  a  man  is  lord  of  the  manor  is 
sufficient  to  raise  the  presumption  that  in  ancient  times 
be  was  the  owner  of  all  the  lands  within  the  manor.  If 
that  be  the  case,  if  the  King  was  lord  of  the  manor,  if 
the  King  could  grant  the  borough,  if  the  King  could 
grant  the  sea  shore,  that  is  ground  qu  which  we  will  pre- 
sume, without  its  being  stated  on  the  record,  because  it 
is  a  legal  presumption,  that  the  King  was  at  one  time  the 
owner  of  all  the  lands  within  the  town  of  Lyme.  If  he 
was  owner  of  all  the  lands  within  the  town  of  Lyme^  was 
it  not  his  duty  at  that  time  to  repair  the  sea  banks  ? 
We  find  from  Callis  that  it  was  the  duty  of  the  King  at 
common  law  to  protect  the  shores  from  the  incursions 
of  the  water ;  but  that  it  became  necessary,  in  conse- 
quence of  the  sea  gaining  on  particular  parts  of  the 

{a)  I  T.  R.  660. 

shore, 
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shore,  to  have  higher  mounds  and  higher  banks  than        1828. 
particular  individuals  were  bound  to  put;  and,  there-  ~-^^ 

fore,  it  was  necessary  to  raise  such  mounds  and  banks  ^^ 

by  taxation  of  other  parts  of  the  public  who  derived  The  Mayor  of 
benefit  from  those  walls :  but  who  in  the  first  instance  I-yme. 
were  bound  to  repair  ?  who  were  bound  to  keep  up  the 
sea  banks  ?  The  owners  of  the  banks.  And  who  were 
bound  to  keep  up  the  sea  walls  ?  Those  who  had  been 
in  the  habit  of  keeping  up  and  repairing  them.  Ac- 
cording to  Callis  (a)  ^^  Frontage  is,  when  the  ground  of 
any  man  do  join  widi  the  brow  or  front  thereof  to  the 
sea,  or  to  great  or  royal  streams ;  and  in  cases  of  the 
sea  or  royal  rivers,  property  of  the  banks  and  grounds 
adjoining  are  and  belong  to  the  subject  when  lands  do 
butt  and  bound  thereon;  but  the  soil  of  the  sea  and 
royal  rivers  do  appertain  to  the  King,  as  formerly  in 
my  tractate  on  rivers  may  appear.  But  in  cases  of 
petty  and  mean  rivers,  the  soil  of  them,  as  well  as  the 
banks  thereon,  do  appertain  to  them  whose  grounds 
adjoin  thereto ;  so  that  frontage  and  ownership  in  base 
inferior  rivers  do  not  difier ;  but  in  great  streams  and  the 
sea  they  do  vary  as  aforesaid :  and  it  seems  that  the  front- 
ages are  bound  to  tlie  repairs,  and  that  he  whose  grounds 
are  next  adjoining  to  a  highway,  is  bound  to  repair  the 
same."  It  was  objected  that  that  was  stated  too  largely; 
and,  certainly,  if  it  be  taken  that  the  owner  of  the  lands 
adjoining  every  highway  is  bound  to  repair  the  highway, 
it  is  too  large :  but,  I  apprehend,  the  writer  means,  that 
where  a  man  has  enclosed  on  the  highway,  he  is  bound 
to  repair.  Then  he  adds :  "  The  ownership  of  a  bank, 
wall,  or  other  defence  is  a  sufficient  warrant  to  impose 
the  charge  of  repairs  thereof  upon  him,  without  being 
tied  thereto  by  prescription." 

If  that  be  so,  how  stands  this  case?  The  King 
grants  this  bank  or  wall ;  must  he  not  have  been  the 
owner  ?    If  he  was  not,  he  could  not  make  the  grant. 

(a)  P.  XI5. 

Then, 
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1828.  Then,  if  he  was  the  owner  of  banks  or  walls,  we 
have  it  here,  on  the  authority  of  Callis^  that  he,  as  the 
owner  of  them,  was  bound  to  repair.  If,  as  the  owner 
ThcMayor  of  of  the  banks  or  walls,  he  was  bound  to  repair,  without 

any  prescription,  when  he  made  the  grant,  could  he 
not  cast  the  obligation  on  another?  It  seems  to  me 
it  is  perfectly  clear,  from  what  is  stated  on  the  record, 
that  the  King  was  bound,  as  owner  of  the  town  of 
Lyme  Regisj  which,  probably,  was  so  called  from  the 
property  of  the  town  being  in  him,  and  as  the  owner  of 
these  very  banks  and  walls,  to  repair  these  banks  and 
walls.  When  he  granted  to  the  corporation  oi  Lyme 
the  profit  and  advantage  of  the  tolb,  he  transferred  to 
them,  at  the  same  time,  the  liability  which  the  receipt 
of  that  profit  and  advantage  imposed  on  him. 

I  am,  therefore,  of  opinion,  that  it  sufficiently  appears 
on  this  record,  that  the  Defendants  were  bound  to  repair. 

But  it  has  been  said  it  does  not  appear  that  they 
have  any  funds  wherewith  to  do  it.  As  long  as  they 
hold  this  estate,  whether  the  estate  produces  funds  or 
not,  they  are  bound  to  repair.  When  they  do  not  like  to 
undertake  the  repair,  let  them  desire  the  King  to  take 
back  the  estate.  The  moment  they  accepted  the  estate, 
they  contracted  the  liability  to  repair;  and  that  liability 
to  repair  will  attach  itself  to  them  as  long  as  they  con- 
tinue to  be  the  owners  of  the  estate. 

It  would  be  a  most  dangerous  thing  to  allow  a  cor- 
poration which  takes  lands  under  circumstances  in  which 
this  corporation  has  taken  lands,  to  say,  that  ^^  although 
we  have  taken  these  lands  cum  onere^  subject  to  these 
repairs,  we  have  not  funds  wherewith  to  repair,  and, 
therefore,  we  cannot  do  it."  In  such  a  case  the  Court 
would  have  to  go  into  an  enquiry  how  the  funds  had  been 
employed,  and  it  would  be  extremely  improper  to  im- 
pose the  necessity  of  such  an  enquiry  on  any  court  The 
learned  Judge  who  tried  the  cause  did  perfectly  right 
in  rejecting  evidence  to  such  a  point.    The  public  have 

nothing 
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nothing  to  do  with  that     The  Plaintiff  has  nothing  to        1828. 
do  with  that :  as  one  of  the  public,  all  he  has  to  enquire     '^-^v— ^ 
into  is,  who  are  liable  to  repair.    On  these  grounds,  I  am  ^, 

of  opinion  there  is  no  reason  for  arresting  the  judgment  The  Mayor  of 

I  had  omitted  to  mention  another  point  It  is  alleged 
that  the  Defendants  are  only  commonly  liable  to  repiur 
the  walls.  Undoubtedly  that  is  all  they  are  bound  to  do. 
In  a  case  which  I  tried  at  Gloucester^  an  issue  was  di* 
rected  by  the  Court  of  Chancery,  to  ascertain  whether 
the  owners  of  land,  who  were  bound  to  keep  certain  sea 
walls  in  repair,  were  answerable  for  a  particular  loss  that 
had  happened ;  and  I  was  directed  to  enquire  whether 
that  loss  had  happened  in  consequence  of  an  extra- 
ordinary high  flood  of  the  sea,  or  in  consequence  of 
those  mounds  not  being  kept  in  proper  repair.  The 
jury  found  that  the  mounds  were  kept  in  good  repair, 
and  that  the  accident  had  happened  from  such  a  high 
tide  as  never  had  occurred  before  in  the  memory  of 
man.  I  should  say,  if  in  this  case  it  had  appeared  this 
damage  had  not  happened  from  any  defect  of  the  wall, 
but  had  happened  from  an  extraordinary  high  flood, 
these  Defendants  would  not  have  been  bound  to  make 
good  the  repairs ;  but  it  was  decided  in  The  King  v.  Tke 
Commissioners  of  Serners  for  Essex  (a),  that  if  a  man  is 
bound  to  repair  certain  walls,  although  the  flood  be  very 
high,  yet  if  it  be  found  that  the  walls  were  out  of  repair, 
he  is  liable,  because  the  high  flood  would  probably  not 
have  occasioned  the  mischief  if  the  walls  had  been  in 
the  state  he  was  bound  to  keep  them.  In  the  present 
case,  if  there  was  a  high  flood,  or  an  extraordinary  high 
tide,  it  was  matter  of  defence.  But  it  is  distinctly  stated 
on  this  record  that  the  mischief  happened  from  these 
walls  being  suflered  to  be  prostrate,  ruinous,  and  in 
decay,  so  that  the  mischief  is  not  from  the  act  of  God, 
the  mischief  is  from  the  negligence  of  man,  and  from  the 
negligence  of  man  only. 

Vol.  V.  I  GA8SLEB 
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1828.  Gaselee  J.    It  has  been  argued,  that  the  obligation 

-   '  is  laid  too  largely  in  this  declaration ;  but  by  analogy  to 

XxENJL? 

^.  the  case  of  a  common  carrier,  this  is  stated  in  the  same 

The  Mayor  of  way ;  there,  you  state  the  liability  of  the  common  carrier 

to  carry  safely  and  securely,  and  you  do  not  except  the 
act  of  God  and  the  King's  enemies,  which  are  the  known 
exceptions ;  so  here  it  is  properly  stated  to  be  a  general 
obligation  to  repair :  if  by  the  act  of  God  an  extra- 
ordinary storm  comes,  that  is  a  defence,  and  it  is  not 
necessary  to  state  it  in  the  declaration. 

Rule  discharged. 

In  Michaelmas  term  an  application  was  made,  on  the 
part  of  the  Plainti£^  to  the  Chief  Justice  to  order  the 
verdict  to  be  entered  up  on  the  first  count  of  the  de- 
claration, to  which  the  foregoing  judgment  appears 
chiefly,  if  not  exclusively,  to  apply.  The  parties  were 
required  to  make  their  application  to  Mr.  Justice  Little' 
dalci  and  it  was  ^^  ordered  that  all  further  proceedings  in 
this  cause  be  suspended  until  this  Court  shall  otherwise 
order."  On  the  18th  of  December  Mr.  Justice  Littledalei 
after  hearing  both  sides,  declined  to  interfere,  on  the 
ground  that  the  verdict  had  been  taken  in  the  present 
form  before  the  cause  had  been  heard  to  its  conclusion, 
by  mutual  agreement,  and  that  he  could  not  alter  the 
terms  of  that  agreement  when  either  of  the  parties  to  it 
objected  to  such  alteration. 


June%o.      FuRNEss,   Assignee   of  Alexander  Cope  and 

Others,  Bankrupts,  v.  William  Cope, 

A  banker't        ^HIS  was  an  action  of  assumpsit  to  recover  money 
^^le  in  allied  to  have  been  paid  by  Alexander  Cope  to  the 

Mdence  to       Defendant  under  a  fraudulent  preference. 

•hew  that  a  i^  ^^.j^j.  ^^  g^^^  ^j^^  ^^^^  ^f  ^j^^  affairs  of  the  bank- 

cnitomer  had 

no  funds  in  the  ^^^  ^ad  his  partners  just  before  theur  bankruptcy,  the 
Unk.'ibtnd*.  Plaintiff 
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Plaintiff  at  the  trial  before  Best  C.  J.,  London  sittings  1828* 
after  Easter  term,  produced  the  ledger  of  the  bankers 
with  whom  the  bankrupt  firm  kept  cash.  The  entries 
in  this  book  were  made  by  various  persons.  One  of  the 
bankers'  clerks  stated  that  that  was  the  book  to  which 
a]]  the  clerks  of  the  house  referred,  to  see  whether  they 
should  pay  the  checks  of  their  customers  when  pre- 
sented; and  it  appeared  from  that  ledger  that  at  the 
time  of  A.  Cope's  bankruptcy,  his  jQrm  had  nothing  re- 
maining in  the  bankers'  hands*  It  was  objected  that 
this  book  was  not  evidence,  at  all  events,  as  against  the 
Defendant,  and  that  the  clerks  who  made  the  several 
entries  ought  to  have  been  called.  The  objection,  how- 
ever, was  overruled,  and  a  verdict  found  for  the  Plaintiff. 
Upon  this  ground,  and  also  on  the  ground  that  the 
verdict  was  contrary  to  evidence,  and  did  not  sustain 
the  promises  as  laid  in  the  declaration, 

Wilde  Seijt  moved  for  a  new  trial ;  against  which 

Merewether  Serjt.  shewed  cause. 

It  appearing  that  the  evidence  was  not  very  clear,  the 
Court  pronounced  no  decision  on  the  objection  to  the 
declaration,  but  granted  a  new  trial,  in  order  that  the 
question  might  be  more  distinctly  raised.  Upon  the 
subject  of  the  bankers'  ledger,  however. 

Best  C.  J.  said,  that  it  was  properly  received  in  evi- 
dence, and  that  great  mischief  would  ensue  if  the  Court 
were  to  hold  otherwise.  The  inconvenience  of  calling 
all  the  clerks  of  the  house  would  be  seriously  felt,  and 
without  the  book  it  would  be  impossible  to  prove  that 
the  party  had  no  money  in  the  house.  To  prove  the 
negative,  therefore,  the  book  to  which  all  referred,  was 
sufficient,  although  it  might  not  be  admissible  to  prove 
the  affirmative. 
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Jw§e%$, 


Thorpe  v.  Cooper, 


Wbere  coin« 
musionen 
under  aui  in- 
doaure  act  of 
1769  were  to 
make  aUot- 
nients  to  per- 


TERROR  from  the  King's  Bench  on  a  bill  of  ex- 
ceptions, by  which  it  appeared  that  this  was  an 
action  brought  on  the  statute  2  &  3  Ed,  6.  by  the 
Reverend  William  Cooper^  as  rector  of  the  parish  of 
Waddijigham^  in  the  county  of  Lifwolfif  against  Thorpe^ 

8ons  possessing  an  occupier  of  certain  arable,  meadow,  and  pasture  lands 
interests  in  the 
contiguous 
townships  A.^ 
B^  and  C, 
and  made  al- 
lotments to  a 
rector  in  B, 
and  C  in  re- 
spect of  tithes 
and  glebe  to 


in  the  parish  of  JVdddingham^  for  not  setting  out  the 
tithe  thereon.  The  Plaintiff,  at  the  time  of  the  trial  of 
the  cause,  was,  and  since  the  29th  September  1811  had 
been,  rector  of  the  parish  of  Waddingham-^um^Snitterby. 
The  Defendant  on  the  29th  September  1817  occupied 
certain  arable,  meadow,  and  pasture  lands  in  the  town- 
ship of  Waddingham^  and  had  cut  and  carried  away 
which  he  was  divers  crops  of  corn,  grain,  and  hay,  grown  on  such 
and  C  and  in  l^^^^y  of  the  value  of  ^Z.  I85.,  without  having  set  forth  any 
ji.  in  respect  tithes,  or  compounded  for  them.  The  parish  of  Wad- 
whfch  h  ^  dingham  consists  of  two  townships,  viz.  Waddingham  and 
entitled  in  A.9  Snitterby.     Certain  proceedings  in  Chancery  in  the  year 

but  omitted  to  |  ^qq  y/ere  given  in  evidence,  consisting  of  a  bill,  answer, 
make  any  spe-        ,   ,  rr^.      ,  .„  11 

cific  allotment  ^""  decree.  The  bill  set  out  an  agreement  made  be- 
in  A,  in  re-  tween  the  then  rector  of  Waddingham  and  the  owners 
towhich  ht^  ®^  lands  in  the  parish,  that  certain  common  lands  should 
was  entitled  in  be  inclosed,  and  that  the  rector  should  have  a  certain 

• '  .  .  *^^     portion  of  the  lands,  and  the  annual  sum  of  94'/.,  in  lieu 
contauung  a       %  .  ,  ,   ,  . 

saving  clause     ^^  tithes ;  and  this  agreement  was  confirmed,  and  ordered 

for  all  persons  to  be  performed,  by  the  decree.  The  lands  on  which 
other  than 

those  to  whom  allotments  or  compensations  should  be  made  in  respect  of  their  several 
interests,  Held,  that  the  rector  was  not  barred  from  suing  for  his  tithes  in  A,  in  1825, 
although  the  award  was  to  be  final  unless  appealed  against  in  six  months. 
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tithes  were  claimed  by  the  Plaintiff  in  this  action  formed 
no  part  of  the  lands  inclosed  under  the  above  decree, 
but  were  part  of  the  lands  inclosed  under  an  act  of  parlia- 
ment in  1769,  hereinafter  mentioned.  The  aboye-men- 
tioned  composition  was  proved  to  have  been  paid  from 
time  to  time  by  the  occupiers  of  land  in  the  township  of 
Waddingham^  and  accepted  by  the  rectors  from  that  time 
until  the  year  1788,  when  a  new  rector,  Dr.  J.  Barker ^ 
the  immediate  successor  of  Robert  Carter  hereinafter 
mentioned,  succeeded ;  the  composition  of  9U.per  annum 
was  then  abandoned,  and  a  new  composition  agreed  upon 
between  the  occupiers  and  the  then  rector,  at  a  valuation 
of  the  whole  parish ;  and  such  valuation  had  respect  as 
well  to  the  lands  inclosed  under  the  act  of  parliament 
hereinafter  mentioned  as  those  inclosed  under  the  de- 
cree. The  Plaintiff  was  presented  to  the  rectory  of 
Waddingham  in  1808,  and  the  Defendant  paid  his  share 
of  the  composition  in  respect  of  the  lands  in  question 
to  the  Plaintiff's  predecessor,  and  to  the  Plainti£^  until 
the  year  1811.  From  Michaelmas  1811  to  Michaelmas 
1812,  the  Plaintiff  took  the  tithes  of  them  in  kind,  and 
from  Michaelmas  1812  the  Defendant  reftised  to  pay 
any  composition,  or  set  out  his  tithes,  in  respect  of  the 
lands  in  question. 

In  the  year  1769,  an  act  of  parliament,  entitled  "  An 
act  for  dividing  and  inclosing  certain  open  fields,  lands, 
and  grounds  in  the  several  townships  of  Atterhy^  Snit^ 
ierhyj  and  Waddingham^  in  the  county  of  Lincoln^^  was 
passed.  That  act  recited  {inter  alia)  that  the  Reverend 
Robert  Carter^  clerk,  was  at  that  time  rector  of  the 
parish  and  parish  church  of  Waddingham-cum-Snitterlyy 
and  as  such,  was  seised  of  certain  glebe  lands  in  the 
said  open  fields  and  grounds,  and  entided  to  all  the 
tithes  great  and  small,  ecclesiastical  dues,  duties,  and 
payments  arising  within  the  titheable  places  of  the  said 
parish;   and   also   to   the   tithes  arising  upon  certain 
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1$!3$.  parcds  of  land  lying  dispersed  in  the  open  fields  of 
JUerty  I  and  then  enacted,  that  all  the  said  open  arable 
fields,  commons,  pastures,  carrs,  and  waste  grounds,  or 
other  open  and  common  grounds  in  the  sidd  several 
townships,  be  divided  and  allotted  by  certain  commis- 
sioners appointed  ijo  carry  the  act  into  execution,  and 
directed  such  commissioners  to  assign  and  allot  unto 
and  for  the  said  Robert  Carter  and  his  successors^ 
rectors  of  the  said  parish  of  WaddinghanKum'Snitterby 
aforesaid,  such  parcel  or  parcels  of  the  said  arable  fields, 
common  pastures,  and  carrs  within  the  said  township  of 
Snitterby  (except  the  common  pasture  called  the  Carr^ 
side),  so  directed  to  be  inclosed  as  aforesaid,  as  should 
in  the  judgment  of  the  commissioners,  or  any  two  of 
them,  be  equal  in  value  to  and  a  full  satisfaction  for  the 
present  glebe  lands  of  the  said  rector  within  the  last- 
mentioned  lands  and  grounds  so  to  be  inclosed,  and 
then  to  assign  and  aUot  unto  and  for  the  said  Robert 
Carter^  and  his  successors  as  aforesaid,  such  parcel  or 
parcels  of  the  residue  of  the  same  arable  fields  or  com- 
mon pastures  and  carrs  in  Snitterby  aforesaid,  and  also 
of  the  titheable  parts  of  the  said  townships  of  Wad-- 
dingham  as  should  (quantity,  quality,  and  situation  con- 
sidered) contain  or  be  equal  in  value  to  two  full  fif- 
teenth parts  of  the  titheable  places  of  the  last-mentioned 
lands  and  grounds,  in  lieu  of  and  as  a  full  recompence 
and  compensation  for  all  the  tithes,  dues,  duties,  and 
payments  whatsoever  belonging  to  the  said  rector,  and 
arising,  renewing,  or  happening,  or  which  might  arise, 
renew,  or  happen  within  the  same  lands  and  grounds ; 
and  further,  to  assign  and  allot  unto  and  for  the  said 
Robert  Carter  and  his  successors  (rectors  as  aforesaid) 
such  parcel  or  parcels  of  the  said  arable  fields  of  Sntt^ 
terby  aforesaid,  as  by  the  said  commissioners,  or  any 
two  of  them  should  (quantity,  quality,  and  situation 
considered),  be  adjudged  to  be  equal  in  value  to  the 
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tithes  of  the  ancient  inclosed  lands  in  Snitterhy  afore- 
said. The  act  further  directed  allotments  to  be  made  in 
the  Carrside  pasture,  equal  in  value  to  two-fifteenth  parts 
of  the  titheable  grounds  (quantity,  quality,  and  situation 
considered),  to  the  rector  of  Waddingham^cumSnitterly^ 
and  the  vicar  of  BisJiop  Hortoiij  according  to  their 
respective  shares  and  interests  in  the  tithes  of  the  said 
Carrside  pasture.  It  was  further  enacted,  that  within 
six  calendar  months  next  after  the  commissioners,  or 
any  two  qf  them,  should  have  completed  the  division 
and  allotments  thereby  directed  to  be  made,  or  as  soon 
after  as  conveniently  might  be,  they  should  form  and 
draw  up  their  award  or  instrument  in  writing,  which 
should  express  distinctly  and  separately  the  quantity  in 
statute  measure  of  the  acres,  roods,  and  perches  con- 
tained in  the  said  fields  and  grounds  thereby  directed  to 
be  so  set  out  and  assigned;  and  also  the  situation^ 
abuttals,  and  boundaries  of  each  and  every  the  re- 
spective townships  of  Atterby^  Snitterby^  and  Wadding" 
ham^  and  should  contain  orders  and  directions  as  to  the 
repair  of  the  fences,  ditches,  gaps,  stiles,  and  bridges ; 
and  also  all  such  other  orders,  regulations,  and  de- 
terminations as  should  be  necessary  or  proper  to  be 
inserted  in  the  said  award  conformable  to  the  tenor  and 
purport  of  the  said  act;  or  for  the  completing  and 
maintaining  the  said  division  and  enclosure;  and  that 
the  said  award  should  within  six  calendar  months  after 
the  execution  thereof  be  enrolled  by  the  clerk  of  the 
peace  of  the  division  of  Linsey^  in  the  county  of  Lincoln  ; 
and  that  the  several  allotments  and  divisions,  and  all 
orders,  directions,  regulations,  and  determinations  so  to 
be  made  as  aforesaid,  and  declared  in  and  by  the  said 
award,  should  be  binding  and  conclusive  unto  and  upon 
all  the  parties  interested;  and  that  immediately  after 
the  enrolment  of  the  said  award,  all  manner  of  tithes, 
ecclesiastical  dues,  duties,  and  payments  of  what  nature 
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or  kind  soever,  arising,  renewing,  increasing,  payable, 
or  happening  within  or  out  of  the  lands  or  grounds 
thereby  directed  to  be  inclosed,  or  within  the  said 
ancient  inclosed  lands  or  grounds,  or  otherwise  how- 
soever (except  such  surplice  fees  or  other  payments  as 
were  before  excepted),  and  all  right  of  common,  right 
of  stray,  and  right  of  average  upon  the  said  lands  and 
grounds  thereby  directed  to  be  inclosed,  and  every  of 
them,  should  cease  and  for  ever  be  extingushed*  An 
appeal  to  the  quarter  sessions  of  the  peace  was  given  to 
any  person  who  might  think  himself  aggrieved  by  any 
thing  done  in  pursuance  of  the  act,  the  appeal  to  be 
within  six  calendar  months  after  the  cause  of  complaint, 
other  than  and  except  such  orders  and  determinations 
of  the  commissioners  as  in  the  act  were  declared  to  be 
final  and  conclusive.  And  the  justices  were  required 
to  hear  and  determine  the  matter  of  such  appeal ;  the 
determination  of  the  said  justices  was  to  be  final  and 
conclusive  to  all  parties  concerned,  and  not  to  be  re- 
moved by  certiorari  or  other  process  whatsoever  into 
any  of  the  courts  of  Westminster.  The  act  contained 
the  following  saving  clause :  *^  Saving  always  to  the 
King^s  most  excellent  Majesty,  his  heirs  and  successors, 
and  to  all  and  every  person  and  persons,  bodies  politic  and 
corporate,  his,  her,  or  their  heirs,  successors,  executors, 
and  administrators,  other  than  and  except  the  respective 
persons  to  whom  any  allotment  of  land  or  compensation 
shall  be  made  by  virtue  of  this  act  in  respect  of  the 
interest  or  property  for  which  such  allotment  or  com- 
pensation shall  be  made,  all  such  estate  or  interest  as 
they,  every,  or  any  of  them  had  and  enjoyed,  of,  in,  to, 
or  in  respect  of  the  said  fields,  common  pastures,  carrs, 
and  waste  grounds,  or  any  of  them,  before  the  passing 
of  this  act,  or  could  or  might  have  had  or  enjoyed  in 
case  the  same  had  not  been  made;  but  no  such  other 
person  or  persons,  bodies  politic  or  corporate,  his,  her, 
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or  their  heirs,  executors,  administrators,  or  successors, 
shall  have  power  to  disturb  any  of  the  allotments  to  be 
made  in  pursuance  of  the  act,  but  shall  accept  their 
respective  allotments  which  shall  be  made  in  lieu  of  the 
lands,  common  rights,  tithes,  or  other  interests,  which 
he,  she,  or  they  would  have  been  entitled  to  in  case  thb 
act  had  not  been  made." 

The  commissioners  appointed  by  the  act  duly  pro- 
ceeded to  make  a  division  and  allotment  of  the  several 
lands  and  grounds  thereby  directed  to  be  divided  and 
inclosed;  and  on  the  29th  of  November  1770  duly 
made  and  executed  their  award  in  writing  concerning 
the  same,  which  award  was  duly  enrolled  according 
to  the  provisions  of  the  act.  By  this  award  the 
commissioners  assigned  unto  Robert  Carter  and  his 
successors  for  the  time  being,  rectors  of  Waddingham^ 
cum»Snitterbi/,  as  follows :  —  Three  several  lots  or  par- 
cels of  ground,  containing  together  51  acres,  1  rood, 
SO  perches,  statute  measure,  which  they  declared  to  be 
in  lieu  of  and  as  a  compensation  for  all  the  said  Robert 
Carter's  ancient  glebe  lands  and  rights  of  common  in 
the  North  Carr,  South  Carr,  and  Carrside  pasture, 
and  the  ace  field  in  Waddingham  aforesaid.  These 
allotments  were  figured  in  the  margin  of  the  award 
under  the  head  of  "  Waddingham  allotments,"  "  Glebe 
allotment."  At  the  conclusion  of  the  Waddingham 
allotments,  on  the  sixteenth  sheet  of  the  award,  there 
was  a  marginal  note  by  the  commissioners,  viz.  "  Here 
end  the  Waddingham  allotments."  And  immediately 
after  was  the  following  marginal  note,  viz.  "  Snitterbj/ 
allotments  begin  here."  In  the  sixteenth  sheet  of  the 
award,  in  the  margin,  under  the  head  "  Snitterhy  allot- 
ments, allotment  to  the  rector  in  lieu  of  glebe,"  the 
commissioners  assigned  to  the  said  Robert  Carter ^  as 
rector  of  Waddingham-cum-Snitterby^  two  several  plots 
or   parcels   of  ground,    containing   together   S3  acres, 
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S  roods,  82  perches ;  and  which  they  declared  to  be 
in  lieu  of  the  glebe  lands,  and  right  of  common  be- 
longing to  the  said  Robert  Carter^  as  rector  aforesaid ; 
and  also  in  lieu  of  an  ancient  inclosure  or  piece  of  glebe 
land  given  by  him  in  exchange  to  John  Richardson. 
The  commissioners  then  assigned  to  the  said  Robert 
Carter^  as  rector  of  WaddinghamrCurri'Snitterby^  five 
several  plots  or  parcels  of  ground,  containing  together 
223  acres,  1  rood,  31  perches,  which  (quantity,  quality, 
and  situation  considered)  they  adjudged  to  be  in  lieu 
of,  and  as  a  full  recompence  and  compensation  for  all 
the  tithes,  dues,  duties,  and  payments  belonging  to  the 
said  Robert  Catier^  as  rector  aforesaid,  within  the  open 
fields,  common  pasture,  and  carrs  ip  the  township  of 
Snitterby  and  Atterby  aforesaid.  The  commissioners 
also  assigned  unto  the  said  Robert  Carter  and  his  suc- 
cessors, reqtors  of  Waddifigham-cum-Snitterbyj  one  plot 
or  parcel  of  ground,  containing  17  acres,  2  roods,  sta- 
tute measure,  which  (quantity,  quality,  and  situation 
considered)  they  adjudged  to  be  equal  in  value  to  the 
tithes  of  the  ancient  inclosed  lands  in  Snitterby,  At  the 
end  of  the  Snitterby  allotments  was  a  marginal  note  by 
the  commissioners  as  follows ;  viz.  *^  Here  end  Snitterby 
aUotments."  The  commissioners  then  assigned  unto  the 
Reverend  George  JoUand  and  his  successors  for  the 
time  being,  rectors  of  Atterby  aforesaid,  a  certain  allot- 
ment in  lieu  of  glebe;  certain  allotments,  amounting 
together  to  125  acres,  3  roods,  26  perches,  statute  mea- 
sure, which  (quantity,  quality,  and  situation  considered) 
contained  or  were  equal  in  value  to  two  full  fifteenth 
parts  of  the  arable  fields,  common  pastures,  and  carrs 
in  Atterby  aforesaid,  and  they  adjudged  the  same  to  be 
in  lieu  of  and  as  a  compensation  for  all  the  tithes,  dues, 
duties,  and  payments  of  the  said  Q.  Jolland  within  the 
said  arable  fields,  common  pastures,  and  carr  grounds 
in  the  md  several  townships  of  Atterby  and  Snitterby^ 
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except  as  in  the  said  act  is  excepted ;  and  also  certain 
allotments  in  lieu  of  tithe  of  old  inclosure  in  Atterby  and 
SniUerby  aforesaid. 

The  lands  allotted  in  Snitterby  under  this  act 
amounted  to  1533  acres,  17  perches;  and  deducting 
the  allotment  for  the  glebe,  33  acres,  3  roods,  32 
perches,  there  remain  1499  acres,  25  perches;  two 
fifteenths  of  which  would  be  199  acres,  3  roods,  32 
perches.  , 

The  lands  allotted  as  aforesaid  to  the  rector  in  Snit^ 
terby  amounted  to  223  acres,  1  rood,  31  perches,  leav- 
ing an  excess  of  23  acres,  2  roods,  9  perches,  above  the 
199  acres,  3  roods,  32  perches. 

The  lands  allotted  in  the  township  of  Waddingham 
under  the  act  amounted  to  1281  acres,  1  rood,  36 
perches;  and  deducting  the  allotment  for  glebe  and 
rector's  right  of  common,  51  acres,  1  rood,  30  perches, 
and  for  a  gravel  pit,  I  acre,  2  roods,  there  remained  of 
lands  in  that  township  1228  acres,  2  roods,  6  perches; 
two  fifteenths  of  which  would  be  163  acres,  3  roods, 
8  perches. 

The  lands  allotted  in  the  township  of  Atterby  under 
the  act  amounted  to  846  acres,  3  roods,  28  perches; 
and  deducting  the  allotment  for  glebe,  13  acres,  there 
remained  of  lands  in  that  township  833  acres,  3  roods, 

28  perches ;  two  fifteenths  of  which  would  be  1 1 1  acres, 

29  perches.  The  lands  allotted  to  the  rector  amounted 
to  125  acres,  3  roods,  26  perches,  leaving  an  excess  of 
14  acre%  2  roods,  37  perches,  beyond  the  111  acres, 
29  perches. 

There  were  888  acres,  16  perches,  allotted  to  pro- 
prietors of  lands  in  Waddingham  having  no  allotments 
made  to  them  in  Snitterby. 

There  was  not  in  the  award  any  order,  direction, 
regulation,  or  determination  of  the  commissioners,  as  to 
the  tithes  of  the  lands  in  the  township  of  Waddingham 
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1828.       inclosed  by  virtue  of  the  act  or  any  part  thereof,  unless 
any  thing  above  stated  amounted  thereto. 

One  of  the  PlaintiflTs  witnesses  in  his  cross-examin- 
ation stated  that  the  land  which  the  rector  of  Wad- 
dingham-ctim-Snitierbt/  had  was  of  good  fair  quality,  and 
lay  together  convenient.  He  got  forty  acres  of  carr 
land,  much  better  than  the  uninclosed  land  which  bad 
not  been  mowed  for  seven  years. 

Broderick  for  the  Plaintiff  in  error.  It  cannot  be 
disputed  that  the  legislature  intended  the  rector  to  have 
an  allotment  in  lieu  of  his  tithes  in  Waddingham ;  but 
it  must  be  taken  upon  this  award,  that  he  has  received 
such  an  allotment^  although  in  express  terms  lands  in 
Waddingham  have  not  been  awarded  in  lieu  of  the 
tithes  there.  By  the  act  the  commissioners  were  em* 
powered  to  allot  such  parcels  of  the  arable  fields  and 
common  pastures  of  the  township  of  Snitterhy^  and  of 
the  township  of  Waddingham^  as  should  (quantity,  qua- 
lity, and  situation  considered)  be  equal  to  two  fifteenth 
parts  of  the  titheabl^  parts  of  those  lands.  Now,  pro- 
vided the  rector  obtained  his  two  fifteenths  of  both 
townships,  it  must  have  been  immaterial  to  him  whether 
the  allotment  comprising  the  two  fifteenths  were  placed 
in  Snitterby  or  in  Waddingham ;  and  deficiency  in  quan- 
tity may  have  been  compensated  for  in  quality.  If  that 
might  be  legally  done,  it  may  be  fairly  presumed  that 
it  was  done,  for  otherwise  it  is  difficult  to  account  for 
the  surplus  quantity  of  28  acres  of  land  allotted  to  the 
rector  in  Snitterby ;  at  all  events,  the  rector  having  ac- 
quiesced in  tlie  award  for  such  a  length  of  time,  every 
intendment  ought  to  be  made  in  favour  of  it.  And  if 
he  has  had  any  allotment  in  lieu  of  the  tithes  in  Wad- 
dingham^  he  comes  within  the  exception  in  the  saving 
clause,  and  is  barred. 


Adams 
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Adams  Serjt.  for  the  Defendant  in  error.     The  com- 
missioners were  bound  by  the  act  to  allot  to  the  rector 
of  WaddingJiam  lands  in  IVaddinghamj   in  lieu  of  his 
tithes  in  Waddingham.     The  act  directs  them  to  allot 
to  the  rector  such  parcel  or  parcels  of  the  arable  fields^ 
common  pastures,  and  carrs,  within  the  township  oiSnit" 
terbyj  and  also  the  titheable  parts  of  the  township  of 
Waddingham  so  directed  to  be  inclosed,  as  should  (quan« 
tity,   quality,   and   situation   considered)  be    equal    in 
value  to  two  full  fifteenth  parts  of  the  titheable  places 
of  the  last-mentioned  lands  and  grounds,  in  lieu  of  and 
as  a  full  compensation  for  all  the  tithes  belonging  to  the 
rector,  and  arising  within  the  same  lands  and  grounds. 
The  commissioners   were,   therefore,  to   make  to  the 
rector  such  an  allotment  of  the  lands  in  Smtterbt/y  and 
of  the  titheable  parts  in  the  township  of  Waddingham^ 
as  should  be  equal  to  two  fifteenth  parts  of  the  titheable 
parts  in  Snitterbt/y   and  to  two  fifteenth  parts  of  the 
titheable  parts  in  the  township  of  Waddingham.     But 
they  have  omitted  to  make  any  allotment  to  the  rector 
in  lieu  of  his  tithes  in  the  township  of  Waddingham. 
The  allotment  of  land   in   lieu  of  tithes  in  Snitterby 
and  Atterhy  cannot  be  intended  to  include  a  compens- 
ation for  the  tithes  in  Waddingham^  for  the  commis- 
sioners had  no  power  under  the  act  of  parliament  to 
allot  land  in  Snitteiby  or  Atterhy^  as  a  compensation  for 
the  tithes  in  Waddingham.     Eight  hundred  acres  having 
been  allotted  to  persons  in  Waddingham^  who  have  no 
allotments  in  Snitterby^  the  rector  has  received  neither 
tithes  nor  allotment  in  respect  of  their  lands.     If  the 
allotment  in  Snitterby  was  to  be  a  compensation  for  all 
the  tithes,  it  should  have  consisted  of  864  acres,  whereas 
it  consists  only  of  223  acres ;  and  it  is  stated  that  the 
quality  was  not  superior.     Then,  assuming   that   the 
rector  has  no  allotment  in  lieu  of  his  tithes  in  Wad- 
dinghanij  his  right  is  not  barred  by  the  act  of  parlia- 
ment. 
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ment.  It  is  true,  that  in  Cooper  v.  Thorpe  {a\  the 
Master  of  the  Rolls  was  of  opinion  that  the  rector  was 
barred ;  but  it  appears  from  the  report  of  that  case,  that 
the  saving  clause  in  the  act  of  parliament  was  not 
adverted  to.  By  that  clause  the  rights  of  all  persons 
are  saved,  "  other  than  and  except  the  respective  per- 
sons to  whom  any  allotment  of  land  or  compensation 
shall  be  made  by  virtue  of  that  act,  in  respect  of  the 
interest  or  property  for  which  such  allotments  or  com- 
pensations should  be  made."  Now  by  the  award  the 
rector  has  not  had  any  allotment  or  compensation  in 
respect  of  his  estate  and  interest  in  the  tithes  of  Wad' 
dingham.  His  right,  therefore,  is  saved,  and  con- 
sequently the  act  of  parliament  is  no  bar  to  this  action. 

Cur.  adv.  vtdt. 


Best  C.  J.  Any  compensation  for  the  tithes  of 
Waddingkanij  however  inadequate,  would  extinguish  the 
right  of  the  Defendant  in  error,  because  the  amount  of 
compensation  was  to  be  decided  by  the  commi$sioner$. 
.  If  the  commissioners  had  erred  by  giving  too  little, 
their  errors  could  only  be  corrected  by  an  appeal ;  and 
the  rector  for  the  time  being  not  having  appealed  to  the 
sessions,  his  claim,  and  that  of -his  successor,  would  have 
been  for  ever  barred.  But  the  record  states,  ^^  that  there 
is  not  in  the  award  any  order,  direction,  regulation,  or 
determination  of  the  commissioners  as  to  the  tithes  of 
lands  in  the  township  of  Waddingham  inclosed  by  virtue 
of  the  act,  or  any  part  thereof^  unless  any  thing  above 
stated  amounts  thereto."  It  is  clear  that  nothing  pre- 
viously stated  amounts  to  an  award  of  compensation  for 
any  of  the  tithes  of  Waddingham^  for  all  the  allotments 
are  made  as  compensation  for  other  claims  which  are 
stated  in  the  award. 

This  is  an  answer  to  the  argument  that  the  com- 
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missioners,  considering  the  situation^  quarUityj  and  quality       1 828. 
of  the  land  allotted  to  the  rector^  might  think  his  allot- 
ment a  full  compensation  for  all  the  rights  belonging  to 
his  rectory. 

We  have  been  asked  to  presume  that  the  commis- 
sioners must  have  awarded  compensation  for  these 
tithes,  from  the  length  of  time  that  has  elapsed  during 
which  no  tithes  have  been  claimed  for  the  lands  in 
Waddingham. 

This  presumption  is  repelled  by  the  express  terms  of 
the  award.  It  is  perfectly  clear  that  if  a  claim  for  com- 
pensation for  the  tithes  of  JVaddingham  was  made  to  the 
commissioners,  such  claim  was  disallowed. 

The  authority  the  act  gives  to  the  commissioners  is  to 
assign  and  allot  to  the  rector  such  parcels  of  lands  as  they 
should  consider  to  be  a  full  satisfaction  of  his  different 
rights.  All  the  rights  to  be  compensated  are  enumerated. 
The  commissioners  are  not  authorized  to  decide  what 
rights  are  to  be  compensated,  but  only  to  ascertain  tlie 
amount  of  compensation  for  the  rights  specified  in  the 
act.  With  regard  to  the  tithes  of  JVaddingham^  the 
legislature  has  not  permitted  the  commissioners  to  judge 
what  compensation  shall  be  made  for  them.  The  statute 
says  the  compensation  for  these  tithes  shall  be  two 
fifteenths  of  the  titheable  lands  in  Waddingham,  and 
the  commissioners  have  only  to  ascertain  what,  quality^ 
quantity^  and  situation  considered,  amounts  to  two 
fifteenths  of  the  titheable  lands  in  this  township. 

The  commissioners  not  having  made  any  compens- 
ation for  the  tithes  of  Waddingham^  must  either  have 
resisted  a  claim  which  they  were  directed  to  compensate^ 
or  from  inadvertence  have  omitted  to  make  compens- 
ation for  it.  Either  they  have  exceeded  their  authority 
in  the  award,  or  they  have  omitted  to  do  what  they 
were  expressly  required  to  do.  In  either  view  of  the 
case  their  award  is  void,  as  to  all  such  interests  as  are 
afiected  by  their  exceeding  their  jurisdiction^  or  by  their 
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ment.  It  is  true,  that  in  Cooper  v.  Thorpe  {d)^  the 
Master  of  the  Rolls  was  of  opinion  that  the  rector  was 
barred ;  but  it  appears  from  the  report  of  that  case,  that 
the  saving  clause  in  the  act  of  parliament  was  not 
adverted  to.  By  that  clause  the  rights  of  all  persons 
are  saved,  "  other  than  and  except  the  respective  per- 
sons to  whom  any  allotment  of  land  or  compensation 
shall  be  made  by  virtue  of  that  act,  in  respect  of  the 
interest  or  property  for  which  such  allotments  or  com- 
pensations should  be  made."  Now  by  the  award  the 
rector  has  not  had  any  allotment  or  compensation  in 
respect  of  his  estate  and  interest  in  the  tithes  of  Wad" 
dingham.  His  right,  therefore,  is  saved,  and  con- 
sequently the  act  of  parliament  is  no  bar  to  this  action. 

Our.  adv.  vidt. 


Best  C.  J.  Any  compensation  for  the  tithes  of 
Waddinghanij  however  inadequate,  would  extinguish  the 
right  of  the  Defendant  in  error,  because  the  amount  of 
compensation  was  to  be  decided  by  the  commissioners. 
If  the  commissioners  had  erred  by  giving  too  little, 
their  errors  could  only  be  corrected  by  an  appeal ;  and 
the  rector  for  tlie  time  being  not  having  appealed  to  the 
sessions,  his  claim,  and  that  of -his  successor,  would  have 
been  for  ever  barred.  But  the  record  states,  ^^  that  there 
is  not  in  the  award  any  order,  direction,  regulation,  or 
determination  of  the  commissioners  as  to  the  tithes  of 
lands  in  the  township  of  Waddingham  inclosed  by  virtue 
of  the  act,  or  any  part  thereof^  unless  any  thing  above 
stated  amounts  thereto."  It  is  clear  that  nothing  pre- 
viously stated  amounts  to  an  award  of  compensation  for 
any  of  the  tithes  of  Waddingham^  for  all  the  allotments 
are  made  as  compensation  for  other  claims  which  are 
stated  in  the  award. 

This  is  an  answer  to  the  argument  that  the  com- 
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missioners,  considering  the  situation^  quarUityj  and  quality       1828. 
of  the  land  allotted  to  the  rector^  might  think  his  allot- 
ment a  full  compensation  for  all  the  rights  belonging  to 
his  rectory. 

We  have  been  asked  to  presume  that  the  commis- 
sioners must  have  awarded  compensation  for  these 
tithes,  from  the  length  of  time  that  has  elapsed  during 
which  no  tithes  have  been  claimed  for  the  lands  in 
Waddingham. 

This  presumption  is  repelled  by  the  express  terms  of 
the  award.  It  is  perfectly  clear  that  if  a  claim  for  com- 
pensation for  the  tithes  of  Waddingham  was  made  to  the 
commissioners,  such  claim  was  disallowed. 

The  authority  the  act  gives  to  the  commissioners  is  to 
assign  and  aliot  to  the  rector  such  parcels  of  lands  as  they 
should  consider  to  be  a  full  satisfaction  of  his  different 
rights.  All  the  rights  to  be  compensated  are  enumerated. 
The  commbsioners  are  not  authorized  to  decide  what 
rights  are  to  be  compensated,  but  only  to  ascertain  tlie 
amount  of  compensation  for  the  rights  specified  in  the 
act.  With  regard  to  the  tithes  of  Waddingham^  the 
legislature  has  not  permitted  the  commissioners  to  judge 
what  compensation  shall  be  made  for  them.  The  statute 
says  the  compensation  for  these  tithes  shall  be  two 
fifteenths  of  the  titheable  lands  in  Waddingham^  and 
the  commissioners  have  only  to  ascertain  what,  quality^ 
quantity^  and  situation  considered,  amounts  to  two 
fifteenths  of  the  titheable  lands  in  this  township. 

The  commissioners  not  having  made  any  compens- 
ation for  the  tithes  of  Waddingham^  must  either  have 
resisted  a  claim  which  they  were  directed  to  compensate^ 
or  from  inadvertence  have  omitted  to  make  compens- 
ation for  it.  Either  they  have  exceeded  their  authority 
in  the  award,  or  they  have  omitted  to  do  what  they 
were  expressly  required  to  do.  In  either  view  of  the 
case  their  award  is  void,  as  to  all  such  interests  as  are 
affected  by  their  exceeding  their  jurisdictioDy  or  by  their 
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Thorpb 
Cooper. 


in  error  is  entitled  to  maintain  his  action  for  not  setting 
out  the  tithes  of  Waddingham^  and  the  judgment  of  the 
Court  of  King's  Bench  must  be  affirmed. 

Judgment  affirmed  accordingly. 


June%s* 


A  party,  who 
haying  a  lien 
on  goodsy 
causes  them 
to  be  taken  in 
execution  at 
hit  own  tuit» 
loses  his  lien 
thereby,  al- 
though the 
goods  are  sold 
to  him  under 
the  execution, 
and  are  never 
removed  off* 
his  premises. 

Qiuere, 
Whether  a 
trainer  of  race- 
horses has  a 
lien  on  the 
horses  for  jiis 
services  in 
training. 


Jacobs,  Assignee  of  Lawton,  a  Bankrupt,  v. 

Latour  and  Messeb. 

nPROVER  for  the  conversion  of  certain  race-horses* 
At  the  trial  before  Burrough  J.,  last  Hertford  as-r 
sizes,  it  appeared  that  these  horses  had  been  placed  by 
L€mton  with  the  Defendant  Messer^  a  trainer,  and  werei 
by  him  kept  and  trained  for  running.  J^to^on  being 
indebted  to  Messer  for  his  services  in  .this  respect,  and 
for  the  keep  of  the  horses,  and  being  insolvent^  Messer 
obtained  a  judgment  against  him,  on  the  5th  of  May 
1827,  for  227/^  upon  which  he  issued  a.^.^..0Q  :tha 
16th  of  the  same  .month,  returnable  on  the  S3d.  The 
levy,  was  made  on  the  16th,.  and  under  it  tb^  horses  in 
question,  which  had  sever  been  out  of  hi^  possession, 
were  sold  to  Messer  for  156/. 

On  the  22d  of  Maj^  1827  a  commission  of  bankrupt 
having  issued  against  LawioHf  upon  an  act  pf  bank- 
ruptcy committed  in  February  1825,  the  Plaintiff,  as  his 
assignee,  brought  this  action  to  recover  the  value  of  the 
before-mentioned  horses. 

It  was  contended,  on  the  part  of  the  De^ndants,  that 
if  the  execution  would  not  avail  against  the  commission 
of  bankrupt,  at  all  events  the  Defendant  Messer  had  a 
lien  for  his  services  in  training  the  horjsc^  which,  entitled 
him  to  keep  tliem  till  his  account  .wa#  settl^ :  a  verdict, 
however,  was  found  for  the  Plaintiff,  with  leave  for  the 
Defendants  to  move  to  set  it  aside  on  thi»  ground,  and 

enter 
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enter  a  nonsuit  instead.  Accordingly  Wilde  Serj t  obtained        1 828. 
a  rule  nisi  to  this  effect,  citing  Chase  v.  Westmore.  (a)  ^~'  '— ^ 

Andrews  Seijt  shewed  cause.  In  Chase  v.  Westtnore  Latouh» 
the  defendant,  a  miller,  had  a  lien  by  the  general  usage 
of  trade,  and  it  was  only,  decided,  that  an  agreement  as 
to  the  terms  of  grinding  would  not  deprive  him  of  that 
lien.  But  a  mere  livery-stable  keeper, — and  the  vocation 
of  a  tniiner  is  ih  effect  the  same, —  has  no  lien  by  the 
usage  of  trade ;  such  a  lien  being  incompatible  with  the 
object  for  which  horses  are  placed  with  him,  namely, 
diat  the  owner  shall  have  them  in  condition  to  ride 
when  he  pleases.  In  Chapman  v.  AUen  {b)  it  was  decided 
that  Ode  who  takes  in  cattle  to  agist  has  no  lien  for  the 
amotmt  of  their  feed ;  and  in  Jones  v.  Pearl  {c)y  that  an 
innkteper  cannot  sell  a  horse  for  his  keep.  At  all 
events  if -the  Defendant  had  a  lien,  he  waived  it  by 
taking  th6  Iiones  under  an  execution. 

WSde.  Even  admitting  that  a  livery-stable  keeper 
has  no  lien,  it  does  not  follow  that  a  trainer  is  also  de- 
prived of  that  right.  The  training  is  an  application  of 
skill  by  which  the  value  of  the  animal  is  increased ;  and 
he  is  not  placed  in  the  trainer's  hands  for  the  purpose 
of  dmly  use,  but  of  occasionally  running  at  races :  the 
trainer's  claim  to  lien,  therefore,  rests  upon  the  same 
footing  as  that  of  any  artificer  who  bestows  his  labour 
upon  goods ;  and  it  was  not  waived  in  the  present  case, 
because,  notwithstanding  the  execution,  the  horses  were 
never  out  of  the  Defendant's  possession. 

Cur.  adv.  vtdt. 

Bes^  C.  J.    This  was  an  action  of  trover  against 
a  stable  keeper  and  trainer,   to  recover  the  value  of 
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ment.  It  is  true,  that  in  Cooper  v.  Thorpe  {d)^  the 
Master  of  the  Rolls  was  of  opinion  that  the  rector  was 
barred ;  but  it  appears  from  the  report  of  that  case,  that 
the  saving  clause  in  the  act  of  parliament  was  not 
adverted  to.  By  that  clause  the  rights  of  all  persons 
are  saved,  "  other  than  and  except  the  respective  per- 
sons to  whom  any  allotment  of  land  or  compensation 
shall  be  made  by  virtue  of  that  act,  in  respect  of  the 
interest  or  property  for  which  such  allotments  or  com- 
pensations should  be  made."  Now  by  the  award  the 
rector  has  not  had  any  allotment  or  compensation  in 
respect  of  his  estate  and  interest  in  the  tithes  of  Wad" 
dingham.  His  right,  therefore,  is  saved,  and  con- 
sequently the  act  of  parliament  is  no  bar  to  this  action. 

Cur.  adv.  vidt. 


Best  C.  J.  Any  compensation  for  the  tithes  of 
Waddingham^  however  inadequate,  would  extinguish  the 
right  of  the  Defendant  in  error,  because  the  amount  of 
compensation  was  to  be  decided  by  the  commissioners* 
If  the  commissioners  had  erred  by  giving  too  little, 
their  errors  could  only  be  corrected  by  an  appeal ;  and 
the  rector  for  tlie  time  being  not  having  appealed  to  the 
sessions,  his  claim,  and  that  of -his  successor,  would  have 
been  for  ever  barred.  But  the  record  states,  ^^  that  there 
is  not  in  the  award  any  order,  direction,  regulation,  or 
determination  of  the  commissioners  as  to  the  tithes  of 
lands  in  the  township  of  JVaddingkam  inclosed  by  virtue 
of  the  act,  or  any  part  thereof^  unless  any  thing  above 
stated  amounts  thereto."  It  is  clear  that  nothing  pre- 
viously stated  amounts  to  an  award  of  compensation  for 
any  of  the  tithes  of  Waddingham^  for  all  the  allotments 
are  made  as  compensation  for  other  claims  which  are 
stated  in  the  award. 

This  is  an  answer  to  the  argument  that  the  com- 
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missioners,  considering  the  sOuatioriy  quantity^  and  quality 
of  the  land  allotted  to  the  rector^  might  think  his  allot- 
ment a  full  compensation  for  all  the  rights  belonging  to 
his  rectory. 

We  have  been  asked  to  presume  that  the  commis- 
sioners must  have  awarded  compensation  for  these 
tithes,  from  the  length  of  time  that  has  elapsed  during 
which  no  tithes  have  been  claimed  for  the  lands  in 
Waddingham* 

This  presumption  is  repelled  by  the  express  terms  of 
the  award.  It  is  perfectly  clear  that  if  a  claim  for  com- 
pensation for  the  tithes  of  Waddingham  was  made  to  tlie 
commissioners,  such  claim  was  disallowed. 

The  authority  the  act  gives  to  the  commissioners  is  to 
assign  and  allot  to  the  rector  such  parcels  of  lands  as  they 
should  consider  to  be  a  fuU  satisfaction  of  his  different 
rights.  All  the  rights  to  be  compensated  are  enumerated. 
The  commissioners  are  not  authorized  to  decide  what 
rights  are  to  be  compensated,  but  only  to  ascertain  tlie 
amount  of  compensation  for  the  rights  specified  in  the 
act.  With  regard  to  the  tithes  of  Waddingham^  the 
legislature  has  not  permitted  the  commissioners  to  judge 
what  compensation  shall  be  made  for  them.  The  statute 
says  the  compensation  for  these  tithes  shall  be  two 
fifteenths  of  the  titheable  lands  in  Waddingham^  and 
the  commissioners  have  only  to  ascertain  what,  quality^ 
quantity^  and  situation  considered,  amounts  to  two 
fifteenths  of  the  titheable  lands  in  this  township. 

The  commissioners  not  having  made  any  compens- 
ation for  the  tithes  of  Waddingham^  must  either  have 
resisted  a  claim  which  they  were  directed  to  compensate, 
or  from  inadvertence  have  omitted  to  make  compens- 
ation for  it.  Either  they  have  exceeded  their  authority 
in  the  award,  or  they  have  omitted  to  do  what  they 
were  expressly  required  to  do.  In  either  view  of  the 
case  their  award  is  void,  as  to  all  such  interests  as  are 
affected  by  their  exceeding  their  jurisdiction,  or  by  their 

omission. 
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ment.  It  is  true,  that  in  Cooper  v.  Thorpe  {a)^  the 
Master  of  the  Rolls  was  of  opinion  that  the  rector  was 
barred ;  but  it  appears  from  the  report  of  that  case,  that 
the  saving  clause  in  the  act  of  parliament  was  not 
adverted  to.  By  that  clause  the  rights  of  all  persons 
are  saved,  "  other  than  and  except  the  respective  per- 
sons to  whom  any  allotment  of  land  or  compensation 
shall  be  made  by  virtue  of  that  act,  in  respect  of  the 
interest  or  property  for  which  such  allotments  or  com- 
pensations should  be  made."  Now  by  the  award  the 
rector  has  not  had  any  allotment  or  compensation  in 
respect  of  his  estate  and  interest  in  the  tithes  of  Wad' 
dingham.  His  right,  therefore,  is  saved,  and  con- 
sequently the  act  of  parliament  is  no  bar  to  this  action. 

Cur.  adv.  vidt. 


Best  C.  J.  Any  compensation  for  the  tithes  of 
Waddinghanij  however  inadequate,  would  extinguish  the 
right  of  the  Defendant  in  error,  because  the  amount  of 
compensation  was  to  be  decided  by  the  commissioners. 
If  the  commissioners  had  erred  by  giving  too  little, 
their  errors  could  only  be  corrected  by  an  appeal ;  and 
the  rector  for  the  time  being  not  having  appealed  to  the 
sessions,  his  claim,  and  that  of -his  successor,  would  have 
been  for  ever  barred.  But  the  record  states,  '^  that  there 
is  not  in  the  award  any  order,  direction,  regulation,  or 
determination  of  the  commissioners  as  to  the  tithes  of 
lands  in  the  township  of  Waddingham  inclosed  by  virtue 
of  the  act,  or  any  part  thereof^  unless  any  thing  above 
stated  amounts  thereto."  It  is  clear  that  nothing  pre- 
viously stated  amounts  to  an  award  of  compensation  for 
any  of  the  tithes  of  Waddingham^  for  all  the  allotments 
are  made  as  compensation  for  other  claims  which  are 
stated  in  the  award. 

This  is  an  answer  to  the  argument  that  the  com- 


(a)  z  Swamt.  %%. 
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missioners,  considering  the  sittdationy  quantity ^  and  quality       1828. 
of  the  land  allotted  to  the  rectoTj  might  think  his  allot- 
ment a  full  compensation  for  all  the  rights  belonging  to 
his  rectory. 

We  have  been  asked  to  presume  that  the  commis- 
sioners must  have  awarded  compensation  for  these 
tithes,  from  the  length  of  time  that  has  elapsed  during 
which  no  tithes  have  been  claimed  for  the  lands  in 
Waddingham. 

This  presumption  is  repelled  by  the  express  terms  of 
the  award.  It  is  perfectly  clear  that  if  a  claim  for  com- 
pensation for  the  tithes  of  JVaddingham  was  made  to  tlie 
commissioners,  such  claim  was  disallowed. 

The  authority  the  act  gives  to  the  commissioners  is  to 
assign  and  allot  to  the  rector  such  parcels  of  lands  as  they 
should  consider  to  be  a  Jidl  satisfaction  of  his  different 
rights.  All  the  rights  to  be  compensated  are  enumerated. 
The  commissioners  are  not  authorized  to  decide  what 
rights  are  to  be  compensated,  but  only  to  ascertain  tlie 
amount  of  compensation  for  the  rights  specified  in  the 
act.  With  regard  to  the  tithes  of  JVaddingham^  the 
legislature  has  not  permitted  the  commissioners  to  judge 
what  compensation  shall  be  made  for  them.  The  statute 
says  the  compensation  for  these  tithes  shall  be  two 
fifteenths  of  the  titheable  lands  in  JVaddingham^  and 
the  commissioners  have  only  to  ascertain  what,  quality^ 
quantity^  and  situation  considered,  amounts  to  two 
fifteenths  of  the  titheable  lands  in  this  township. 

The  commissioners  not  having  made  any  compens- 
ation for  the  tithes  of  JVaddingham^  must  either  have 
resisted  a  claim  which  they  were  directed  to  compensate^ 
or  from  inadvertence  have  omitted  to  make  compens- 
ation for  it.  Either  they  have  exceeded  their  authority 
in  the  award,  or  they  have  omitted  to  do  what  they 
were  expressly  required  to  do.  In  either  view  of  the 
case  their  award  is  void,  as  to  all  such  interests  as  are 
affected  by  their  exceeding  their  jurisdiction,  or  by  their 
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ment.  It  is  true,  that  in  Cooper  v.  Thorpe  {a)^  the 
Master  of  the  Rolls  was  of  opinion  that  the  rector  was 
barred ;  but  it  appears  from  the  report  of  that  case,  that 
the  saving  clause  in  the  act  of  parliament  was  not 
adverted  to.  By  that  clause  the  rights  of  all  persons 
are  saved,  "  other  than  and  except  the  respective  per- 
sons to  whom  any  allotment  of  land  or  compensation 
shall  be  made  by  virtue  of  that  act,  in  respect  of  the 
interest  or  property  for  which  such  allotments  or  com- 
pensations should  be  made."  Now  by  the  award  the 
rector  has  not  had  any  allotment  or  compensation  in 
respect  of  his  estate  and  interest  in  the  tithes  of  Wad'^ 
dingham.  His  right,  therefore,  is  saved,  and  con- 
sequently the  act  of  parliament  is  no  bar  to  this  action. 

Cur.  adv.  mdt. 


Best  C.  J.  Any  compensation  for  the  tithes  of 
Waddinghanij  however  inadequate,  would  extinguish  the 
right  of  the  Defendant  in  error,  because  the  amount  of 
compensation  was  to  be  decided  by  the  commissioners. 
If  the  commissioners  had  erred  by  giving  too  little, 
their  errors  could  only  be  corrected  by  an  appeal ;  and 
the  rector  for  the  time  being  not  having  appealed  to  the 
sessions,  his  claim,  and  that  of -his  successor,  would  have 
been  for  ever  barred.  But  the  record  states,  ^^  that  there 
is  not  in  the  award  any  order,  direction,  regulation,  or 
determination  of  the  commissioners  as  to  the  tithes  of 
lands  in  the  township  of  Waddingham  inclosed  by  virtue 
of  the  act,  or  any  part  thereoi^  unless  any  thing  above 
stated  amounts  thereto."  It  is  clear  that  nothing  pre- 
viously stated  amounts  to  an  award  of  compensation  for 
any  of  the  tithes  of  Waddinghamj  for  all  the  allotments 
are  made  as  compensation  for  other  claims  which  are 
stated  in  the  award. 

This  is  an  answer  to  the  argument  that  the  com- 
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missioners,  considering  the  situation^  quantity ^  and  quality       1828. 
of  the  land  allotted  to  the  rector^  might  think  his  allot- 
ment a  full  compensation  for  all  the  rights  belonging  to 
his  rectory. 

We  have  been  asked  to  presume  that  the  commis- 
sioners must  have  awarded  compensation  for  these 
tithes,  from  the  length  of  time  that  has  elapsed  during 
which  no  tithes  have  been  claimed  for  the  lands  in 
Waddingham. 

This  presumption  is  repelled  by  the  express  terms  of 
the  award.  It  is  perfectly  clear  that  if  a  claim  for  com- 
pensation for  the  tithes  of  WdddiTigham  was  made  to  tlie 
commissioners,  such  claim  was  disallowed. 

The  authority  the  act  gives  to  the  commissioners  is  to 
assign  and  allot  to  the  rector  such  parcels  of  lands  as  they 
should  consider  to  be  a  fuU  satisfaction  of  his  different 
rights.  All  the  rights  to  be  compensated  are  enumerated. 
The  commissioners  are  not  authorized  to  decide  what 
rights  are  to  be  compensated,  but  only  to  ascertain  tlie 
amount  of  compensation  for  the  rights  specified  in  the 
act.  With  regard  to  the  tithes  of  Waddingham^  the 
legislature  has  not  permitted  the  commissioners  to  judge 
what  compensation  shall  be  made  for  them.  The  statute 
says  the  compensation  for  these  tithes  shall  be  two 
fifteenths  of  the  titheable  lands  in  JVaddinghanij  and 
the  commissioners  have  only  to  ascertain  what,  quality^ 
quantity^  and  situation  considered,  amounts  to  two 
fifteenths  of  the  titheable  lands  in  this  township. 

The  commissioners  not  having  made  any  compens- 
ation for  the  tithes  of  JVaddingham,  must  either  have 
resisted  a  claim  which  they  were  directed  to  compensate, 
or  from  inadvertence  have  omitted  to  make  compens- 
ation for  it.  Either  they  have  exceeded  their  authority 
in  the  award,  or  they  have  omitted  to  do  what  they 
were  expressly  required  to  do.  In  either  view  of  the 
case  their  award  is  void,  as  to  all  such  interests  as  are 
affected  by  their  exceeding  their  jurisdiction,  or  by  their 

omission. 


M»  CASES  IN  TRINITY  TERM 


1828*  Upon  tbe  best  consideralkm  I  hsre  been  able  to  give 
this  case,  I  am  of  opinion  this  rule  ought  to  be  dis- 
charglBd.  I  do  not  mean  to  sqr,  ooDtrary  to  principles 
loi^  established,  that  yon  can  give  the  contents  of  a 
written  agreement  in  evidaKse  without  (Nnodocing  the 
agreement  itsel£  If  it  were  necessary  in  this  case  to 
jprove  the  terms  of  the  h<dding  of  the  tenant,  I  should 
be  of  opinion  the  rule  should  be  complied  with,  and  that 
the  tenancy  could  not  be  proved  by  other  eiadence  than 
by  producing  the  written  agreement  itself.  But  it  ap- 
pears to  me  not  to  be  necessaiy  to  prove  my  item  of  the 
agreement.  The  fiicts  to  be  made  out  are  simply  these : 
^t  the  Plaintiffi  have  an  interest  in  the  premises,  and 
that  the  persons  named  in  the  declaration  are  their 
tenants.  Now  that  fact  is  capable  of  proof,  and  was 
actually  proved  without  the  intervention  of  any  agree- 
ment or  lease;  without  having  recourse  to  any  one  item 
init.  And  I  find,  so  lately  as  tbe  year  1827,  a^  case 
was  determined  by  the  Court  of  King's  Bench)  which  is 
so  like  this  case,  that  I  cannot  make  die  smallest  dis- 
tincdon.  Without,  therefore,  going  into  all  the  cases 
which  have  been  decided,*  I  think  it  sufficient  to  go  no 
further  than  to  read  an  authority  that  ^>pears  to  me  to 
be  decisive  upon  this  case.  It  is  the  case  of  The  King 
v«  The  Inhabitants  of  the  Holy  Trinity  and  St.  Margaret^ 
HuUj  which  is  to  be  found  in  1  Manning  Sf  ByUmts 
Hep.  444>.  (a) ;  and  the  question  was.  Whether  oc  not  tbe 
Plaintiff  was  entitled  to  a  settlement  upon  a  tenement  of 
10/.  a  year  value.  In  order  to  prove  that,  the  appellants 
were  proceeding  to  shew  that  the  pauper  was  in  the  occu- 
pation of  a  tenement  of  that  value :  the  respondent's  coun- 
sel thereupon  interposed,  and  asked  the  pauper  whether 
the  contract  under  which  he  held  the  tenement  was  not 
in  writing ;  and  upon  his  answering  that  it  was,  they 

objected 
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objected  that  no  pared  evidence  ooidd  be  received  upon  1828. 
the  snbject»  but  that  the  dooumeiit  itself  must  be  pro- 
duced, (MT  the  loss  of  it  proved^  Theappdlaots'  counsd, 
in  reply»  contended,  that  they  were  not  examining  as  to 
the  contents  of  the  document,  with  which  they  had 
nothing  to  do^  but  all  they  proposed  to  proves  was  the 
fact  of  the  occupation  and  the  rent  paid  by  the  o^ 
cupiw;  and  that  they  were  at  liberty  to  prove  so  much 
by  the  cross-examination  of  the  pauper,  without  any 
reference  to  the  agreement.  The  court  of  quarter  ses* 
sioBs,  however,  were  of  opinion  that  the  written  i^;ree* 
ment  ought  to  be  produced,  or  its  absence  accounted  for ; 
and  that  neither  being  done,  the  parol  evidence  was  not 
admisrible.  The  evidence  consequently  was  r^ected. 
,  Upon  a  case  being  granted^  the  Court  of  King's 
Bench  after  hearing  counsel  at  some  length  stopped  himy 
iind  mjf  Brother  Baj/Uy  said,  *'  The  appellants  did  not 
enquire  into  the  terms  or  contents,  of  the  written  agre^ 
menu  They  simply  asked  a  question  as  to  the  ftct, 
whether  the  pauper  had  or  had  not  been  tenant  of  the 
premises  iu  a  particular  parish.  Surely  in  reply  to  that 
question  the  witness  ought  to  be  allowed  to  say,  ^  I  was 
the  tenant  of  ^' "  In  giving  the  judgment  of  the  Court, 
my  Brother  Bayley  says :  "  The  contents  of  this  writteti 
agreement  could  not  be  proved  by  parol  evidence,  and, 
therefore,  it  was  properly  decided  in  the  cases  which 
have  been  cited,  that  where  such  a  written  agreement 
was  in  existence,  the  terms  of  the  tenancy  or  amount  of 
the  rent  could  be  proved  only  by  the  production  of  the 
agreement  itself.  But  the  rule  of  law  does  not  go  so 
£ur  aa  to  prevent  the  admission  of  parol  evidence,  of  the 
fact  that  the  relation  of  landlord  and  tenant  existed 
between  particular  parties  at  a  particular  time  in  a.  par- 
ticular parish.  I  think  decidedly  that  proof  by  parol 
of  the  fact  of  the  pauper's  havihg  been  tenant  was  re- 
ceivable, and,  therefore,  that  the  sessions  were  wrong." 

This 
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1828.  lliiB  question  was  blIbo  brought  before  the  Court  of 

King's  Bench  in  Tke  King  v.  InkabiUmts  of  Castle 
ilifor^07i(a),  .when  the  Court  held  the  agreement  must 
be  produced,  and  parol  evidence  oould  not  be  given  of 
itr  But  the  plaintiff  in  that  case  was  not  merely  to 
prove  there  was  the  relationship  of  landlord  and  tenant; 
he  sought  to  shew  by  the  agreement,  which  was  un- 
stamped, that  the  premises  were  of  the  value  of  10/. 
a  year,  of  which  he  offered  no  other  evidence  but  the 
contents  oC  the  contract  itself.  The  Court  held  that  he 
ought  to  produce  the  agreement,  and  tliat  he  could  not 
give  parol  evidence  of  it.  Lord  Tenterden  in  giving  his 
judgment,  referring  to  Dtroer  v.  Mestaer  (6),  says,  ^'  The 
promissory  note  was  there  admitted  in  evidence,  on  the 
ground  that  the  defimdant,  who  had  in  that  case  been 
guilty  of  a  crime,  should  not  be  allowed  to  relieve  him- 
self from  the  consequences  of  it  by  such  an  objection : 
(that  it  was  unstamped.)  And  so  in  the  case  of  forgery, 
a  prisoner  cannot  object  that  the  forged  instrument  when 
produced  cannot  be  given  in  evidence  for  want  of  a 
proper  stamp.  But  this  case  is  very  different;  for  the 
parties  here  seek  to  shew  the  value  of  a  tenement  by  the 
proof  of  a  contract  previously  entered  into  respecting  it. 
The  contract  was  not,  therefore,  in  this  case  collateral, 
but  of  the  very  essence  of  the  case."  To  be  sure  it 
was,  because  there  the  mode  resorted  to  for  proving  the 
value  was  to  shew  that  the  pauper  liad  contracted  to 
give  so  much. 

Now  in  the  present  case  there  is  not  one  syllable  lOf 
proof  of  what  quantity  of  rent  was  to  be  paid.  All  that 
it  was  necessary  to  prove,  was,  that  the  piainti£&  were 
landlords  of  the  "persons  named  in  the  declaration,  and 
that  they  were  tenants;  and  how  is  that  proved?  The 
landlordjs'  right  is  proved  by  the  best  of  all  possible  evi* 

(a)  3  B.  CsT  A.  588.  {b)  s  Esp.  9». 

dence; 
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dence;  they  claim  under  die  will  of  Mary  Sirotherj  and  1828. 
the  will  is  put  in  and  read,  and  by  the  will  the  Plain- 
tifls  are  constituted  tenants  in  common.  What  is  the 
next  fiict  proTed?  That  the  occupiers  are  tenants  to 
the  Ftainti£&  of  the  estate.  That  I  consider  would  be 
jnimd  facte  evidence  of  a  seizin  in  fee.  The  witness 
goes  on  to  say,  however,  not  that  he  is  in  possession 
merely,  but  ^  I  am  in  possession  as  tenant  to  the  two 
Plaintifis  to  whom  I  pay  rent.*'  That  is  all  that  it  is 
necessary  to  enquire.  The  objection  taken  at  the  trial 
was,  that  there  was  no  evidence  of  the  value  of  ^ 
reversion,  and,  therefore,  the  damages  could  not  be 
ascertained.  If,  indeed,  the  Pliuniifis  had  gone  for  da^ 
mages  commensurate  to  their  title,  and  wanted  to  prove 
it,  they  must  have  taken  some  course  or  other  to  do  it; 
but  the  Plaintiffs  do  not  appear  to  have  done  that  here. 
Probably  if  they  had  gone  for  damages  they  must  have 
gone  further,  and  liave  produced  their  agreement,  that 
being  the  only  means  by  which  they  could  shew  the 
extent  of  their  interest.  But  this  is  like  every  other 
case  where  no  real  damages  are  to  be  proved.  An 
injury  was  done,  but  the  Plaintiffs  were  content  to 
take  nominal  damages.  Now,  was  it  a  necessary  thing 
to  prove  extent  of  title  in  this  case  ?  I  apprehend  not,, 
because  in  the  case  which  will  most  probably  be  relied 
upon  as  deciding  this  point,  the  Court  held,  that  al^ 
though  there  was  no  evidence  of  damages,  the  party 
was  entitled  to  a  shilling.  I  am  speaking  of  the  case 
of  Cotterilt  V.  Hobby,  {a)  It  was  an  action  for  an  injury 
to  a  reversion,  by  cutting  down  a  tree.  The  first  count 
stated  a  written  agreement;  and  the  Court  held  there^ 
that  it  was  necessary  the  written  agreement  should  be 
produced.  And  why  ?  Because  there  the  question  was, 
whether  the  trees  had  been  demised;  that  could  only 

(a)  4B.  &C.465. 

be 
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1628.  be  ascertained  by  the  agreem^it  itsdf,  and  the  Court 
held  the  agreement  should  be  produced.  Now,  as 
there  is  no  question  of  that  sort  here,  I  do  not  think 
that  case  applies  to  the  principle  which  is  to  decide 
this.  The  Court  held  there,  thnt  the  plaint^  was 
entitled  to  recover  upon  his  count  in  trover,  the  de* 
fisndants  having  cut  down  a  tree  which  was  proved  to 
belong  to  the  plaintiff;  but  whether  the  plaintiff  claimed 
it  a^  reversioner  or  as  occupier,  or  by  any  other  title, 
WBS  not  the  questicm  in  the  action,  whidi  was  trespass 
on. the  case;  he  was  dearly  entitled  to  the  wood,  in 
ifthatever  charact^  he  appeared,  whether  as  reversioner 
or  occupier.  The  Court  held  he  was  entitled  to  recover 
the  value  of  the  tree,  inasmuch  as  evidence  had  been 
given  to  prove  his  title  to  it. 

I  am  of  opinion  this  rule  should  be  discharged* 

BuRBOUGH  J.  I  am  very  sorry  to  differ  from  my 
Brother  Gasdeej  bat  I  am  dearly  of  opinion'  the  other 
way,  and  I  will  state  very  shortly  why.  The  applt* 
cation  of  the  rules  of  evidence  depends  very  much  on 
the  nature  of  each  particular  action.  Here  the  Plain- 
tifi  have  a  reversionary  interest  in  lands  which  are  in 
the  possession  or  occupation  of  certain  persons.  But  it 
must  be  recollected  that  the  Defendants  are  entire 
strangers  to  such  interest,  as  they  are  not  the  tenants  or 
occupiers,  but  mere  wrong-doers.  I  admit  that  payment 
of' rent  is  primA  facie  evidence  of  a  reversion  in  the 
Plaintiffi^  but  when  one  of  those  witnesses  said,  be  was 
tenant  to  the  Plaintifis,  and  held  under  an  agreement, 
no  parol  evidence  was  receivable,  as  the  agreement  itself 
should  have  been  produced.  Whether  the  Plaintiffs  were 
entitled  or  not  would  depend  on  the  constroction  of  that 
instrument^  and  when  produced,  it  might  shew  an  in^* 
terest  different  from  that  of  a  reversionary  interest.    It 

is 
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is  impossible  to  say  what  the  Plain tifis'  interest  was^  1828. 
until  the  instrument  was  produced.  There  was  no 
evidence^  therefore,  to  go  to  the  jury  of  any  reversion, 
and  the  Plaintiffs  fisiiled  in  the  material  point.  As  to 
the  verdict  being  taken  for  nominal  damages,  that  proves 
nothing  in  my  opinion.  There  was  nothing  proper  to 
go  to  the  jury,  unless  the  agreement  were  produeed ; 
and  I,  therefore,  should  have  directed  a  verdict  for  the 
I>efendant.  It  is  the  common  course  in  trials  at  Nisi 
Prius,  if  the  term  a  par^  holds,  is  by  a  contract  in 
writing,  to  have  the  contract  produced,  and  no  other 
evidence  can  be  receivable  to  explain  its  contents ;  and 
her%  as  the  Plainti&  did  not  produce  the  agreement 
they  made  out  no  case  against  the  Defendants  as  wrong- 
doers. The  Defendants  are  mere  wrong^doers,  and  not 
tenants  or  occupiers. 

On  the  whole,  therefore,  it  appears  to  me,  that  the 
general  rule,  of  evidence,  as  laid  down  by  the  text 
writers  with  respect  to  the  admissibility  of  parol  tes- 
timony to  explain  the  contents  of  a  written  instrument, 
is  particularly  applicable  to  this  case.  Here  the  par^ 
hdd  by  a  written  agreement,  which  should  have  been 
produced,  without  which  he  proved  nothing.  I  am 
clearly  of  opinion,  that  the  rule  of  evidence  should  have 
been  complied  with ;  and,  therefore,  that  the  rule  for  a 
new  trial  must  be  made  absolute. 

Park  J.  Upon  the  first  question  I  think  that  there 
was  sufficient  evidence  to  go  to  the  jury  of  a  tenancy  by 
both  (be  occupiers  named  in  the  declaration  under  both 
the  Plaintiffs. 

The  main  question  is,  Whether,  in  order  to  prove  a 
reversion  in  the  Plaintiffi,  it  Was  necessary  to  give  more 
evidence^  than  was  given  at  the  trial  ?  I  am  of  opinion 
it  was  not.  Let  us  see  what  was  proved.  The  Plain- 
ti£&  had  the  property  devised  to  them  as  tenants  in 

common. 
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1828.  common)  by  the  will  otMarjf  ShrcfUwr^  whidi  was  read. 
It  does  not  state  what  quantum  of  estate  they  had ;  but 
in  the  absence  of  other  proofs  the  estate  being  devised 
to  themi  and  rent  being  paid  to  them,  it  is  to  be  pre- 
sumedy  till  the  contrary  is  shewn,  to  be  a  tenancy  in 
fee.  The  tenants  could  not  have  the  fee,  fot  that  would 
have  required  a  conveyance  by  deed,  whereas  this  is 
only  said  to  be  an  agreement* 

But  it  was  said  by  counsel  at  the  trial,  the  agreement 
ought  to  have  been  produced,  because  (amongst  other 
things)  the  Plaintiffs,  without  it,  could  not  shew  the 
amount  of  the  damages,  for  they  could  not  shew  the 
extent  of  their  reversion,  upon  the  duration  of  which 
their  injury  and  damage  depended.  True,  this  is  cer- 
tainly so ;  but  what  is  that  to  the  Defendants  ?  The  Plain- 
tiffs are  the  losers  by  that,  and  they  have  lost,  having 
only  got  Is.  damages ;  and  if  they  had  only  a  week's 
reversion,  they  could  not  have  got  less.  This  is  all  that 
it  is  necessaiy  for  me  to  say  on  this  part  of  the  case, 
and  I  think  I  am  borne  out  by  authority;  and  although, 
ao  doubt,  in  this  matter,  as  well  as  in  most  others,  there 
is  a  contrariety  of  decisions,  yet  I  am  a  great  enemy  to 
vacillations  in  judgment ;  and  even  if  there  are  many 
cases  the  other  way,  yet,  finding  cases  perhaps  com- 
paratively modem  in  support  of  my  present  opinion,  I 
think  it  better  to  stand  upon  the  later  authorities. 

The  doctrine  I  wish  to  be  understood  as  holding  is 
this,  that  parol  evidence  of  the  contents  of  a  written  in- 
strument cannot  be  given  where  the  contract  contained 
in  such  instrument  is  the  subject  of  the  suit;  because 
the  terms  of  the  agreement  must  depend  on  the  written 
instrument 

Thus,  in  one  of  the  cases.  Brewer  v.  Palmer  {a\  Lord 
Ekhn^  then   Chief  Justice  of  this  Court,   where  an 

(«)  3  Esf.  N.  P.  C.  %i3. 
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action  for  the  use  and  oocopation  of  Certain  premises,  1828. 
which  bad  been  demised  by  an  agreement  in  writing, 
way  brought,  nonsuited  the  plaintiff  on  the  non-pro- 
duction of  the  writing;  and  rightly,  because  the  terms 
of  the  holding  must  have  been  proved,  and  they  could 
be  allowed  to  appear  from  the  written  agreemait  only. 

The  principle,  as  &r  as  I  have  been  able  to  discover 
it  by  reference  to  many  cases,  is  that  shortly  stated  by 
Lord  Tenierden  in  his  usual  neat  and  precise  manner. 
^  The  parties  seek  to  shew  the  value  of  a  tenement  by 
the  proof  of  a  written  contract  previously  entered  into 
respecting  it.  The  contract,  therefore,  is  not  collateral 
but  of  the  very  essence  of  the  cascj  and  therefore  could 
not  be  proved. by  parol  evidence." 

That  was  the  opinion  he  gave  in  a  very  short,  but 
very  correct,  judgment  in  The  King  v.  Inhabitants  of 
Castle  Morton.  There,  a  pauper  being  removed,  claimed 
a  settlement  by  having  rented  a  tenement  of  lOA  a 
year;  and  it  appeared  that  the  renting  was  by  virtue 
of  a  written  agreemenl^  which  it  was  necessary  in  that 
instance  to  produce,  inasmuch  as  no  other  evidence  was 
adduced  to  shew  the  value  of  the  premises.  The  Court 
held,  that  the  written  agreement  should  have  been  pro* 
duced,  for  there  the  contract  was  not  collateral,  but  the 
very,  essence  of  the  case.  The  same  rule  applies  to  the 
case  of  Dffuar  v.  Meslaer.  {a)  But,  on  the  other  hand^ 
Bucher  v.  Jarrett  (b)  seems  to  me  to  go  the  full  length  of 
this  ci^^e,..  It  was  an  action  of  trovei*  for  the  certificate  dS. 
a  ship's  r^istry,  and  it  was  hdd  the  certificate  might  be 
proved  by  the  production  of  the  registry  from  which  it 
was  copied,  though  no  notice  had  been  given  to  produce 
the  certificate  itself.  Lord  Alvanley^  Mr.  Justice  Heaihf 
TAr.  Justice  Moqkef  and  Mr.  Justice  Chambre  gave  their 
opinion^  at  full  length  upop  the  case;  and  the  judgment 
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1828*  of  Mr.  Justice  Chambre  in  particular  states  the  point  most 
neatly,  and  carries  the  principle  to  the  full  extent  of  the 
present  case.  He  says,  '^  There  is  an  essential  differ- 
ence, as  I  conceive,  between  the  mode  of  proving  a  very 
general  or  a  very  minute  description  of  a  written  instru- 
ment. The  rule  undoubtedly  is,  that  no  evidence  can 
be  received  of  the  contents  of  a  written  instrument,  but 
the  instrument  itself.  But  in  this  case  the  Plaintiffs 
declared  in  trover  for  a  written  instrument,  describing  it 
generally,  and  not  referring  to  its  contents,  of  which 
evidence  could  not  have  been  received,  as  no  notice  had 
been  given  to  the  Defendant  to  produce  the  instrument 
itself." 

There  is  also  the  case  of  H(m  v.  HaU  (a),  which  was 
decided  upon  the  same  principle  as  that  which  I  have 
just  mentioned.  It  was  an  action  of  trover  for  a  bond. 
It  was  contended  the  plaintiff  might  give  parol  evidence 
of  it  to  support  the  general  description  of  the  instrument 
stated  in  the  declaration,  it  not  being  necessary  in  such 
an  action  to  go  into  minute  particulars  of  the  contract 
by  producing  the  instrument  itself.  The  Chief  Justice, 
Lord  EUenborottgky  and  Mr.  Justice  Le  Blanc,  after 
entering  fully  into  the  case,  held,  that  in  the  nature  of 
things,  it  was  not  necessary  that  it  should  be  so :  that  the 
case  did  not  require  the  production  of  the  instrument 

Jolly  V.  Taylor  (b)  was  an  action  of  assumpsit  against 
the  proprietor  of  a  stage-coach  on  a  promise  to  carry 
three  promissory-notes  of  5/.  each  from  Ware  to  London. 
It  was  objected  by  Mr.  Seijt.  Besff  that  before  giving 
evidence  of  the  contents  of  the  notes  the  plaintiff  must 
prove  a  notice  to  produce  them,  as  promissory-notes, 
like  all  written  instruments,  should  speak  for  them- 
selves, and  were  not  to  be  described  according  to  the 
loose  recollection  of  witnesses.    But  Chief  Justice  Mans- 

{a)  14  Bajt,  tf4'  (t)  I  Campb.  143. 
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jfeW  said,  **  A  notice  here  appears  to  me  to  be  un- 
necessary. I  can  make  no  distinction  as  to  this  purpod^ 
between  written  instruments  and  other  articles ;  between 
trover  for  a  promissory«note  and  trover  for  a  waggon 
and  horses." 

The  case  of  Davis  v.  Reynolds  {a)  was  an  action  where 
Cawper  and  Co.  of  Lotidon  had  bought  of  Peacock 
and  Co.,  who  resided  in  the  North  of  England^  certain 
flax,  which  had  been  consigned  to  Ccnoper^  and  landed 
on  the  defendant's  wharf  in  London.  Copper  and  Co. 
had  transmitted  to  Peacock  their  acceptance  for  the 
amount,  and  had  sold  the  flax  to  the  plaintiff  who  had 
paid  them  the  amount,  and  had  taken  a  receipt.  The 
bill  of  lading  was  tendered  in  evidence,  but  rejected  for 
want  of  a  stamp.  Lord  Ellenborotigh  said,  ♦*  The  right 
of  possession  follows  the  right  of  property.  When  the 
goods  arrived  at  the  wharf  they  were  delivered  to  the 
wharfinger,  as  the  bailee,  for  the  benefit  of  the  person 
entitled.  At  that  time  Cowper  and  Co.  were  entitled, 
for  they  had  paid  their  accepted  bill  for  the  goods,  which 
does  not  appear  to  have  been  dishonoured;  they  had 
thereby  acquired  a  right  of  property  which  they  were 
competent  to  assign." 

In  Doe  d.  Sir  Mark  Wood  v.  Morris  (i)  it  was  holden 
that  in  ejectment  the  landlord  having  proved  payment 
of  rent  by  the  defendant,  and  half  a  year's  notice  to  quit 
given  to  him,  cannot  be  turned  round  by  his  witness 
proving  on  cross-examination,  that  an  agreement  relative 
to  the  lofid  in  question  was  produced  at  a  former  trial 
between  the  same  parties,  and  was,  on  the  morning  of 
the  then  trial,  seen  in  the  hands  of  the  plaintiff's  at- 
torney, the  contents  of  which  the  witness  did  not  know ; 
no  notice  having  been  given  by  the  defendant  to  pro- 
duce that  paper ;  for  though  it  might  be  an  agreement 
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relative  to  the  land,  it  might  not  affect  the  matter  in  judg- 
ment, nor  even  have  been  made  between  those  parties. 

In  the  present  case  it  was  not  necessary,  in  order 
to  prove  the  reversionary  interest  to  be  in  the  Plain- 
tiffs, to  produce  an  agreement  with  their  lessee,  when 
it  was  clearly  proved  they,  the  Plaintiffs,  held  the  pre- 
mises as  tenants  in  common  und^r  the  teiHy which  was 
read.  And  although  the  quantum  of  interest  which 
each  had  did  not  appear,  still  there  was  primdjacie 
evidence  of  a  holding  in  fee  till  the  contrary  waa 
shewn.  In  Doe  d.  Sir  M.  Wood  v.  Morris,  Lord 
EUenborough  says,  '^  How  can  we  say  that  the  plaintiff 
ought  to  have  been  nonsuited  for  want  of  giving  the 
best  evidence  of  the  tenancy,  unless  it  appeared  that 
there  was  other  and  better  evidence  of  it  in  an  agree- 
ment in  writing  between  the  landlord  and  his  tenant, 
which  the  landlord  kept  back  ?  Enough  at  least  ought 
to  appear  to  shew  that  the  paper  not  produced  was 
better  evidence  of  the  terms  of  the  tenancy  than  the 
evidence  which  was  received;  but  it  did  not  appear  that 
it  was  an  agreement  between  these  parties,  or  that  it 
was  an  existing  agreement  at  this  time.  It  might  have 
been  an  agreement  between  the  defendant  and  his  former 
landlord,  or  it  might  have  related  to  a  former  period  of 
the  tenancy.  The  witness  did  not  profess  to  know  any 
thing  of  the  contents  of  the  paper,  only  that  it  was  an 
agreement  relative  to  the  lands  in  question.  We  deter- 
mined a  case  of  Doe  d.  Sherwood  v.  Pearson  similar 
to  this,  in  the  last  term,  where  the  rule  for  a  new  trial, 
which  was  moved  on  the  same  ground,  was  finally  dis- 
charged." 

In  the  case  of  Stevens  v.  Pinney{a\  my  learned 
Brother  Burrough  held,  that  it  was  not  necessary  to 
produce  the  written  agreement 


{a)  %  B.  Moore,  34^. 
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It  was  an  acdon  for  work  and  labour.  The  plaintiff  1828. 
having  proved  the  value  of  the  work  done,  and  closed, 
his  case,  one  of  the  defendants'  witnesses  swore  that 
there  was  a  memorandum  in  writing,  containing  an 
estimate  of  the  prices  at  which  the  work  was  to  be  per- 
formed, and  produced  a  copy  in  the  plaintiff's  hand- 
writing unstamped,  and  not  signed  either  by  him  or  the 
defendant.  The  learned  Judge  who  tried  the  cause 
held^  that  the  plaintiff  was  not  thereby  precluded  from 
recovering  on  the  common  counts.  I  do  not  think  that 
will  apply  to  the  present  case.  The  case  afterwards 
came  before  the  Court,  when  the  ruling  of  my  learned 
Brother  was  confirmed,  and  the  Court  certainly  relied 
very  much  on  the  case  of  Doe  d.  Sir  M.  Wood,  and  the 
case  there  mentioned  of  Shearwood  v.  Pearson,  as  sup- 
porting that  opinion. 

The  remaining  case  to  be  mentioned  is  The  King  v. 
The  Inhabitants  of  the  Holy  Trinity,  Hull ;  and  it  does 
seem  to  me  to  be  quite  impossible  to  distinguish  the 
reasoning  of  the  judgment  in  that  case  from  the  pre- 
sent. If  that  case  be  law,  and  if  it  be  a  decision  of  a 
competent  jurisdiction,  I  do  not  think  it  is  necessary 
now  to  go  back  to  more  remote  decisions  on  any 
special  deviation  from  the  old  rule.  My  learned 
Brother  Bayley,  in  giving  judgment  in  that  case,  says 
<<  the  contents  of  this  written  agreement  undoubtedly 
could  not  be  proved  by  parol,  and,  therefore,  it  was 
properly  held  in  the  cases  which  have  been  cited,  that 
where  such  written  agreement  was  in  existence,  the 
terms  of  the  tenancy  or  the  amount  of  the  rent  could  be 
proved  only  by  the  production  of  the  agreement  itself. 
But  the  rule  of  law  does  not  go  so  far  as  to  prevent  the 
admission  of  parol  evidence  of  the  fact,  that  the  relation 
of  landlord  and  tenant  existed  between  particular  parties 
at  a  particular  time,  in  a  particular  parbh ;  I  think  de- 
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cidedly,  that  proof  by  parol  of  the  fact  of  the  pauper's 
having  been  tenant  was  receivable,  and,  therefore,  that 
the  sessions  were  wrong."  The  other  Judges  concurred 
with  the  judgment  delivered  by  the  learned  Judge. 
That  case  I  cannot  distinguish  from  the  present.  There 
is  a  discrepancy  between  the  cases  on  this  subject^  which 
is  much  to  be  lamented.  I  have  only  to  say,  that  the 
case  of  The  Kingy.  The  Inhabitants  rfihe  Holy  Trinity^ 
Hull^  is  certainly  much  posterior  in  point  of  date  to 
that  of  CotteriU  v.  Hobby. 

The  main  case,   however,  upon  the  subject,  and  to 
which  I  pay  the  most  unfeigned  respect,  is  the  case  of 
Doe  d.  Shearwood  v.  Pearson,  {a)     The  objection  arose 
.upon  the  notice  to  quit.     The  son  of  the  lessor  of  the 
plaintiff  proved  that  he  had  received  rent  of  the  defend- 
ant for  his  mother,  and  the  time  of  these  receipts  agreed 
with  the  time  for  which  the  notice  to  quit  was  given ; 
but  he  also  spoke  of  the  time  for  quitting  from  a  written 
agreement  entered  into  at  the  time  of  the  taking  be- 
tween his  mother  and  the  defendant,  which  he  said  he 
had  lately  seen  in  the  possession  of  his  mother,  where- 
upon the  objection  arose  that  the  agreement  ought  to 
have   been   produced,    which   was    overruled:  by   Mr. 
Justice  Chambre  at  the  trial  at  York^  and  on  its  after- 
wards coming  before  the  Court  to  set  aside  his  opinion, 
the  rule  was  finally  discharged.     Now,  where  such  a 
man  as  Mr.  Justice  Chambre^  whose  knowledge  in  his 
profession  was  so  considerable,  whose  clearness  of  head 
and  accuracy  of  understanding  were  well  appreciated  by 
all  his  contemporaries,  held  this  opinion,  and  when  that 
opinion  was  confirmed  by  Lord  EUet^orough,  Mr.  Jus« 
tice  Grose,  that  able  and  consummate  lawyer,  Mr.  Jus- 
tice Le  BImiCy  and  Mr.  Justice  Bcyley^^  greatly  as  I 
lament  that  I  differ  in  opinion  from  my  Lord  Chief 


(a)   1%  Eastf  239. 
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Justice,  and  my  Brotlier  Burroughs  whose  opinion  I  also  1828. 

greatly  and  highly  value  —  if  I  err,  I  err  with  those  re-  1^  ^  " 

specting  whom  and  whose  authority  no  Judge  has  occasion  «, 

to  be  ashamed.     I  therefore  am  of  opinion  with  my  Baub* 
Brother  Gaselee^  that  the  rule  ought  to  be  discharged. 

Best  C.  J.  Since  this  case  was  argued  at  the  bar,  it 
has  occupied  a  great  deal  of  my  attention,  and  I  have 
anxiously  endeavoured  to  reconcile  my  opinion  with 
that  of  my  two  learned  Brothers,  from  whom  I  have 
the  misfortune  to  differ.  But  I  have  not  been  able 
to  do  so. 

I  sddom  pass  a  day  in  a  Nisi  Pritis  court  without 
wishing  that  there  had  been  some  written  statement, 
evidentiary  of  the  matters  in  dispute.  More  actions 
have  arisen  perhaps  from  want  of  attention  and  ob- 
servation at  the  time  of  a  transaction,  from  the  im- 
perfection c^  human  memory,  and  from  witnesses  being 
too  ignorant,  too  much  under  the  influence  of  prejudice^ 
to  give  a  true  account  of  it,  than  from  any  other  cause. 
There  is  often  a  great  difficulty  in  getting  at  the  truth 
by  means  of  parol  testimony.  Our  ancestors  were  wise 
in  making  it  a  rule  that  in  all  cases  the  best  evidence 
that  could  be  had  should  be  produced;  and  great 
writers  on  the  law  of  evidence  say,  if  the  best  evidence 
be  kept  back,  it  raises  a  suspicion  that  if  produced  it 
would  falsify  the  secondary  evidence  on  which  the  party 
has  rested  his  case.  The  first  case  these  writers  refer 
to  as  being  governed  by  this  rule  is,  that  where  there  is 
a  contract  in  writing  no  parol  testimony  can  be  received 
of  its  contents,  unless  the  instrument  be  proved  to 
have  been  lost.  It  b  assumed  tlie  case  before  us  is 
not  within  this  rule,  and  that  the  Plaintiffs  did  not  give 
parol  evidence  of  the  contents  of  the  lease  of  the  prer 
mises,  for  the  injury  for  which  this  action  was  brought. 
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1828.  Tbis  will  be  found  to  be  a  mbtake;  for  the  declaration 
states  that  the  Plaintiffs  had  let  these  premises  to  certain 
tenants,  and  that  the  conduct  of  the  Defendants  is  in- 
jurious to  the  reversion  which  the  Plaintiffs  have  in 
them.  This  statement  must  be  proved ;  and  is  not  the 
lease,  which  states  all  the  circumstances  of  the  tenancy, 
the  best  evidence  of  them  ? 

If  there  had  been  no  contract  in  writing,  the  tes- 
timony of  the  tenants  that  they  occupied  the  premises  in-< 
jured  by  the  Defendants,  and  that  they  paid  the  Plaintifi& 
rent  for  these  premises,  would  have  proved  the  declar- 
ation ;  such  testimony  would  in  that  case  have  established 
the  relationship  of  landlord  and  tenant,  and  have  shewn 
that  the  Plaintiffs  must  have  had  a  reversion  at  the 
expiration  of  the  regular  notice  to  quit,  or,  at  the  fur* 
thest,  at  the  expiration  of  three  years ;  that  being  the 
longest  period  for  which  a  parol  lease  could,  by  the 
Statute  of  Frauds,  be  granted.  But  as  there  was  a 
lease  or  agreement  in  writing,  that  lease  or  agreement 
was  better  evidence  of  the  relationship  of  landlord  and 
tenant  than  any  parol  evidence  that  could  be  adduced. 

This  lease  or  agreement  gave  a  description  of  the 
premises  demised,  and  stated  the  names  of  the  tenants 
to  whom  they  had  been  leased,  the  persons  by  whom, 
and  the  term  for  which  they  were  demised. 

These  parts  of  die  contract  could  be  seen  by  its  pro- 
duction only,  and,  therefore,  the  contract  was  the  best, 
and,  I  think,  the  only  evidence  that  could  be  received. 
But  there  is  one  fact  that  cannot  be  inferred  from  the 
fiurts  proved  in  the  case,  and  can  only  be  obtained 
from  the  production  of  the  lease  or  contract;  namely, 
the  duration  of  the  term.  It  has  been  said  at  the 
bar,  that  the  Plaintiffs  were  content  to  take  nominal 
damages,  and  it  was  not  material  to  shew  when  the 
estate  which  was  injured  was  to  return  into  their  pos- 
session. 
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session.  But  it  does  not  appear  from  the  evidence, 
that  they  had  any  reversion.  This  estate  might  be 
granted  for  one  thousand  years;  might  be  the  assign- 
ment of  a  term  with  a  covenant  by  the  assignee  to 
pay  rent.  If  the  Plaintiffs  would  have  no  reversion  for 
a  thousand  years,  I  doubt  whether  they  would  have  such 
an  interest  as  to  maintain  an  action  for  an  injury  to  so 
remote  a  reversion.  To  support  an  action  of  this  sorty 
there  must  be  some  damage,  and  it  is  impossible  to 
prove  any  damage  in  the  case  I  have  stated.  The  ob- 
jection, however,  on  which  I  rest  my  opinion  is  this, 
that  matters  which  are  stated  in  the  lease,  have  been 
proved  by  parol  testimony. 

It  cannot  be  denied  that  the  lease  must  have  been 
produced  to  prove  the  amount  of  rent,  if  it  were  necessary 
to  ascertain  it. 

The  lease  also  states  the  landlord's  and  tenants' 
names,  and  describes  the  premises,  and  the  term.  If 
the  lease  must  be  produced  to  prove  the  rent,  it  must, 
for  the  same  reasons,  be  produced  to  prove  these  other 
&cts. 

Lord  Mansfield^  speaking  many  years  ago  against 
subtilties  and  refinements  being  introduced  into  our 
law,  said  they  were  encroachments  upon  common  sense, 
and  mankind  would  not  fail  to  regret  them.  It  is  time,  he 
says,  these  should  be  got  rid  of:  no  additions  should  be 
made  to  them :  our  jurisprudence  should  be  bottomed 
on  plain  broad  principles,  such  as,  not  only  Judges  can 
without  difficulty  apply  to  the  cases  that  occur,  but  as 
those  whose  rights  are  to  be  decided  upon  by  them  can 
understand.  If  our  rules  are  to  be  encumbered  with  all 
the  exceptions  which  ingenious  minds  can  imagine, 
there  is  no  certain  principle  to  direct  us,  and  it  were 
better  to  apply  the  principles  of  justice  to  every  case, 
and  not  to  proceed  to  more  fixed  rules. 

If 
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If  plain  intelligible  rules  are  more  necessary  in  one 
part  of  our  law  than  another,  the  necessity  exists  most 
strongly  in  the  law  of  evidence.  The  law  of  evidence 
is  the  same  in  actions  for  injuries  to  the  reversion  as 
in  high  treason ;  and  one  of  the  most  learned  writers 
upon  the  spirit  of  the  laws  of  England  has  said,  that 
uncertainty  in  the  law  of  high  treason  would  prevent  any 
state  from  being  free.  This  was  the  opinbn  of  our 
ancestors,  who,  in  Edward  the  Third's  time,  crushed, 
by  one  statute,  all  the  snbtilties  and  uncertainties  that 
had  been  introduced  into  our  laws.  The  relaxing  the 
rules  of  evidence  is  more  dangerous  in  the  administration 
of  justice,  than  all  the  constructive  treasons  that  ever 
were  invented.  Suppose  it  to  be  proved,  under  an  in- 
dictment for  treason,  that  arms  and  treasonable  papers 
are  found  in  a  house.  To  prove  that  that  house  was  in 
the  occupation  of  one  of  the  prisoners,  the  landlord  is 
called,  who  says  that  the  prisoner  took  the  house  of  him, 
and  paid  him  rent;  upon  this  the  witness  is  asked,  if 
he  did  not  let  his  house  by  a  lease  in  writing,  and  he 
answers  in  the  affirmative ;  and  suppose  an  objection  is 
made  for  the  prisoner  that  die  written  instrument  is  the 
best  evidence  to  shew  who  was  die  tenant  of  the  house ; 
the  judge  answers,  if  yon  wish  to  prove  the  contents  of 
the  lease,  you  must  produce  it,  but  the  prosecutors 
only  want  to  shew  that  the  prisoner  was  tenant,  and 
although  the  lease  would  certainly  shew  that,  yet  the 
tenancy  of  the  prisoner  may  be  proved  by  the  pa3rment 
of  rent.  A  gunsmith  froip  Birmingham  proves  the 
prisoner  was  the  person  who  bought  the  arms  of  him, 
and  that  he  sent  them  to  his  house,  and  that  a  person 
who  appeared  to  be  the  tenant  of  the  house,  and  re- 
sembled the  prisoner,  paid  for  them.  He  is  asked  if 
the  order  for  the  arms  was  not  in  writing,  and  if  he  ever 
saw  the  prisoner  before,  unless  the  j)erson  who  paid  for 

the 
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the  arms  was  the  prisoner:  he  is  asked  whetlier  the  18%, 
prisoner  was  the  person  who  paid  for  the  arms ;  but  he 
cannot  swear  to  bis  identity.  Then  an  objection  ia 
inade>  that  the  order  should  be  produced,  and  proved  to 
be  in  the  handowriting  of  the  prisoner.  The  judge  says^ 
as  he  must  do,  these  arms  are  sent  to  a  house  of  which 
the  prisoner  is  tenant;  they  are  proved  to  be  paid  for  at 
the  time  by  a  person  who  appeared  to  be  the  occupiers 
and  who  resembles  the  man  at  the  bar:  the  judge  addi^ 
thai  this  is  evidence  from  which  the  jury  may  infer  that 
the  prisoner  was  the  person  who  bought  the  arms.  The 
prisoner  is  ccmvicted ;  and  on  further  enquiry  the  lease, 
and  letter  to  the  Birmitigham  manufacturer  are  pro- 
duced, and  it  appears  by  the  lease,  tliat  the  house  was  let 
to  the  prisoner's  brother,  who  strongly  resembled  the 
priscMier,  and  the  letter  to  the  Birmingham  manufiu;turer 
of  arms  is  written  by  that  brother  in  his  own  name,  and 
not  in  the  name  of  the  prisoner*  Would  any  judge 
venture  to  advise  the  King  to  execute  a  prisoner  under 
such  circumstances?  The  government  are  placed  m 
this  dilemma  by  receiving  evidence  like  that  on  which 
the  Plaintiffs'  case  rests.  Notwithstanding  the  difference 
that  there  is  between  the  importance  of  the  enquiry  in 
the  criminal  and  the  civil  courts,  the  rules  of  evidence  are 
the  same  in  both.  I  should  not  hesitate  on  principle 
alone,  unsupported  by  any  previous  determination,  to 
say  that  you  cannot  prove  any  of  the  contents  of  a  lease 
or  contract,  but  by  the  lease  or  contract :  the  contract 
must  be  shewn. 

The  rule  of  law  relative  to  the  proof  of  the  contents 
of  written  instruments  is  laid  down  with  great  clearness 
by  Lord  Tenterden  in  the  House  of  Lords,  in  the 
Queen's  case  (a) :  ^'  The  contents  of  every  written  paper 
are,  according  to  die  ordinary  and  well-established  rules 

{a)  %B.^  B.  a86. 
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of  evidence,  to  be  proved  by  the  paper  itself^  and  that 
alonei  if  the  paper  be  in  existence."  Let  us  see  how 
this  principle  has  been  acted  upon  in  tlie  cases  which 
have  come  before  the  Court  In  Hodges  v.  Drdkefurd  {a) 
it  was  proved  by  a  witness  that  the  defendant  had  ad- 
vertised his  shop  to  be  lety  and  that  the  advertisement 
stated  that  the  consumption  of  the  shop  amounted  to 
fifteen  sacks  of  flour  per  week :  some  witness  proved 
that  the  defendant  said  that  the  shop  did  business  to  the 
extent  stated  in  the  advertisement,  and  that  there  was 
an  agreement  in  writing.  The  Court  held,  that  as  the 
agreement  on  which  the  action  was  brought  was  in 
writing,  the  plaintiff  could  not  make  out  his  case  with- 
out producing  that  agreement  Breooer  v.  Palmer  is 
but  a  Nisi  Prius  case ;  but  it  was  decided  by  one  of  the 
most  eminent  Judges  that  ever  sat  in  Westminster  Hall, 
and  is  quoted  with  approbation  by  every  writer  on  the 
law  of  evidence.  It  was  confirmed  afterwards  in  bancoy 
and  has  been  subsequently  acted  upon.  That  was  an 
action  for  use  and  occupation ;  there  was  an  unstamped 
agreement  in  writing,  and  the  plaintiff's  counsel  con- 
tended that  he  ought  to  be  at  liberty  to  go  into  evidence 
of  the  use  and  occupation.  Lord  Eldon  held,  that  the 
plaintiffs  were  bound,  if  there  was  a  lease,  to  produce  it 
in  evidence,  as  it  might  contain  clauses  which  would 
prevent  the  plaintiff  fix>m  recovering,  and  that  there- 
fore  it  ought  to  be  produced.  So  in  the  present  case^ 
the  contract,  if  produced,  might  have  shewn  that  the 
Plaintiffs  had  no  right  to  recover  in  this  action.  The 
case  of  Brewer  v.  Palmer  is  confirmed  by  the  case  of 
Itamsbottom  v.  Turner  (6),  and  has  always  been  acted 
on.  In  Doe  d.  Sir  Mark  Wood  v.  Morris  the  landlord 
having  proved  payment  of  rent  by  the  defendant,  and 
half  a  year's  notice  to  quit,  a  witness  said  there  had 
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been  an  agreement  in  writing  relating  to  these  lands^  1828. 
but  not  to  the  existing  tenancy  between  the  plaintiff 
and  the  defendant;  and  a  verdict  was  given  for  the 
lessor  of  the  plaintiff.  Upon  a  motion  to  set  it  asidey 
Lord  EUenboroughi  in  giving  judgment,  makes  use  of 
these  words :  *^  How  can  we  say  that  the  plaintiff  ought 
to  have  been  nonsuited  for  want  of  giving  the  best 
evidence  of  the  tenancy,  unless  it  appeared  there  was 
other  and  better  evidence  of  it  in  an  agreement  ?"  Lord 
EUenborough  in  that  case  recognizes  the  principle  that 
the  best  evidence  of  a  tenancy  is  the  agreement ;  but  in 
that  case  there  was  no  proof,  as  there  is  in  this,  that 
there  was  any  agreement  applicable  to  the  existing 
tenancy.  If  Lord  EUenborough  and  the  Court  of  King^s 
Bench  had  been  called  on  to  decide  this  case,  instead  of 
the  one  which  was  before  them,  in  which  it  did  not 
i^pear  that  the  agreement  related  to  the  existing 
tenancy,  they  must,  to  have  been  consistent,  have  de- 
cided that  in  this  case  the  agreement  relating  to  the 
existing  tenancy  ought  to  be  produced. 

The  case  of  CotteriU  v.  Holby^  is  in  my  opinion 
also  decisive  on  the  point.  The  declaration  stated,  that 
at  the  time  of  the  grievance  complained  of,  a  certain 
dose,  situate,  &c.  was  in  the  possession  and  occupation 
of  one  JFf.  C  Morgan  as  tenant  thereof  to  the  Plaintiff 
It  was  an  action  for  an  injury  to  the  reversion,  the 
Defendant  having  cut  down  a  quantity  of  branches  from 
certain  trees  then  standing  and  growing  in  and  upon 
the  said  close.  There  was  a  second  count  in  trover  for 
the  timber.  Plea,  the  general  issue.  At  the  trial  before 
Garrooo  B.,  Morgan  was  called  as  a  witness  for  the 
Plaintiff,  and  proved  that  he  was  tenant  to  the  Plaintiff 
of  the  close  in  question  under  a  written  agreement:  that 
Defendants  lopped  some  branches  off  the  trees  growing 
there,   and  carried  them  away*     No   evidence  of  the 

value 
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1828.  value  was  given.  For  the  Defendant,  it  was  objected, 
that  the  agreement  nnder  which  Morgan  held  should 
have  been  produced,  for  that  it  could  not  otherwise  ap- 
pear that  the  Plaintiff  was  reversioner  of  the  trees.  My 
Brother  Bayley  in  giving  the  judgment  of  the  Court 
MyS)  ^'  It  having  been  shewn  that  Morgan  held  under  a 
written  agreement,  I  am  of  opinion  that  the  terms  of 
holding  could  only  be  proved  by  that  instrument,  and, 
consequently,  that  the  verdict  on  the  first  count  cannot 
be  sustained."  I  cannot  distinguish  that  case  from  the 
present.  It  appears  to  me  that  case  is  supported  by 
principle;  it  is  supported  by  a  variety  of  previous  autho- 
rities which  can  be  traced  back  to  remote  periods* 
There  is  a  series  of  decbions,  one  following  the  other, 
each  agreeing  with  the  other,  all  recognizing  the  general 
rule  upon  which  I  put  this  case ;  but  unfortunately  they 
are  inconsistent  with  the  one  I  am  now  coming  to^ 
vriiich  was  decided  by  my  Brother  Bayley^  and  is  at 
variance  with  his  other  decision.  The  last  case  upon 
the  subject  is  The  King  v.  The  Inhabitants  (^  the  Holif 
TViniti/f  Htdlf  which  was  decided  by  the  three  Judges 
of  the  King's  Bench,  and  they  held  that  parol  evi- 
dence of  a  pauper  having  been  tenant  was  admissible, 
^though  the  pauper  held  nnder  a  written  agreement. 
There  is  a  variance  between  this  case  and  the  last  pre- 
ceding case,  where  it  was  decided  by  the  same  Court, 
that  parol  evidence  of  a  tenancy  was  not  admissible  if  a 
written  agreement  existed.  During  the  argument,  Mr. 
Justice  Boffley  is  reported  to  have  said,  the  appellants 
did  not  enquire  into  the  terms  of  the  contract  or  written 
agreement,  but  whether  the  pauper  had  or  had  not  been 
tenant  of  the  premises.  Surely  this  was  enquiring  into 
the  contents  of  the  written  agreement,  which  ought  to 
have  been  produced,  oA  it  would  d^cribe  the  tenancy 
between  the  parties,  and  the  premises  in   respect  of 

which 
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whic^  they  were  enquiring.  The  same  learned  Judge 
jaysy  ^^  the  terms  of  the  tenancy  and  the  amount  of  the 
rent  could  only  be  proved  by  the  production  of  the 
agreement.  But  the  rule  of  law  does  not  go  so  fiur 
as  to  prevent  the  admission  of  parol  evidence  of  the 
fact,  that  the  relation  of  landlord  and  tenant  existed 
between  particular  parties  at  a  particular  time,  in  a 
particular  parish."  The  learned  Judge  admits,  that  you 
cannot  prove  the  amount  of  rent  by  parol  evidence; 
that  the  agreement  is  the  best  evidence  of  this.  Is  it 
not  equally  the  best  evidence  of  who  were  the  parties 
to  it,  and  for  what  time  the  relation  of  landlord  and 
tenant  continued  ?  These  are  the  contents  of  the  agree- 
ment, as  much  as  the  amount  of  rent  There  is  more 
probability  of  mistake  in  the  statement  of  these  &cts 
than  in  the  statement  of  the  amount  of  rent.  These  are 
complicated  facts,  as  to  which  the  most  accurate  witness 
may  be  mistaken ;  as  to  the  amount  of  rent,  he  cannot 
mistake  if  he  pays  it  often.  Parol  evidence  of  the 
nmount  of  rent,  therefore,  is  excluded,  not  because 
amount  is  difficult  of  proof,  but  because  parol  evidence 
is  not  the  best  pi  oof.  It  is  equally  not  the  best  proof 
of  every  other  fact  stated  in  the  contract.  I  cannot 
agree  to  a  decision,  much  as  I  respect  the  learned 
Judges  who  decided  it,  which  is  at  variance  with  the 
case  before  decided  by  the  same  Judges ;  in  which  dis- 
tinctions are  made  between  things  which  admit  of  no 
real  distinction ;  which  is  inconsistent  with  every  othsr 
case  in  the  books ;  and  tends  to  fritter  away  a  rule  of 
evidence  essential  to  the  security  of  property,  of  cha- 
racter, and  of  life.  The  learned  Judge  who  tried  this 
case  must  have  doubted  the  propriety  of  the  decision 
in  The  King  v.  The  Inhabitants  of  the  Hobf  Trinity, 
Hidij  or  he  would  n«t  have  reserved  this  point ;  for  it 
is  not  the  practice  of  Judges  where  a  question  has  been 

decided. 
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decided,  and  they  subscribe  to  the  doctrine  of  the  de- 
cision, to  reserve  the  point  for  the  opinion  of  the  Court. 
I  think  the  rule  for  a  nonsuit  should  be  made  absolute ; 
but  two  learned  Judges  differing  from  the  others,  and 
the  Court  being  equally  divided,  this  rule  falls  to  the 
ground. 


June%s. 


Martin,  Demandant ;  Baxter,  Tenant ; 
Grubb  and  Wife,  Vouchees. 


I.  Intjudng 
the  costs  upon 
a  mortgage 
transaction, 
the  mor^agee 
is  not  allowed 
tlie  expense  of 
a  declaration 
of  trust  from 
him  to  a  cestm 
que  trust  who 
lends  the 
money. 

».  The  as- 
signment of  a 
mortgage  must 
have  an  ad 
valorem 
stampt  if  it  be 
accompanied 
with  any  new 
lecurityy  or 
any  additional 
sum  be  ad- 
vanced. 


IN  this  recovery  which  had  been  suffered  for  the  pur- 
pose of  perfecting  a  mortgage  security,  the  mortgagor 
having  disputed  his  attorney's  bill  of  costs,  the  protho- 
notary,  upon  taxation,  allowed  6L6s*  Sd^  for  the  expence  of 
a  declaration  of  trust  from  the  mortgagees  to  a  cestuique 
trusty  whose  money  they  were  lending  to  the  mortgagor. 
This  cettuiqtie  trust  was  the  attorney  who  had  negotiated 
the  business,  and  whose  bill  was  now  disputed. 

The  sum  advanced  to  the  mortgagor  was  SsQSi*/.,  se- 
cured by  a  deed  of  assignment  of  mortgage  for  2000/. 
from  Miss  EboraU  to  the  mortgagees  above  mentioned, 
and  by  a  deed  which  was  in  part  an  additional  security 
for  this  2000/.,  charging  real  estates  of  the  mortgagor, 
other  than  those  comprised  in  the  deed  of  assignment, 
with  the  payment  to  the  above-mentioned  mortgagees  of 
the  sum  which  they  had  advanced  to  pay  off  the  2000/. 

The  assignment  was  charged  with  an  ad  valomm 
stamp  duty  of  6/*,  and  the  other  deed  with  a  duty  of  2/., 
which  charges  the  prothonotary  allowed. 

The  attorney's  bill  containing  these  items  had  been 
submitted  to  a  professional  person  on  the  part  of  the 

mort- 
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mortgagor,  but  no  objection  bad  been  madq  to  the^  itll        1899* 
ibie  parties  appearisd  before  the  prothonotory.  '  ^  """^ 


JIbiies  Sefjt  obtiaiood  a  rule  nm  for  the  prothoDOjUlry 
to  review  his  taxation,  on  the  ground  that  thjese  charges 
ought  oot  to  have  been  allowed.  The  declaration  q( 
tTMst  was  no  part  of  the  mortgagee'3  snecurity,  but  a 
fli^e  patter  of  convenience  to  the  cestui  que  trust)  and 
(bbe  moi^tgagpr  ought  not  to  pay  for  any  deed  that  was 
not  essential  to  the  security  of  the  mortgagee^ 

The  as&igniinent  of  Miss  EboralTs  mortgagei  being 
only  jB^  additional  security  to  the  present  jnortgagee, 
jQMght  QQjt  to  ha^e  had  an  ad  valorem  sl^ffipf  |he 
^5  G.  3*  r.  IM,  wd  3  G.Af,  c.  1 17.  leaving  exempted  fri^li 
silph  dyty  fiU  ^additional  ^e^uiitiea  f^ym  by  ih^  sfm^ 

moif^jGiggr. 

Siaris  Serjt»  who  shewed  cause»  argued  th^^t  th^cesfy^i 
que  trust  was  the  real  lender  of  the  moueyi  .and  the  do- 
clar^on  of  trust  being  essential  to  his  syecvrity,  ought 
to  be  paid  for  by  the  «ipr^gor.  It  had  beed  the  .con- 
stant practice  that  he  should  do  ao. 

With  regard  to  the  Sitaoip.  Although  the  SCr^i** 
c.  117.  had  repealed  the  ad  valorem  duties  imposed  on 
the  tuansfer  or  recg^veyapce  of  any  mortgage,  it  had  not 
repealed  the  duties  imposed  on  any  deed  operating  .4^ 
an  Mditioqal  security  for  the  sum  advanced ;  stilMesii, 
if  it  contained  security  for  any  additional  sum,  .or  a  COR- 
UnKic^  hetwyeen  Kie^w  parties^. 

Wilde  and  Jones  Serjts.  having  been  heard  in  support 
of  the  rule ; 

Best  C.  J.  said,  that  the  mortgagor  ought  only  to 
pay  for  such  deeds  as  were  necessary  for  the  security  of 
the  mortgagee,  and  that,  therefore,  the  charge  for  the 
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1828.  declaration  of  trust  ought  to  be  disallowed.  The  propriety 
-'^ '  ",  of  the  charge  for  the  stamp  depended  on  the  construe- 
Cjue.  tion  of  two  sections  of  the  S  G.4.  r.  117.  That  act, 
which  was  passed  to  relieve  borrow^s  of  money  from 
the  burthen  of  stamps,  had  enacted,  5. 2.  that  ^*  upon  any 
transfer,  assignment,  disposition,  assignation,  or  recon- 
veyance of  any  mortgage,  or  of  any  other  security  in  the 
said  acts,  and  the  schedules  thereto  annexed,  in  that 
respect  severally  mentioned,  or  of  the  benefit  thereof^  or 
of  the  money  or  stock  thereby  secured,  provided  no  Jur^ 
fher  sum  of  money  or  stock  be  added  to  the  principal 
money  or  stock  already  secured^  there  shall  be  paid  in 
Great  Britain  a  stamp-duty  of  one  pound  fifteen  shil- 
lings/' Under  this  proviso,  the  additional  9S4/.,  which 
had  been  advanced  to  the  mortgagor,  took  the  case  out 
of  the  operation  of  the  statute ;  and  the  third  section 
(by  which  it  was  enacted,  that  ^*  where  any  deed  is  made 
08  an  additional  or  further  security  for  any  sum  or  sums, 
previously  secured  by  any  bond  on  which  the  ad  valorem 
duty  shall  have  been  paid,  such  deed  shall  be  charged 
only  with  the  ordinary  duty  payable  on  deeds  in  gene- 
ral,") only  applied  to  further  securities  between  the 
same  parties  for  the  same  sum. 

Gaselee  J.  thought  that  the  charge  for  the  declar- 
ation of  trust  ought  not  to  be  allowed;  but  begged  to 
be  understood  as  giving  no  opinion  on  the  question 
about  the  stamp. 

Rule  absolute  on  the  first  point  only. 
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(HOUSE  OF  LORDS.) 

Sir  Robert  Gifford,         -        Appellant ;  Jify  15. 

The  Right  Honourable  Lord)  ^  1    ^  r^ 

^,      °  >  Respondent,  (tf) 

Yarborough,      -      -        ->        '^  ^  '^ 

I 

T)  EST  C.  J.     My  Lords,   the  question  which  yoar  Land,  not 
Lordships  have  proposed  for  the  opinion  of  the  y^^f^y 
Judges  is  as  follows :  —  *^  A.  is  seised  in  his  demesne  as  of  formed  hr 
fee  of  the  manor  of  N.^  and  of  the  demesne  lands  thereof^  allimaa  of  the 
which  said  demesne  lands  were  formerly  bounded  on  one  ^t^^' 
side  by  the  sea.     A  certain  piece  of  land,  consisting  of  progren,  be- 
about  450  acres,  by  the  slow,  gradual,  and  imperceptible       ^  ^c^ 
projection,  alluvion  subsidence,  and  accretion  of  ooze,  soil,  adjoining  de- 
sand,  and  matter  slowly,  grad  ually,  and  imperceptibly,  and  °**~«  ^^'^ 
by  imperceptible  increase  in  long  time  cast  up,  deposited^ 
and  settled  by  and  from  flux  and  reflux  of  the  tide,  and 
waves  of  the  sea  in,  upon,  and  against  the  outside  and 
extremity  of  the  said  demesne  lands  hath  been  formed^ 
and  hath  settled,  grown,  and  accrued  upon,  and  against^* 
and  unto  the  said  demesne  lands.     Does  such  piece  of 
land  so  formed,  settled,  grown,  and  accrued  as  aforesaidj^ 
belong  to  the  Crown  or  to  A,f  the  owner  of  the  said 
demesne  lands?    There  is  no  local  custom  on  ih^ 
subject." 

The  Judges  have  desired  me  to  say  to  your  Lordships 
that  land  gradually  and  imperceptibly  added  to  the  de- 
mesne lands  of  a  manor,  as  stated  in  the  introduction  to 
your  Lordships'  question,  does  not  belong  to  the  crown, 
but  to  the  owner  of  the  demesne  land. 

{a)  The  facts  and  arguments  the  Court  of  King's  Bench,  are  in 
in  this  case»  and  the  decision  of    3  il.  Csf  C.  91. 
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All  the  writers  on  the  law  of  England  agree  in  this : 
that  as  the  King  is  lord  of  the  sea  that  flows  around 
our  coasts,  and  also  owner  of  all  the  land  to  which  no 
individual  has  acquired  a  right  by  ckrcupalion  and  im- 
provement, the  soil  that  was  once  covered  by  the  sea 
belongs  to  him. 

But  this  right  of  the  sovereign  mighty  in  particular 
[^Ia()es,  or,  iinder  circumstances,  in  all  places  near  the  sea, 
be  transferred  to  certain  of  his  subjects  by  law.  A  law 
giving  such  rights  may  be  presumed  from  either  a  local 
or  general  custom,  such  custom  being  reasonable,  and 
proved  to  have  existed  from  time  immemorial.  Such  as 
daim  under  the  former  must  plead  it,  and  establish 
their  pleas  by  proof  of  the  existence  of  such  a  custom 
from  time  immemorial. 

General  customs  were  in  ancient  times  stated  in  the 
pleadings  of  those  who  claimed  under  them :  as  the  custom 
of  merchants,  the  customs  of  the  realm  with  reference  to 
innkeepers  and  carriers,  and  others  of  the  samedescription. 
But  it  has  not  been  usual  for  a  long  time  to  allude  to 
such  customs  in  the  pleadings,  because  no  proof  is  re- 
quired of  their  existence ;  they  are  considered  as  adopted 
into  the  common  law,  and  as  such  are  recognized  by  the 
Judges  without  any  evidence*  These  are  called  customs, 
because  they  only  apply  to  particular  descriptions  of 
persons,  and  do  not  affect  all  the  subjects  of  the  realm ; 
but  if  they  govern  all  persons  belonging  to  the  classes  to 
which  they  relate,  they  are  to  be  considered  as  public 
laws;  as  an  act  of  parliament  applicable  to  all  merchants, 
or  to  the  whole  body  of  the  clergy,  is  to  be  regarded  by 
the  Judges  as  a  public  act. 

If  there  is  a  custom  regulating  the  right  of  the  owners 
of  all  lands  bordering  on  the  sea,  it  is  so  general  a  cus- 
tom as  need  not  be  set  out  in  the  pleadings,  or  proved 
by  iJKvidenoe^  but  wiU  be  taken  notice  of  by  tlie  Judges 
as  part  of  the  common  law*  We  think  there  is  a  custom 
b^  which  lands  from  which  the  sea  is  gradually  and  im- 
perceptibly 
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perceptibly  removed  by  the  alluvion -of  soil,  becomes  the 
property  of  the  person  to  whose  land  it  is  attached, 
altiiough  it  has  been  the  fundus  mariSf  and  as  such  the 
property  of  the  King.  Such  a  custom  is  reasonable  as 
regards  the  rights  of  the  King,  and  the  subjects  claiming 
under  it ;  beneficial  to  the  public ;  and  its  existence  is 
established  by  satisfactory  legal  evidence. 

There  is  a  great  difference  between  land  formed  by 
alluvion,  and  derelict  land.  Land  formed  by  alluvion 
must  become  useful  soil  by  degrees  too  slow  to  be  per^ 
ceived :  little  of  what  is  deposited  by  one  tide  will  be  so 
permmient  a^  not  to  be  removed  by  the  next.  An  em- 
bankment of  a  sufficient  consistency  and  height  to  keep 
out  the  sea  must  be  formed  imperceptibly.  But  the  sea 
frequently  retires  suddenly,  and  leaves  a  large  space  of 
land  uncovered. 

When  the  authorities  relative  to  these  subjects  are 
considered,  this  difierence  will  be  found  to  make  a  ma- 
terial distinction  in  the  law  that  applies  to  derelict  lands, 
and  tx>  such  as  are  formed  by  alluvion.  Unless  trodden 
by  cattle,  many  years  must  pass  away  before  lands 
formed  by  alluvion  would  be  hard  enough  or  sufliciently 
wide  to  be  used  beneficially  by  any  one  but  the  owner 
of  the  lands  adjoining.  As  soon  as  alluvion  lands  rise 
above  the  water,  the  cattle  from  the  adjoining  lands  will 
give  them  consistency  by  treading  on  them ;  apd  prepare 
tliem  for  grass  or  agriculture  by  the  manure  which  they 
will  drop  on  them.  When  they  are  but  a  yard  wide 
the  owner  of  the  a^oining  lands  may  render  them  pro- 
ductive. Thus  lands  which  are  of  no  use  to  the  King 
will  be  useful  to  the  owner  of  the  adjoining  kinds,  and 
he  will  acquire  a  title  to  them  on  the  same  principle 
that  all  titles  to  lands  have  been  acquired  by  individudb, 
viz.  by  occupation  and  improvement. 

Locke  in  a  passage  in  his  Treatise  im  GmemmerU^  in 
which  he  describes  the  grounds  of  the  exehislve  right  of 

property, 
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property,  says :  **  God  and  man's  reason  commanded 
him  to  subdue  the  earth;  that  is,  improve  it  for  the 
benefit  of  life,  and  therein  lay  oat  something  upon  it 
that  was  his  own,  his  labour.  He  that  in  obedience  to 
that  command  subdued,  tilled,  and  sowed  any  part  of 
it,  thereby  annexed  to  it  something  that  was  his  pro- 
perty which  another  had  no  titleao^  nor  could  without 
injury  take  from  him." 

This  passage  proves  the  reasonableness  of  the  custom 
that  assigns  lands  gained  by  alluvion  to  the  owner  of  the 
lands  adjoining. 

The  reasonableness  is  further  proved  by  this,  that 
the  land  so  gained  is  a  compensation  for  the  expense  of 
embankment,  and  for  losses  which  frequently  happen 
from  inundation  to  the  owners  of  lands  near  the  sea. 

This  custom  is  beneficial  to  the  public.  Much  land 
which  would  remain  for  years,  perhaps  for  ever,  barren, 
is  in  consequence  of  this  custom  rendered  productive  as 
soon  as  it  is  formed.  Although  the  sea  is  gradually  and 
imperceptibly  forced  back,  the  land  formed  by  alluvion 
will  become  of  a  size  proper  for  cultivation  and  ose;  but 
in  the  mean  time  the  owner  of  the  adjoining  lands  will 
have  acquired  a  title  to  it  by  improving  it. 

The  original  deposit  constitutes  not  a  tenth  part  of 
its  value,  the  other  nine  tenths  are  created  by  the  labour 
of  the  person  who  has  occupied  it;  and,  in  the  words  of 
hockey  the  fruits  of  his  labour  cannot,  without  injury, 
be  taken  from  him. 

The  existence  of  this  custom  is  established  by  legal 
evidence.  In  Bractouy  book  2.  cap.  2.,  there  is  this  pas« 
sage:  **  Item,  quod  per  alluvionem  agro  tuo  flumen 
adjecit,  jure  gentium  tibi  acquirhur.  Est  autem  alluvio 
latens  incrementum ;  et  per  alluvionem  adjeci  dicitur 
quod  ita  paulatim  adjicitur  quod  intelligere  non  pos* 
sis  quo  momento  temporis  adjiciatur.  Si  autem  non  sit 
latens  incrementum,  contrarium  erit.'* 

In 
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In  a  treatise  which  is  published  as  the  work  of  Lord 
Hate^  treating  of  this  passage^  it  is  said :  *'  that  Bracton 
follows  in  this  the  civil  law  writers;  and  yet  even  accord- 
ing  to  this  the  common  law  doth  regularly  hold  between 
parties.  But  it  is  doobtFui  in  case  of  an  arm  of  the 
sea."  (a)  It  is  true  that  Bracton  follows  the  civil  law,  for 
the  passage  above  quoted  is  to  be  found  in  the  same 
words  in  the  Institute^  lib.  2.  tit.  1.  s.  20.  But  Bracton^ 
by  inseiling  this  passage  in  his  book  on  the  laws  and 
customs  of  England,  presents  it  to  us  as  part  of  those 
laws  and  customs.  Lord  Hale  admits  that  it  is  the  law 
of  England  in  cases  between  subject  and  subject ;  and  it 
would  be  difficult  to  find  a  reason  why  the  same  ques- 
tion between  the  crown  and  a  subject  should  not  be 
decided  by  the  same  rule.  Bracton  wrote  on  the  law  of 
England,  and  the  situation  which  he  filled,  namely,  that 
of  Chief  Justice  in  the  reign  of  Henry  the  Third,  gives 
great  authority  to  his  writings.  Lord  Hale  in  his  His^ 
tary  of  the  Common  Law  (cap.  7.),  says,  that  it  was  much 
improved  in  the  time  of  Bracton,  This  improvement 
was  made  by  incorporating  much  of  the  civil  law  with 
the  common  law. 

We  know  that  many  of  the  maxims  of  the  common 
law  are  borrowed  from  the  civil  law,  and  are  still  quoted 
in  the  language  of  the  civil  law.  Notwithstanding  the 
clamour  raised  by  our  ancestors  for  the  restoration  of 
the  laws  of  Edward  the  Confessor,  I  believe  that  these 
and  all  the  Norman  customs  which  followed  would  not 
have  been  sufficient  to  form  a  system  of  law  sufficient 
for  the  state  of  society  in  the  times  of  Henri/  the  Third. 
Both  courts  of  justice  and  law  writers  were  obliged  to 
adopt  such  of  the  rules  of  the  digest  as  were  not  incon- 
sistent with  our  principles  of  jurisprudence.  Where- 
ever  Bracton  got  his  law  from,   Lord  Chief  Baron 
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1828.        Parker^  in  ForUscue  408.,  says,  **  as  to  the  authority  of 
\r^'  ■"       BracUm^  to  be  sure  many  things  are  now  altered,  but 
V.  Jthere  is  no  colour  to  say  it  was  not  law  at  that  time. 

^[^  Yar-  There  are  many  tilings  that  have  never  been  altered, 
and  are  now  law."  The  laws  must  change  with  the  state 
of  things  to  which  they  relate;  but,  according  to  Chief 
Baron  Parker^  the  rules  to  be  fi>und  in  Bracton  are  good 
DOW  in  all  cases  to  which  thoije  rules  are  applicable. 
Bnt  the  authority  of  Bracton  has  been  confirmed  by 
modem  writers,  and  by  all  the  decided  cases  that  ar^ 
to  be  found  in  the  books.  The  same  doctrine  th^t 
Bracton  lays  down  is  to  be  found  in  2  BolVi  Abr»  170«> 
in  Com.  Dig.  tit.  Prerogative^  (D.61.);  in  Caliis^  {Bro4^ 
rip\  edition,)  p.  51. ;  and  in  2  Blac.  Conu  261. 

In  the  case  of  the  Abbot  of  Peterborough^  Hole  de 
jure  Moiis^  p.  29.,  it  was  bolden :  *^  quod,  secundum 
oonsuetudinem  patriae,  domini  maneriorum  pr^pe  mare 
Adjacent! um,  babebunt  marettum  et  aahulonem  per 
fluxus  et  refluxus  maris  per  temporis  incrementum  ad 
terras  suas  costeree  maris  adjacentes  pix^ecta.**  In  tb^ 
treatise  of  Lord  Hale  it  is  said,  ^*  hcne  is  custom  laid, 
and  he  relies  not  barely  on  the  case  without  it."  But  it 
is  a  general,  and  not  a  local  custom,  -applicable  to  all 
lands  near  the  sea,  and  not  to  laotds  within  any  parti- 
cular district.  The  pleadings  do  nidt  state  the  lands  to 
be  within  any  district,  and  such  a  Sitatement  would  have 
been  necessary  if  the  custom  pleaded  were  local.  The 
eonsudatdo  patrids  means  the  custr^m  x>f  aU  parts  .of  th^ 
country  to  which  it  can  be  applied  ;  that  is,  in  the  pre- 
jent  case^  all  such  parts  as  adjoin  the  sea. 

The  case  of  The  King  v.  Oldsteorth  {a)  confirms  that 
of  the  Abbot  of  Peterborough  as  to  the  right  of  the  owner 
of  the  adjoining  lands  to  such  lands  as  were  ^*  secundum 
mi^   et    minus   prop^    tenementa  aua   projecta."  {b) 

(a)  Haie  de  jure  Marii%  p«  14.  {Jti)  Id.  p.  99. 

That 
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That  case  was  decided  against  the  owner,  because  he 
also  claimed  derelict  lands  against  the  crown. 

Here  it  will  be  observed  that  there  is  a  distinction 
made  between  lands  derelict  and  lands  formed  by 
alluvion :  which  distinction,  I  thJnk,  is  founded  on  the 
principle  that  I  have  ventured  to  lay  down,  namely, 
that  alluvion  must  be  gradual  and  imperceptible  but 
the  dereliction  of  land  by  the  sea  is  frequently  sudden, 
leaving  at  once  large  tracts  of  its  bottom  uncovered^ 
dry,  and  fit  for  the  ordinary  purposes  for  which  land  is 
used.  But  still  what  was  decided  in  this  case  is  directly 
applicable  to  the  question  proposed  to  us.  The  Judges 
are,  therefore,  warranted  by  justice,  by  public  policy, 
by  the  (pinions  of  learned  writers,  and  tlie  authority  of 
decided  cases,  in  giving  to  your  Lordships'  question  the 
answer  which  they  have  directed  me  to  give. 

My  Lords,  the  f^nswer  to  your  Lordships*  question  is 
the  unanimous  opinion  of  all  the  Judges  who  heard  tlie 
arguments  at  your  Lordships'  bar.  For  the  reasons 
given  in  support  of  thut  opinion  I  alone  am  responsible. 
Most  of  my  learned  Brothers  were  obliged  to  leave 
town  for  their  respective  circuits  before  I  could  write 
what  I  have  now  read  to  your  Lordships.  I  should 
have  spared  your  Lordships  some  trouble  if  I  had  had 
time  to  compress  my  thoughts;  but  I  am  now  in  the 
midst  of  a  very  heavy  Nisi  Pritis  sittings,  and  am 
obliged  to  take  from  the  hours  necessary  for  repose  the 
time  that  I  have  employed  in  preparing  this  opinion. 
If  it  wants  that  clearness  of  expression  which  is  proper 
for  an  opinion  to  be  delivered  by  a  Judge  to  this  House, 
I  hope  that  your  Lordships  will  consider  what  I  have 
stated  as  a  sufficient  apology  for  this  defect. 
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JTie  Lord  Chancellor.  My  Lords,  I  beg  to  ex- 
press my  thanks  to  the  learned  Chief  Justice,  and  to  the 
Judges,  for  the  attention  they  have  paid  to  this  subject; 

Vol.  V.  N  and 


170 


1868. 


GlFFORD 

Lord  Yar- 

BOBODGH. 


CASES  IN  TRINITY  TERM. 

ftnd  I  have  only  to  add  that  I  entirely  concur  in  the 
conclusion  at  which  they  have  arrived ;  and  I  would  re- 
commend to  your  Lordships,  as  a  necessary  consequence 
of  the  opinion  which  has  been  expressed,  that  the  judg- 
ment of  the  Court  of  King^s  Bench  upon  the  matter 
should  be  affirmed. 


Earl  op  Eldon.  My  Lords,  I  heard  only  part  of 
the  argument,  and  therefore  I  have  some  difficulty  in 
stating  my  opinion  in  this  case;  but  having  had  my 
attention  called  to  subjects  of  the  same  nature  on  former 
occasions,  it  does  appear  to  me,  I  confess,  after  reading 
the  finding  of  the  jury,  that  the  opinion  of  the  Judges 
must  be  that  which  the  learned  Chief  Justice  has  now 
expressed.  I  therefore  concur  in  the  opinion  the  Lord 
Chief  Justice  has  expressed. 

Judgment  affirmed. 
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Gully  and  Others  v.  Bishop  of  Exeter  and         ^ov.  8. 

DOWLING. 

TTPON  the  trial  of  this  quare  impedity  (the  pleadings  x.  Where  a 

in  which  see  ante,  vol.  iv.  525.  and  vol.  v.  42.)  the  ^^^^'P}^ 

^  ^  omitted  to 

Defendant,  who  claimed  through  his  mother,  proposed  present  to  a 

to  call  as  a  witness  his  father,  John  Dons^lingi  who  was  ^^"JK  ^V*^ 

tenant  by  the  curtesy  of  his  mother's  property.     The  ^^j^ntofpre- 

witness,  however,  was  excluded  by  Park  J.,  who  tried  senution 

within  six 
months,  a  party  who  may  present,  if  the  bishop  omits  to  do  so,  is  not  a  competent 
witness  for  one  who  claims  in  the  same  right  as  such  party. 

1.  A  conveyance  of  a  fourth  part  of  an  advowson  in  1673,  is  not  to  be  deemed 
voluntary,  becaufe  the  only  pecuniary  consideration  expressed  in  the  deed  is  twenty 
shillings. 

3.  An  answer  in  Chancery,  touching  an  advowson,  filed  by  one  who  had  been 
leised  of  the  advowson,  twenty  years  after  he  had  conveyed  it  away.  Held*  not 
admissible  in  evidence  against  a  party  who  claimed  the  advowson  through  him. 

Vol.  V.  O  the 


Gully 
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1828.  the  cause,  on  the  ground  that  he  had  an  immediate 
interest  in  its  result. 

The  Plaintiff  also  offered  in  evidence,  among  other 
The  Bishop  of  things,  an  answer  in  Chancery  by  J?.  Isaac^  who  in  1672 

had  conveyed  the  property  in  the  advowson  to  Lewis 
Stevings^  under  whom  the  Plaintiff  claimed.  This  an- 
swer had  been  put  in,  to  a  bill  filed  twenty  years  after 
that  conveyance,  and  it  did  not  appear  whether  Steoings 
was  alive  at  the  time  of  the  answer ;  it  was,  therefore, 
rejected  as  inadmissible. 

The  Defendant's  main  ground  of  objection  to  the 
Flaintifi^'s  title  was,  that  the  conveyance  of  the  advowson 
from  R*  Isaac  in  1672  was  voluntary  and  invalid  for 
want  of  consideration,  the  consideration  expressed  in  the 
deed  being,  *^  twenty  shillings,  faithful  service,  and  other 
considerations." 

It  was  left  generally  to  the  jury  to  decide  on  the 
nature  of  that  transaction,  as,  whether  it  were  fraudulent 
or  not,  and  a  verdict  was  found  for  the  Plaintiff  at  the 
last  Exeter  assizes. 

Merewether  Serjt.  now  moved  to  set  aside  this  verdict, 
on  the  ground  that  evidence  had  been  improperly  ex- 
cluded, and  that  the  jury  had  not  been  specifically 
directed  to  consider  whether  the  conveyance  of  iZ.  Isaac 
in  1672  was  without  consideration. 

John  Donding^  he  contended,  was  not  interested,  be- 
cause, more  than  six  months  having  elapsed  since  the 
vacancy,  he  could  not  sue  in  quare  impeditj  his  right 
to  present  having  lapsed :  and  the  record  in  this  case 
would  never  have  been  evidence  aj^ainst  him. 

With  regard  to  the  answer  in  Chancery,  although  filed 
afidr Isaac  had  parted  with  the  property  to  which  it  related, 
yet  as  an  admission  by  one  who  was  probably  responsible 
under  his  covenant  for  title,  it  ought  to  have  been  re- 
ceived in  evidence. 

Then,  as  to  the  deed  of  1672,  the  substance  of  the 

Defendant's 
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Defendant's  case  was,  not  that  there  had  been  moral       18^8. 

fraud  in  the  transaction,  but  that  the  deed  beincr  without     T^^ 

V  Gully 

consideration,    was  legally  fraudulent  as  against  sub-  ^. 

sequent  purchasers.     IPark  J.    In  Doe  dem,  Watson  v.  The  Bidiop  of 

Boutledge  (a),  Lord  Mansfield  said,  that  fraud  must  be 

proved  to  render  a  voluntary  settlement  void.]     But  in 

Doe  dem.  Otley  v.  Manning  {b)^  a  voluntary  deed  was 

holden  void  as  against  subsequent  purchasers  for  a  good 

consideration;  and  Comt/n  lays  it  down,  that  a  bargain  and 

sale  for  divers  causes  and  considerations,  without  money, 

is  not  good,  nor  in  consideration  of  a  marriage  before 

bad,  or  service  done.  Com,  Dig.  Bargain  and  Sale  (B.  1 1.) 

The  time  that  had  elapsed  would  not  operate  in  sup- 
port of  the  deed,  because  the  parties  having  but  a  fourth 
turn,  could  scarcely  be  called  on  to  present  more  than 
once  in  a  century. 

The  jury,  therefore,  ought  to  have  been  directed  to 
consider  whether  the  deed  was  granted  on  a  good  con- 
sideration or  not 

Merewether  also  moved  to  arrest  the  judgment,  on  the 
ground  that  the  declaration  alleged  R.  Isaac,  under  whom 
the  Plaintiff  claimed,  to  have  been  seised  of  and  to  have 
granted  the  fourth  part  or  purparty  of  the  advowson, 
without  alleging  that  there  had  been  a  previous  par^ 
tition  by  the  coparceners,  under  one  of  whom  he  took 
the  purparty ,  and  that  without  actual  partition  he  could 
not  be  said  to  be  seised  of  a  purparty;  he  was  seised  of 
the  whole  jointly  with  the  other  parceners.     2  Inst.  365. 

Best  C.J.  The  witness  Dawling  was  properly  re- 
jected, as  he  had  a  direct  interest  in  the  result  of  the 
cause,  being  tenant  by  the  curtesy  of  the  property  in 
respect  of  which  the  Defendant  made  his  claim.  It  is 
not  necessary,  therefore,  to  enter  into  the  question, 
whether  the  record  in  this  cause  would  have  been  evi- 

(a)  C9wf.  705.  {b)  9  E.  R.  59. 

O  2  dencc 
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1828*        denoe  for  or  against  him;  for  supposing  the  Plaintiff 

OuixT        ^^  failed,  what  was  to  prevent  the  witness  from  pre- 

v*  senting  to  the  very  living  in  dispute  ?   Not  the  lapse  of 

TheBtthop  of  gj^  months,  for  the  bishop  had  not  presented ;  and  if 

the  bishop  had  not  presented,  there  was  nothing  to  pre- 
vent the  witness  from  presenting  before  the  bishop.  He 
had,  therefore,  a  direct  interest  in  the  result  of  the  cause, 
and  was  properly  excluded. 

With  regard  to  the  deed  of  1672,  if  the  Defendant 
had  established  that  it  was  purely  voluntary  and  without 
consideration,  it  would  no  doubt,  according  to  the  prin* 
ciple  established  in  Doe  d.  Otley  v.  Mannings  have 
void  as  against  a  subsequent  deed  made  on  good 
ation :  but  there  is  no  evidence  that  the  Defendant 
ceeded  in  establishing  that  point;  and,  on  the  contrary, 
the  deed  on  the  face  of  it  is  not  destitute  of  adequate 
pecuniary  consideration.  If  the  sum  named  had  been 
clearly  nominal,  as  the  five  shillings  or  ten  shillings  now 
usually  alleged  for  form  to  have  been  paid  by  trustees  or 
the  like,  it  might  not  have  been  adequate ;  but  who  can 
say,  when  the  value  of  money  has  so  much  decreased,  that 
twenty  shillings  was  not,  150  years  ago,  the  full  value  of 
a  share  in  an  advowson,  which  the  purchaser  might  never 
live  to  have  benefit  of?  As  to  the  ^^  faithful  service  and 
other  considerations,"  though  perhaps  the  expression 
was  only  inserted  by  the  conveyancer  as  ornamental, 
yet  there  is  no  proof  that  they  did  not  exist;  and.it  is 
only  under  a  semble  that  Comyn  lays  it  down  that,  such 
service  is  not  a  sufficient  consideration ;  he  seems,  too, 
to  allude  to  gratuitous  services,  such  as  are  not  the 
subject  of  legal  obligation.  But  there  is  nothing  here 
to  shew  that  the  services  in  question  were  of  such  a 
nature;  and  at  this  distance  of  time  it  may  be  pre* 
sumed  they  were  valuable  services,  to  be  rendered  for 
an  equivalent,  and  that  this  advowson  was  the  equivalent 
agreed  on.  The  deed,  therefore,  is  valid  on  the  face 
of  it,  and  must  prevail  against  a  subsequent  purchaser. 

The 
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The  seisin  of  R.  Isaac  is  stated  correctly,  and  there  is       1828. 
nothing  in  the  objection  raised  in  arrest  of  judgment.  - 

With  respect  to  the  answer  in  Chancery,  it  was  filed  ^, 

by  one  who  had  at  the  time  nothing  in  the  premisesi  The  Bishop  of 
and  was,  therefore,  properly  excluded. 

BuRROUGH  J.  I  am  clearly  of  opinion  that  the 
tenant  by  curtesy  was  not  a  witness  in  this  case.  With 
respect  to  the  deed,  I  think  the  pecuniary  consideration 
sufficient  without  the  other  services  mentioned :  it  is  not 
a  mere  formal  sum,  such  as  is  usually  alleged  to  have 
been  paid  by  trustees,  but  a  sum  which  was  considerable 
in  those  days,  and  perhaps  as  much  as  the  worth  of  an 
advantage  so  remote  as  that  which  was  the  object  of 
transfer. 

Gaselee  J.  I  see  no  ground  for  disturbing  this 
verdict.  The  witness  rejected  was  the  person  who 
would  actually  have  had  the  right  to  present,  if  a  ver- 
dict bad  been  obtained  for  the  Defendant ;  for  though  a 
living  come  to  a  bishop  by  lapse,  he  cannot  refuse  to 
institute,  if  a  presentation  be  made  before  he  has  taken 
advantage  of  the  lapse.  With  respect  to  the  deed,  it 
appears  clearly  that  the  twenty  shillings  was  not  con- 
sidered a  mere  formal  sum  for  the  purpose  of  effecting 
the  conveyance,  but  the  value  of  the  property  sold, 
because  it  is  specified  before  the  other  considerations; 
whereas  sums  inserted  for  mere  form  are  usually  spe- 
cified after  them.  Considering  the  age  of  the  deed,  that 
only  a  fourth  part  of  the  advowson  was  sold,  and  that 
no  evidence  was  given  at  the  trial,  of  the  annual  value  of 
the  living  at  the  time  of  the  transfer,  there  is  nothing  to 
shew  that  the  pecuniary  consideration  was  inadequate. 

Park  J.     The  case  was  left  fully  to  the  jury  upon 

all  the  circumstances. 

Rule  refused* 
O  3 
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N^v.  s.  ^ Vale  and  Others,  Vouchees. 


WWreoocof    T/'ALEy  one  of  the  Touchees  in   this  recor^y,  was 

sane  when  be  executed  the  waixant  of  attorney,  bat 


abortly  afterwards  be  became  lunatic. 


SUpkem  Seijt.  on  a  fenner  day,  opon  afBdavit  of  that 
drcomstancey  mored  that  the  recovery  might  pass,  the 
dbe  .Vjl'lfu      odier  parties  all  consenting. 
tiieCooit  re- 
ined to  let  k        j^  Court  took  time  to  consider,  and  now,  referriv 
put  St  to  ban, 
bat  pennittcd    ^  *  case  of  Jamiesmij  demandant,  Fletcher ^  tenant^  in 

k  at  to  dbe  which  the  same  motion  was  made  last  Hilary  term,  de- 
cided as  in  that  case,  that  the  recovery  should  pass  as  to 
idl  the  parties  except  the  lunatic,  because^  if  he  had 
recovered,  he  might  have  revoked  the  warrant  before  the 
passing  of  the  recovery,  {a) 

(a)    See  iFk/rof,  Voodiee,  3  BU^b*  413.,  ia  whick  tke  ama 
poiDt  wat  deckicd. 


Nov.  %.  Mackie  V.  Warren. 

Tkc  Court  win     T  UDLO IV  SerjU  moved  for  a  rule  nisi  to  discharge 

not  ditcharge  ^j^^  Defendant  from  custody  under  a  ca.sa.m  this 

a  dtfcndAnt 

from  custody    *uit,  on  the  ground,  that  some  weeks  before,  he  had  been, 

underaM./i?.  at  the  instance  of  the   Plainti£^   apprehended   under 
Sbitbf^has       criminal  process,   irregularly  issued,   and   then   set   at 

been  before       large,  upon  the  irregularity  being  discovered,  the  Plain- 
irregularly 
taken  and  difcbarged  under  criminal  procett  at  the  instance  of  the  PlaintiflT. 

tiff 
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tiff  paying  the  costs.  Ludlow  urged,  that  the  Defendant 
could  not  have  been  retaken  if  he  had  been  discharged 
after  arrest  on  a  ca.  sa,^  and  that  he  ought  to  be  equally 
exempt  after  discharge  from  the  criminal  process.    But 

TAe  Court  J  admitting,  that  if  the  Defendant  had  been 
discharged  after  he  had  been  once  regularly  taken,  be 
could  not  be  taken  again  for  the  same  cause,  refused 
the  rule,  on  the  ground  that  the  first  taking  here  waa 
altogether  irregular ;  and  Ludlow 

Took  nothing. 
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Mackhb 
Warrbt. 


Churchill  and  Another,  Assignees  of  C adooan,     Nw.  io. 

a  Bankrupt,  v.  Crease. 

ASSUMPSIT  for  money  had  and  received  by  the  i.  A  payment 

Defendant,  to  the  use  of  the  Plaintiflfe  as  assignees  of  ^^^  *"  "^"^ 

^  1815  by  1 

Cadogan.  debtor,  homd 

At  the  trial  before  Best  C.  J.,  London  sittings  after  jf^»  without 
Trinity  term,  it  appeared  that  the  bankrupt,  who  was  fnmdulcnt 
indebted  to  the  Defendant  for  work  done  by  him  as  a  preference, 
paper-hanger  and  sizer,  was  committed  to  prison  at  the  *'^      *^* 
suit  of  some  other  creditor  on  the  19th  oi  April  1825,  miitionof 
and  remained  there  till  the  18th  June  following,  when  a  b*n>t™pt  wis 
commission  of  bankrupt  was  sued  out  against  him  on  i^^,   ^^jj  to 
the  act  of  bankruptcy  committed  by  his  lying  in  prison :    be  protected 

That  on  the  8th  of  June^  the  bankrupt,  who  had  suf-  "°^"  ^^    ^ 

^  eighty  •■econd 

fered  a  loss  by  fire,  went,  by  means  of  a  day  rule,  to  the  section  of 

%,  The  debtor,  a  prisoner,  went,  eight  days  before  a  commission  of  bankrupt  wis 
sued  out  against  him,  to  a  fire-office,  to  receive  money,  payable  to  him  in  respect  of 
a  loss  by  fire ;  a  creditor,  for  labour  done,  who  knew  the  time  when  the  money  wis 
to  be  paid,  without  any  intimation  from  the  debtor,  met  him  at  the  office,  and  ob- 
tained out  of  the  sum  so  received,  payment  of  his  own  debt,  not  knowing  that  hit 
debtor  was  a  prisoner  or  insolvent ;  a  jury  having  negatived  fraud,  Hdd,  that  this 
was  not  a  fraudulent  preference  by  the  debtor. 


O  4 


Hope 


CfiSASB. 
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1828.        Hope  Insurance  OflSce,  to  receive  56L  the  amount  of  an 
Chubcuill     uisurance  on  the  property  consumed : 

V.  That   the   Defendant,   who   had  agreed    for    ready 

money,  and  who  knew  of  the  fire,  and  of  the  day  fixed 
fc^y  the  office  for  the  payment  of  the  sum  insured,  went 
thither,  without  having  made  any  appointment  with  the 
bankrupt,  for  the  purpose  of  meeting  the  bankrupt  when 
he  should  have  money  in  his  hand ;  and,  upon  payment 
being  made  by  the  office,  pressed  for  the  settlement  of 
his  own  account:  whereupon  the  bankrupt  paid  him 
the  amount,  19/.  105.,  and  the  Defendant  gave  a  receipt 
for  that  sum  as  for  work  done. 

It  did  not  appear  that  the  Defendant  knew  of  the 
bankrupt's  imprisonment  or  insolvency. 

It  was  contended,  that  this  payment  was  a  fraudulent 
preference  by  the  bankrupt ;  that  even  if  made  hon&fide^ 
it  was  not  protected  by  the  19  G.  2.  r.  82.  5. 1.  which 
applies  only  to  payments  for  goods  or  bills  of  exchange 
in  the  usual  course  of  trade ;  and  that  the  provision  in 
6G.4.  er.  16.  5.82.  which  protects  such  payments,  did 
not  come  into  operation  till  1st  September  1825. 

These  points  were  reserved,  and  the  learned  Chief 
Justice  left  it  to  the  jury  to  say,  whether  the  bankrupt  had 
made  this  payment  by  way  of  fraudulent  preference,  or 
bondjlde  at  the  pressing  instance  of  the  Defendant. 

The  jury  found  a  verdict  for  the  Defendant,  atid  also, 
that  he  did  not  know  of  the  bankrupt's  insolvency  at  the 
time  of  the  payment  in  question. 

Wilde  Serjt  having  obtained  a  rule  nisi  to  set  aside 
this  verdict,  on  the  grounds  relied  on  at  the  trial, 

Taddy  Seijt.  began  to  shew  cause,  when  the  Court 
called  on 

WiUU 
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Wilde  to  support  his  rule.  The  circumstance  of  the 
bankrupt's  having  made  this  payment  while  he  was  a  pri- 
soner for  debt,  and  only  eight  days  before  his  commis- 
sion was  sued  out,  was  sufficient  to  constitute  it  a 
fraudulent  preference,  especially  as  the  debt  was  not 
demanded  under  legal  process,  which,  indeed,  could  not 
have  operated  as  matter  of  alarm  on  the  bankrupt,  inas- 
much as  he  was  already  in  confinement.  The  principle 
established  in  Thornton  v.  Hargreaves  (a),  therefore,  ap- 
plies immediately  to  the  bankrupt's  conduct.  It  was 
there  laid  down,  that  if  the  payment  or  assignment  does 
not  redeem  the  trader  from  any  present  difficulty,  which 
is  the  ordinary  motive  for  such  a  payment  or  assign- 
ment when  really  made  under  the  pressure  of  a  threat^ 
it  must  be  taken  to  have  been  made  voluntarily,  and 
with  a  view  to  prefer  the  particular  creditor  in  contem- 
plation of  bankruptcy. 

But  even  if  the  payment  were  made  bondjide^  it  waa 
not  protected  by  the  49  G.  3.,  because  it  was  made  within 
two  months  of  the  suing  out  of  the  commission  ;  nor  hj 
the  19  G.  2.  r.  32.,  because  it  was  made  after  an  act  of 
bankruptcy,  and  not  for  goods  or  bills  of  exchange  in  the 
usual  course  of  trade.  The  6  &  7  G.  4.  c.  16.  5.  82.  is  out 
of  the  question,  because,  except  as  to  bankrupts'  certifi- 
cates, and  the  repeal  of  the  5  G.4.,  that  act  did  not  come 
into  operation  till  the  1st  of  September  1825.  {s.  136.) 
The  clause,  therefore,  which  protects  all  payments 
"made  or  hereafter  to  be  made"  bon&Jide  before  the 
date  and  issuing  of  a  commission,  can  only  apply  to 
payments  made  and  to  be  made  after  the  1st  September 
1825. 

The  enumeration  of  the  cases  in  which  the  act  was  to 
have  a  retrospective  operation,  excludes  such  operation 
in   any  other  than  the    cases  enumerated;  Maggs  v^ 


1828. 


Churchiu. 

CR£ASI. 


{a)  lEoittSA^' 


Hunt 
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c2bu1ichux 
Crxasb. 


HurU  {a) ;  and  in  case  of  doubt,  the  act  is  to  be  construed 
beneficially  for  creditors,  {s.  135.) 

Best  C.  J.  I  am  of  opinion  that  this  payment  is  pro^ 
tected  by  the  82d  section  of  6  G.4.  er.  16.,  which  enacts, 
^^  that  all  payments  really  and  bondjide  made,  or  which 
hereafter  shall  be  made,  by  any  bankrupt  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt,  to 
any  creditor  of  such  bankrupt,  (such  payment  not  being 
a  fraudulent  preference  of  such  creditor,)  shall  be  deemed 
valid,  notwithstanding  any  prior  act  of  bankruptcy."  It  is 
true  that,  by  the  lS6th  section,  the  full  operation  of  the 
act  is  postponed  to  a  period  subsequent  to  the  payment 
in  question ;  and  I  should  have  thought  that  section 
conclusive,  if  there  had  been  no  conflicting  intention  to 
be  collected  from  the  act :  but  the  rule  is,  that  where  a 
general  intention  is  expressed,  and  the  act  expresses 
also  a  particular  intention  incompatible  with  the  general 
intention,  the  particular  intention  is  to  be  considered  in 
the  nature  of  an  exception.  Now,  unless  the  expression 
'<  payments  made**  refer  to  a  period  anterior  to  the  pass- 
ing of  the  act,  the  expression  ^*  hereafter  to  be  made^''  is 
altogether  nugatory.  It  seems  to  me,  therefore,  that  the 
legislature  contemplated  all  payments  actually  made  at 
the  time  the  act  came  into  operation. 

.  Then  with  regard  to  the  alleged  fraudulent  preference, 
it  has  been  contended,  that  if  this  were  merely  a  volun- 
tary payment,  it  amounted  under  the  circumstances  to 
a  fraudulent  preference  as  against  the  other  creditors. 
But  fraud  must  in  all  cases  be  proved,  not  presumed ; 
and  here  the  jury  have  expressly  found,  that  the  De- 
fendant was  ignorant  of  his  debtor's  insolvency.  Nor 
is  it  true  that  the  payment  was  voluntary,  and  that  the 
debtor  would  have  been  in  no  worse  situation  had  he 


{a)  4  Bingb.  %i%. 


refused 


IN  THE  Ninth  Txab  of  GEO.  IV.  ISl 

refused  it;  for  he  was  liable  to  have  a  detainer  lodged        1898. 

a 

against  him,  and  that  consideratioa  probably  induced 
him  to  accede  to  the  demand.     The  case  of  Thornton  v.  ^ 

Hargreaves  and  others  of  that  class,  are  not  at  all  ap-  Csauum. 
plicable.  In  Thot-nton  v.  Hargreaves  the  debtor  aa- 
signed  the  whole  of  his  property ;  and  Lord  EUenborough 
said,  ^^  Taking  the  conversation  reported  between  the 
Defendants  and  the  bankrupt  to  be  a  threat  of  process^ 
I  do  not  see  how  the  execution  of  such  a  threat  ooold 
put  the  bankrupt  in  a  worse  situation  than  the  actual 
transfer  of  the  goods  did,  for  that  left  him  without  atiy 
property,  and  he  was  immediately  obliged  to  break  up 
bis  business,  and  leave  his  home.''  Lawrence  J.  said, 
^' If  the  bill  of  sale  swept  away  the  whole,  as  it  is  saidy 
of  the  bankrupt's  property,  it  would  be  di£5cult  to  say 
that  it  was  not  made  in  contemplation  of  bankruptcy, 
because  it  would  be  in  itself  an  act  of  bankruptcy."  Can 
that  be  compared  to  the  payment  of  a  debt  of  19/.  fairly 
contracted,  and  at  the  persevering  instance  of  the  cre- 
ditor ?  It  was  for  the  jury  to  say  whether  or  not  there 
was  any  fraud  in  the  transaction,  and  as  they  have  in 
efiect  negatived  its  existence,  this  rule  must  be  dis- 
charged. 

Park  J.  All  cases,  of  this  kind  depend  on  their  own 
circumstances,  and  it  is  for  the  jury  to  say  whether  any 
fraud  has  been  committed  or  not:  in  the  present  in* 
stance,  I  think  they  have  come  to  a  right  conclusion. 

With  respect  to  the  question  on  the  6  G.  4.  er.  16.  the 
words  of  the  act,  "  made^  or  hereafter  to  be  made,"  are 
strong  to  shew  that  it  was  intended  to  protect  payments 
actually  made  at  the  time  the  act  came  into  operation. 
Madey  as  contrasted  with  hereafter  to  be  made,  must 
mean  heretofore  made.  And  this  payment  was  no 
fraudulent  preference* 

The 
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Churchill 

V. 

Crease. 


The  Defendant,  a  paper  banger,  knew  that  his  debtor 
was  about  to  receive  money  at  a  fire  office;  he  went 
thither  on  a  day  when  the  office  paid  for  losses,  and 
meeting  his  debtor  with  money  in  his  hand,  claimed  the 
payment  of  his  debt  He  did  not  know  that  any  act 
of  bankruptcy  had  been  committed,  nor  even  that  his 
debtor  was  insolvent ;  he  did  not  sweep  away  the  whole 
of  the  property,  but  merely  obtained  a  small  sam  for 
labour,  which  was  to  have  been  paid  for  at  the  time  it 
was  done.  There  is  no  evidence  to  shew  any  thing  like 
collusion,  and  the  rule  must  be  discharged. 


BuRROUGH  J.  When  I  heard  the  finding  of  the 
jury,  I  thought  the  rule  nisi  ought  not  to  have  been 
granted;  that  finding  excludes  all  doubt;  the  Defendant 
knew  nothing  of  the  bankrupt's  imprisonment  or  insol-* 
vency,  and  there  is  not  even  a  suspicion  of  collusion. 
He  received  but  a  small  part  of  a  sum  actually  in  the 
debtor's  hands,  and  there  was  nothing  resembling  a 
general  transfer  of  property. 


Gaselee  J.  I  see  no  reason  for  interfering  with  the 
finding  of  the  jury.  It  was  very  natural  the  Defendant 
should  go  to  the  fire  office  tK  a  time  when  he  knew 
his  debtor  was  to  receive  money,  and  there  is  not  the 
slightest  evidence  to  shew  that  he  went  thither  upon  any 
inUmation  from  the  debtor. 

The  rule,  therefore^  must  be 

Discharged. 
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Henman  v.  Dickinson.  Nov.  io. 

npHIS  was  an  action  brought  to  recover  the  amount  of  Where  i  party 

a  bill  of  exchange,  purporting  to  have  been  drawn  f"^  ®°  *" 

the  29th  of  February  1828,  for  49/.  17s.  6d.  by  one  George  which,  on  the 

Pottery  accepted  by  the  Defendant,  and  indorsed  to  the  ^ce  of  it,  ap- 

Plaintiff,  but  appearing  on  the  face  of  it  to  have  under-  ^^^^ 

gone  alteration.  it  is  for  him 

On  the  trial  of  the  cause  before  Best  C.  J.  London  ^^  "^^^  '^^ 

the  alteration 
sittings  after  Trinity  term,  the  wife  of  the  drawer  stated  y^^  J^^  b^en 

that  the  bill  was  drawn  on  the  22d  February  1828,  that  improperly 

it  was  accepted  on  the  22d,  for  40/.  175.  6(Lf  and  Potter 

in  her  presence  altered  the  bill  to  49/.  17s.  6d.  about 

eight  days  before  he  indorsed  it  to  the  Plaintiff.     This 

evidence  was  objected  to,  and  the  point  was  reserved ; 

but  the  learned  Chief  Justice  thinking,  that  where  there 

appeared  an  alteration  on  the  face  of  a  bill  of  exchange, 

the  onus  of  proof  to  shew  that  such  alteration  had  not 

been  made  since  it  was  accepted,  lay  with  the  Plaintifi^ 

a  verdict  was  found  for  the  Defendant,  with  leave  for  the 

Plaintiff  to  move  to  set  it  aside. 

Taddy  Serjt.  now  moved  accordingly,  on  the  ground 
that  Mrs.  Potter  had  proved  a  forgery,  and  that  a  wife 
could  not  be  permitted  to  give  evidence  to  criminate  her 
husband.  Rex  v.  Cliviger.  (a)  \_Park  J.  In  Rex  v. 
All  Saints^  Worcester  (6),  the  Court  of  King's  Bench 
were  of  opinion,  that  the  rule  laid  down  in  Rex  v. 
Cliviger^  was  too  large  and  general.]  He  then  urged, 
that  a  party  who  produces   a  bill  with   an  alteration 

{a)  %  T.  R.  263.  (b)   X  PbilLEv.  8a. 

apparent 
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Dickinson. 
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apparent  on  the  face  of  it,  ought  not  to  be  called  on  to 
shew  that  the  alteration  was  made  before  acceptance ;  but 
that  the  ontts  of  shewing  that  it  was  improperly  made 
after  acceptance  ought  to  be  thrown  on  the  Defendant, 
for  an  innocent  indorsee  has  no  means  of  knowing 
when  or  how  such  an  alteration  was  made. 


Best  C.  J.  It  is  not  necessary  for  us  to  decide  the 
first  point :  if  it  were,  it  would  require  consideration, 
because  the  authority  of  Rex  v.  Cliviger  has  been  doubted. 
But  we  are  of  opinion,  that  where  an  alteration  appears 
upon  the  face  of  a  bill,  the  party  producing  it  must 
shew  that  the  alteration  was  made  with  consent  of  par- 
ties, or  before  the  issuing  the  bill. 

Park  J.  Where  the  Plaintiff  sues  on  an  instrument 
which  has  manifestly  been  altered,  it  is  for  him  to  shew 
that  the  alteration  was  not  improperly  made.  I  am 
sure  this  has  been  decided,  and  good  sense  points  out 
that  it  ought  to  be  so,  because  the  Defendant  can  have 
no  means  of  knowing  the  circumstances  of  a  subsequent 
alteration. 


The  rest  of  the  Court  concurred ;  and  Taddy 

Took  nothing. 
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Cox  V.  Bent  and  Others.  Nov.  lo. 


T>  EPLEVIN  for  taking   the  Plaintiff's   goods  in  a  pitmtiff;  who 

place  called  the  Newcastle  Brewery.  ^d  entered 

on  premiset 


Avowry,  that  tlie  Plaintiff  for  a  year  ending  March  25.  ^^ 


an 


1827)  held  the  Newcastle  Brewery  as  tenant  to  the  De-  agreement  for 

fendants.  by  virtue  of  a  demise  thereof  to  him,  at  the  *  .   •?*  ^' 

nutted  1 

yearly  rent  of  450/.,  payable  half-yearly  on  25th  March  chai^  of  half 

and  29th  September^  and,  because  a  year's  rent  was  due,  f  year's  rent 
ii^r>-i  iLi'o  ^  ***  accoont 

the  Defendants  avowed  the  taking,  &c.  between  him 

Pleas,   non  tentUt  and   riens   in  arriere,   and   issue  and  his  land- 

*ereon.  ^""l/u  .w 

Held,  that 

At  the  trial  before  GaseleeJ.^  last  Stafford  Summer  this  constituted 
assizes,  it  appeared  that  the  Plaintiff  held  the  premises  ^"^  *  tenant 
in  question  under  an  agreement  bearing  date  7th  De-  y^^^  ^j 
cember  1824,  by  which  the  Defendants  agreed  to  let  and  liable  to  dit« 
demise  them  to  him  "  in  consideration  of  the  rent  of  ^"*'* 
450/.,   and   of  the    covenants   and   agreements   to   be 
entered  into  by  the  said  C  Cox^  in  a  certain  indenture 
of  lease  to  be  executed  on  or  before  the  29  th  day  of 
September  next  ensuing."     The  Plaintiff  had  paid  no 
rent,  but  an  account  of  various  dealings  between  him 
and  the  Defendants  had  been  presented  to  him  by  the 
Defendants'  clerk,  the  first  item  of  which  was,  "  Half 
a  year's  rent,  250/. ; "  when  the  Plaintiff  said,  "  It  is 
overcharged  25/. ; "  and  the  clerk  thereupon  altered  it 
to  225/.     The   account   had  been   disputed  in   other 
respects. 

The  learned  Judge  thought  that,  by  thus  assenting 
to  that  item  in  the  account,  the  Plaintiff  had  admitted 
a  tenancy  from  year  to  year  at  450/.  rent,  payable  half- 
yearly  ; 
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1828.        yearly;  and,  under  his  direcdon,  a  verdict  was  found 
for  the  avowants,  which 

Russell  Serjt  now  moved  to  set  aside,  and  enter  in- 
stead a  verdict  for  the  Plaintiff.  He  relied  on  Dtmk 
V.  Hunter  {a)  as  an  authority  to  shew  that  an  agree- 
ment for  a  future  demise,  by  an  indenture  of  lease,  is 
incompatible  with  an  actual  demise,  and  that  without 
an  actual  demise  the  avowants  could  have  no  right  to 
distrain.  He  admitted  that,  according  to  the  decision 
in  Knight  v.  Benett  (6),  a  payment  of  rent  under  such 
an  agreement  would  constitute  an  acknowledgment  of  a 
tenancy  from  year  to  year,  under  which  the  landlord 
would  be  authorized  to  distrain.  Here  there  had  been 
no  payment,  but  only  an  admission  of  an  item  in  a 
disputed  account. 

Gaselee  J.  I  proceeded  on  the  ground  that  the 
admission  was  equivalent  to  a  payment  of  so  much  rent, 
and  that  the  Plaintiff  had  thereby  become  tenant  from 
year  to  year. 

Best  C.  J.  This  falls  within  the  principle  established 
by  Knight  v.  Benett, 

Rule  refused. 

{a)  5^.  6f-^.  3aa.  {b)  3  Bingb.  361. 
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SfiATON  V.  Benedict.  Nov.ju 


TN  this  cause,  which  was  sent  down  for  a  second  trial  Where  a 

pursuant  to  the  decision  aw/e,  p.  28.,  the  jury,  upon  P|*intiff  fup- 

,  ,       nithed  De- 

4he  same  facts  as  are  there  stated,  having  found  a  verdict  fendant's  wife 

for  the  Plaintiff  for  10&,  at  the  last  Middlesex  sittings  with  urtidet 
^or.  Best  C.  J,  ^^^-^-^^ 

uimecetsaiy 

Wilde  Sent,  moved  to  set  aside  this  verdict,  or  that  \y  ^^  P*" 
-  fendant  8  hw 

the  learned  Judge  who   presided   at  the  trial  should  ingtuppUed 

certify,  to  deprive  the  Plaintiff  of  his  costs.  l»«r  wardroha 

The  articles  of  dress  for  which  the  action  was  brought  1^?^^^  f^ 

having  been  ordered  by,  and  delivered  to,  the  Defend-  the  price  of 

ant's  wife,  and  being  unnecessary,  the  Defendant  having  ?**  ."*"^  ^ 

Amply  supplied  her  himself,  he  could  only  be  liable  for  ^^  j„r^  foyin^, 

Buch  as  she  had  worn  in  his  presence  without  -objection  a  verdict  iFor 

on  his  part     The  amount  of  these  was  more  than       ' 

covered  by  10/.  paid  into  court     The  verdict,  there-  the  Judge 

fore,  was   unintellimble :  for  if  the  jury  thought  ne-  certified  to 
,  .  ,  1.1  •  deprive  him 

cessary  the  articles  not  covered  by  the  payment  mto  of  costs. 

court,  they  should  ha^re  found  for  the  whole  18/.  5s*  6d,; 

and  if  they  were  not  necessary^   the  Defendant  was 

entided  to  a  verdict. 

Best  C.  J.  I  shall  certify ;  and  it  will  be  mercy  to 
the  Plaintiff  to  do  so :  for  the  Court  would  grant  re- 
peated new  trials  rather  than  allow  a  verdict  to  prevail 
which  is  contrary  to  law  and  justice. 

Rule  absolute  for  the  certificate* 


Vol.  V. 
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Nov.iJ.  FURNELL  V.  ThOMAS. 

It  is  no  de-  A  CTION  by  the  Plaintiff,  as  a  ship-owner,  against 

action  by  the  ^^®  Defendant,  as  charterer,  for  demurrage, 

owner  of  i  At  the  trial  before  Best  C.  J.^  London  sittings  after 

ship  for  de-  Trinity  term,  it  appeared  that  the  vessel  had  arrived  in 

mnrrage,  that  *7  ^  rr 

the  owner  has  ^^^  P^^  ^^  London^  laden  with  potatoes,  the  price  of 
ondtted  to  which  was  at  the  time  of  her  arrival  likely  to  fell  in  the 
J^^^jjjy  market;  whereupon  the  Defendant,  hoping  that  in  a 
l>ersfbrthe  few  days  the  price  might  rise,  said  to  the  Plaintifi^ 
^chai^ge  erf  «  Don't  shew  yourself,  or  you'll  get  down  the  price  ;** 
he  omitted  to  ^"d  the  Plaintiff  accordingly  abstained  for  some  time 
do  so  at  the  to  procure  from  the  custom-house  the  papers  necessary 
Defendant    *  ^^  authorize  the  unloading  of  the  cargo.     The  defence 

set  up  was,  that  till  he  had  procured  these  papers,  which 
it  was  his  business  to  procure,  the  vessel  could  not  un*- 
load ;  and  that  th^  demurrage  having  thus  been  occa- 
sioned by  his  own  omission,  he  could  not  recover  from 
the  Defendant. 

The  learned  Chief  Justice  being  of  opinion  that  it  did 
not  lie  with  the  Defendant  to  make  this  objection  after 
he  had,  for  his  own  purposes,  requested  the  Plaintiff  not 
to  shew  himself,  a  verdict  was  found  for  the  Plaintiff; 
which 

Wilde  Seijt.  now  moved  to  set  aside,  on  the  ground 
that  the  Plaintiff  was  bound  to  procure  the  papers  from 
the  custom-house  before  he  could  charge  the  Defendant 
with  delay ;  Barret  v.  Dtitton  {a) ;  and  that,  at  all  events, 
the  Plaintiff  by  acquiescing  in  the  Defendant's  request 

(a)  4  Campb.  333. 

for 
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for  time,  must  be  intended  to  have  acquiesced  on  the 
terms  of  not  charging  for  demurrage.  A  mere  con- 
versation could  not  exonerate  the  Plaintiff  from  duties 
imposed  by  law. 
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fcjrnell 
Thoj^ias. 


Best  C.  J.  I  am  of  the  same  opinion  as  at  Nisi 
Pritis*  Generally  speaking,  if  the  owner  does  not 
procure  the  necessary  papers  for  the  clearing  or  dis- 
charge of  the  ship,  he  cannot  daim  demurrage.  But 
bere  be  was  pi^vented  from  doing  so  by  the  Defendant's 
sayings  **  Don't  shew  yourself,  or  you'll  get  down  the 
price  of  my  cargo ; "  and  the  Defendant  never  informed 
him  when  tbe  price  rose.  There  can  be  no  doubt  the 
vessd  was  made  a  warehouse  for  the  purposes  of  the 
Defendant 

Park  J.  i  am  of  the  same  opinion.  It  is  urged 
that  a  mere  conversation  cannqt  exonerate  the  Plaintiff 
from  the  rule  of  law:  but  this  was  a  conversation 
foBow«d  by  an  act,  namely,  the  Defendants  keeping 
possession  of  the  ship;  and  he  does  not  appear  ever  to 
have  applied  to  the  Plaintiff  to  procure  the  necessary 
documents. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Refused. 
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JVbv.  !"%• 


RooKE  V.  Wasp. 


Where  De« 
fendinti  after 
an  application 
by  Plaintiff's 
attorneys  paid 
Plaintiff  the 
debt  demand- 
ed|  without 
notice  that  a 
writ  had  been 
sued  out» 
aboat  which 
the  Plaintiff 
•aid  nothingi 
•and  the  attor- 
ney afterwards 
•arrested  De- 
fendant for  the 
costs  on  a 
writ  which 
had  been  sued 
out  before  the 
payment  of 
the  debti  the 
Court  stayed 
the  proceed- 
ings without 
«otts« 


{^N  the  7th  of  CtOober  last,  the  Plaintiff's  attorney 
wrote  to  the  Defeodantf  requesting  payment  of  a 
debt  of  2SL  due  from  the  Defendant  to  the  Plaintiff 

On  the  11th,  the  Defendant  not  knowing  that  soy 
writ  had  been  sued  out  against  him,  paid  the. Plaintiff 
himself  the  23/. ;  and  upon  that  occasion  reQeivjed  no 
notice  of  any  such  writ.  On  the  16tb)  the  ^laifitiff's  at* 
tomey  demanded  the  sum  of  SL  IQi.  for  costc,  and  not 
obtaining  it,  arrested  and  held  the  Defendant,  ^^  bail  on 
the  Sd  of  November^  by  virtue  of  a  capias  which  had 
been  issued  on  the  Sth  of  October  preceding. 

Upon  an  affidavit  of  these  facts, 

Jones  Serjt.  obtained  a  rule  nisi  to  deliver,  up  the  bait- 
bond  to  be  cancelled,  and  to  stay  proceedings. 


■>  •  \ 


Taddy  Serjt  who  shewed  cause,  urged  that  there  was 
no  other  way  by  which  the  Plaintiff  could  obtain  the 
costs  of  his  writ 

But  the  Court,  under  all  the  circumstances,  ordered 
the  proceedings  to  be  staid  without  costs,  (a) 

Rule  absolute  to  stay  proceedings. 


{a)  See  TQm4  v.  Po^ntlU  7  Bcut^  530.     Page  v.  Wlpki  3  J^Af/,  3x4. 
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TuRNRR  and  Another  v.  Prince.  Nov.  17 

HTHE  Plaintiffi,  who  were  builders,  had  agreed  to  let  a.  Arrest  for 

boQse  on  lease  to  the  Defendant,  after  they  should  l^^' .  Verdict 
barve  finished  it,  according  to  a  specified  plan,  « mj  ^ibject  to  ui 
deviation  from  the  above  method  of  finishing  to  be  paid  f^^^^f ;  costs 
for  or  allowed  for  according  to  its  value."  !^tfliti8/. 

When  tile  house  was  finished^  and  the  Defendant  had  found  to  be 
entered,  the  Plaintiffs,  about  August  1826,  sent  him  in  a  ^"*»  *^f  *^* 
bill  of  128L  9s.  8rf.  for  extra  work.  between  the 

Defendant  declined  paying,  on  the  gro;md  that  the  P>r^«<>  com- 
PlaintJffs  liad  not  made  out  the  lease ;  but  Snltfuli* 

The  lease  having  been  executed  on  the  8th  of  March  to  allow  the 
1827,  and  repeated  applications  having  been  made  to  D«f«ndant^' 

costs  iinoer 

the  Defendant,,  in  vain,  for  payment  of  the  125/.  9s.  Sd.^  43  G.3. 

the  Plaiiitiffs,  on  the  26th  of  jlpril  following,  arrested 

bim  on  an  afiidavit  of  debt  for  100/.  and  upwards. 

The  Defendant  paid  10/.  9s.  3d.  into  Court,  and  upon 
the  cause  coming  on  for  trial  in  Jufy^  a  verdict  was  taken 
for  the  Plaintiffs,  subject  to  the  award  of  an  arbitrator, 
to  whom  the  cause  and  all  matters  in  difference  between 
the  parties  were  referred ;  the  costs  of  the  cause  to  abide 
the  event,  those  of  the  arbitration  to  be  in  the  discretion 
of  the  arbitrator. 

Upon  the  reference,  the  Defendant  established  a  claim 
against  the  Plaintiffs  for  an  allowance  for  deviations  from 
the  method  of  finishing  the  house  agreed  on  by  them,  to 
the  extent  of  63/.  ISs.  2d. ;  and  the  arbitrator,  thereupon,, 
awarded  that  he  should  pay  the  Plaintiffs  29/.  8s.  9^.  be- 
yond the  sum  paid  into  court,  together  with  the  costs  of 
the  award.  The  Plaintiffs'  costs  of  the  cause  amounted 
on  taxation  to  68/.  6s.  Sd.y  which,  with  the  29/.  8s.  9^.  the 

P  S  Defend- 


1^  CASES  IN  MICHAELMAS  TERM 

1828.  Defeiidant  paid  into  court  in  Jviy  last,  under  a  Judge's 
order,  staying  proceedings  till  the  result  of  ^n  appli- 
cation on  the  subject  to  this  Court  should  be  known. 

Wilde  Seijt.  accordingly,  upon  affidavits  dbclosing 
the  Defendant's  case,  this  term  obtained  a  rule  calling 
on  the  Plaintiffs  to  shew  cause  why,  upon  payment  by 
the  Plaintiflfs  to  the  Defendant  of  his  costs  of  thi^  suit 
pursuant  to  the  48  G.  S.  c.  4f6.,  the  sum  of  29A  8«.  9^,  die 
residue  of  the  sum  paid  into  court  under  the  Judge's 
order,  should  not  be  paid  to  the  Plaintiffs  in  satisfaction 
of  their  whole  claim ;  the  Defendant  contending  that 
the  arrest  for  1002.,  when  there  were  counter  claims  on 
his  part,  must  be  esteemed  malicious,  after  the  arbitrator 
had  found  only  29/.  85.  %d.  to  t)e  due  beyond  the 
10/.  95.  S^.  paid  into  court. 

Taddy  Seijt  shewed  cause.  The  costs  of  the  cause 
were  to  abide  the  event  of  the  award;  and  the  arbitrator 
having  established  the  verdict  taken  for  the  Plaintiffs,  the 
Court  has  no  jurisdiction  under  the  43  G.  8.  Paine  v. 
Acton  (a),  is  in  point  against  the  application :  but  even 
if  the  Court  could  interfere  after  the  award,  it  would 
decline  doing  so  upon  a  disputed  account  in  a  compli- 
cated agreement,  after  a  reference  of  all  matters  ia  dif- 
ference. 

Wilde,  Hiough  the  reference  was  of  all  matters  in 
difference,  nothing  was  entered  on  before  the  arbitrator  but 
matters  in  the  cause.  In  Summers  v.  Formby{b)f  it  was 
bolden  that  where  a  cause  is  referred  upon  anew  trial,  and 
nothing  is  said  about  costs  in  the  rule  granting  the  new  trial, 
the  plaintiiSPis  not  entitled  to  his  costs  of  the  former  trial, 
although  the  arbitrator  decides  in  his  favour;  and  from 
what  fell  from  the  Court  in  that  case,  it  is  clear  diat  the 

(a)  iB.^B.  478.  (h)  iB.^C.  100. 

award 
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award  of  an  arbitrator  does  not  deprive  the  Court  of  its 
jurisdiction  to  allow  the  Defendant  costs  under  43  G.S* 
c.  46.  "  The  reference  was  equivalent  to  a  trial,  and  it 
has  been  held  to  be  so,  so  as  to  entitle  the  Defendant  to 
costs  where  the  Plaintiff  does  not  recover  the  sum  for 
which  the  Defendant  was  arrested." 


»M 


1828. 

TUANBR 

Prikcb. 


B£ST  C  J.  I  will  not  say  that  the  Court  will  in  no 
case  grant  a  rule  to  give  the  Defendaqt  his  ix>sts  where 
the  arrest  is  for  100^  and  the  Plaintiff  recovera  oqly  39/. 
But  it  must  be  a  very  strong  case.  This  is  much  too 
complicated  a  transaction  for  us  to  say  that  the  Defend- 
ant could  successfully  sue  the  Plaintiff  for  maliciously 
holding  him  t/o  bail;  and  unless  he  could  do  so,  there  is 
no  ground  for  making  this  rule  absolute* 

Rule  discharge^. 


Sharpe,  Assignee  of  the  Sheriff  of  Middlesex,      Nov.iS. 

V.  Abbey  and  Others. 


T^EBT  on  bail-bond  by  the  assignee  of  the  sheriff. 

The  Plaintiff  declared  that  by  virtue  of  a  writ 
ca»€ULresp.  directed  to  the  sheriff  of  the  county  of  Mid' 
(UeseXf  out  of  the  Court  of  our  Lord  the  King  of  the 
Bench  at  Westminster  in  due  manner  issued,  and  return- 
able therein  in  fifteen  days  o{  Easter  1828,  Robert  Abbey 
was  taken  and  arrested  by  the  sheriff  at  the  suit  of  the 
Plaintiff;  by  which  writ  the  sheriff  was  commanded  to 
.take  Abbey  if  he  should  be  found  in  his  bailiwick,  and 
safely  to  keep  him  so  as  to  have  his  body  before  our 
Lord  the  King's  Justices  at  Westminster^  in  fifteen  days 
of  Easier  1 828^  to  answer  the  Plaintiff  in  a  plea  of  tres- 

P  4  pass 


In  a  decUr- 
ation  on  a 
bail-bond,  it  is 
not  necessary 
to  aver  that 
the  writ  on 
which  Defend- 
ant was  ar- 
rested was 
bsued  on  an 
affidavit  of 
debt,  and  in* 
dorsed  with 
the  sum  sworn 
to. 
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IS^SI.  pass,  and  also,  according  to  the  custom  of  his  Majest/y 
Court  of  Common  Bench,  in  a  plea  of  trespass  on  the 
case  on  pit)mise5  to  the  damage  of  the  Plaintiff  of  SOOf. 
The  declaration  then  stated  in  the  usual  way,  that  die 
sheriff  took  bail  for  the  appearance  of  Abbeys  who,  be-* 
fore  the  return  of  the  writ,  executed  a  bond  conditioned 
for  Abbess  appearance ;  that  Abbey  did  not  appear,  and 
that  the  sheriff  assigned  the  bond  to  the  Plaintiff. 
Breadij;  ndn^  payment. 

Denrarrer,  on  the  ground  that  the  deelaration  con^ 
fained  no  aUegaidon  that  any  affidavit  was  made  and 
filed  of  any  cause  of  action  of  the  said  Plaintiff  against 
die  said  Robert  Abbey^  amounting  to  the  sum  of  20/.  or 
upwards;  nor  that  the  sum  or  sums  specified  in  any 
such  affidavit  were  endorsed  upon  the  back  of  the  wrte 
is  the  declaration  mentioned;  nor  that  the  writ  was 
marked  or  endorsed  for  bail  for  any  sum  of  money  for 
which  the  Defendant  might  be  lawfully  held  to  bail,  or  for 
any  sum  whatever ;  nor  that  the  bail  taken  by  the  sheriff 
in  the  declaration  mentioned,  was  taken  for  the  sum 
or  sums  endorsed  upon  the  writ. 

Wilde  Serjt.,  m  support  of  the  demurrer,  admitted 
that  the  case  of  Whiskard  v.  Wilder  (aj,  was  in  point 
agamst  him ;  but  rdied  on  the  disapprobation  of  that 
decision  expressed  by  Mamfield  C.  J.  in  HiU  v.  HedLe  (&), 
and  on  the  positive  requisition  of  the  statute  12G.  1. 
c.  29;,  that  the  sum  for  which  the  defendant  is  arrested 
shall  be  indorsed  on  the  writ 

Best  C  X  The  question  is,  not  whether  an  affidavit 
of  debt,  or  an  indorsement  on  the  writ  of  the  sum 
sworn  to^  be  necessary  to  the  validity  of  an  arrest,  but 
whether  it  be  necessary  in  an  action  on  a  bail-bond  to 

(«)  X  Burr.  330*  {b)  %  JV.  K.  %o%^ 

encum- 
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encumber  the  record  with  statements  of  this  preliminary        1828» 

matter.     The  case  of  fVhiskard  v.  Wilder  has  recently  "^J^*  ^ 
been  confirmed  in  this  Couj?t  by  the  case  of  WUcoaxm  t^  f,. 

Nighting(de.  (a)  hxsaa^ 

Park  J.      It  was    also   confirmed   in  ArundeU  r*. 
White. \b) 

■  * 

Gazelee  J.  It  is  not  necessary  for  us  to  decide  wbe^ 
ther  tbe  statute  of  G.l.  is  directory  or  imperatiye;  the 
only  point  here  is,  Whether  what  is  prescribed  by  that 
statute  with  regard  to  arrests  should  af^ear  on  the  de-^ 
claration  in  an  action  on  a  bail*bond  ?  The  preoedeuts 
are  both  ways,  but  the  form  pursued  in  the  present  case 
is  the  more  usual. 

Judgment  for  the  Plainti£fl 

^)  4  Bhgh.  501.  (i)  14  Eojtt  224* 


Christie  v.  Hamlet*  Nov.  t^. 

HTHIS  cause  was  referred  to  arbitration  by  an  order  In  moving  to 

of  the  Chief  Justice,  made  «  upon  bearing  tbe  at-  "^  ^^^  *! 

^  °  award  madb 

tornies  on  both  sides,  and  by  their  consent"  under  a  rule 

Tbe  arbitrators  commenced  their  award  by  reciting^  ®^  court,  the  , 
that  the  cause  came  on  to  be  tried  at  the  sittings  at  ^^^  |^  drawn 
Guildhally  in  June  1828,  before  the  Lord  Chief  Justice ;  up  on  readii^ 
and  that  then,  by  consent  of  PiaintiflP  and  Defendant,  ^j^^^T^ 
their  counsel  and  attomies,  an  order  was  made  that  it  matter  waf  rtif 

should  Ije  referred  to  the  arbitrators  in  question.  fcmed,  and  the 

objections  to 
the  award 
Wilde  Serjt,  upon  an  afiidavit  that  no  such  order  of  oog^t  to  be 

jNi5i  Prius  as  that  set  out  in  the  award  had  ever  been  *^* 

made. 


V. 
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1828.       made,  obtained  a  rule  nisi  to  set  the  award  aside:  but 
the  rule  did  not  state  on  what  grounds,  nor  was  it  ex- 
pressed to  have  been  drawn  up  on  reading  the  rule  of 
HAicLBt.      Court  on  which  the  cause  hacTbeen  referred;  that  rule, 
however,  was  set  out  in  the  affidavit  above  mentioned. 

m 

Taddy  Serjt,  who  shewed  cause,  objected  that  the 
rule  ni$i  ought  to  have  been  drawn  up  on  reading  the 
rule  which  authorized  the  arbitration,  and  that  the  ob- 
jections to  the  award  ought  to  have  been  specified  in  the 
rule  mst,  as,  in  a  rule  for  setting  aside  an  annuity,  the 
objections  to  the  grant. 

Wilde  urged,  that  it  was  sufficient  that  the  original 
rule  had  been  set  out  in  the  affidavit  to  which  the  rule 
nisi  referred ;  but 

The  Court  was  against  him  upon  both  grounds,  and 
added,  that  they  had  no  authority  to  interfere,  the  award 
being  a  nullity  which  they  could  not  enforce  by  attach- 
ment. 

Rule  discharged. 


litm.  %^.  VicKERs  V.  Gallimore. 

TfttpiM  qiu    ^RESPASS  for  breakmg  and  entering  the  PlaintilPs 

qot  guilty,  Ao^e^  and  prostrating  his  wall. 

suid  justifica-        The  Defendant  pleaded,  first,  the  general  issue,  not 

i^  oft^y     8"^'^y>  ^"d  tl^en  seven  special  pleas,  justifying  the  tres- 

Jme  joined  on  P^ss  under  an  alleged  right  of  way.     The  Plaintiff,  in 

not  guilty ; 

right  of  way  traversed,  and  issue  joined  thereon.     New  assignment  and  judgment 

by  de&ult  tbereon.     Verdict  for  Plaintiff  i j.  on  issue  of  not  guilty ;  40J.  damages 

on  the  new  aifignment  \  verdict  for  Defendant  on  one  of  the  justifications :  Held* 

that  the  Plaintiff  was  entitled  to  the  general  costs  in  the  cause. 

reply. 
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reply,  joioed  issue  on  the  first  plea,  traversed  the  speciid  1828. 

pleas,  and  new-assigned.     The  Defendant  joined  issue  \jqmbb 

on  the  traverses,  and  suffered  judgment  to  go  by  defiiult  v. 

on  the  new  assignment.  Galluiqri, 

At  the  trial,  last  Yorkshire  Assizes,  a  verdict  was 
found  for  the  Plaintiff  with  15.  damages,  on  the  general 
issue,  and  on  all  the  other  pleas  except  the  third,  on  which 
a  verdict  was  found  for  the  Defendant.  The  damages 
on  the  judgment  by  default  on  the  new  assignment^ 
were,  by  consent,  assessed  at  40t.,  on  the  understanding 
that  the  finding  to  that  amount  should  not  afiect  the 
question  of  costs. 

Cross  Serjt.,  on  the  ground  that  a  record  in  this  state 
shewed  the  substantial  merits  of  the  cause  to  be  with  the 
Defendant,  obtained  a  rule  calling  on  the  Plaintiff  to 
shew  cause  why  the  ^5i^a  should  not  be  delivered  to  the 
Defendant. 

Wilde  Serjt.  shewed  cause.  If  the  Defendant  had  not 
pleaded  the  general  issue,  or  had  withdrawn  it  {a),  there 
might  have  been  some  colour  for  the  motion.  As  it  is, 
by  allowing  that  plea  to  stand,  he  has  compelled  the 
Plaintiff  to  incur  the  expence  of  a  trial,  and  the  verdict 
being  in  his  favour  upon  the  issue  on  that  plea,  after  a 
judgment  by  default  on  the  new  assignment,  he  is  en-  « 

titled  to  the  general  costs  of  the  cause.  House  v.  7%^ 
Commissioners  of  the  Thames  Navigation  (6)  is  precisely 
in  point.     So  likewise,  Longden  v.  Bourn,  (c) 

Cross.  If  the  verdict  for  the  Defendant  goes  sub- 
stantially to  the  whole  cause  of  action,  he  is  entitled  to 
the  general  costs  of  the  cause.     In  tiouse  v.  The  Com* 


(d)  1  fTmj.  Saund.  (last  edit.)         {b)  zB.^  B.iif. 
300  a.  (c)  iB,^C.  %yS. 


mtsstoners 
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1828.       misstoners  of  the  Thames  Ncpoigation^  a  plea  of  licence,  on 
^_  '  which  the  defendant  obtained  a  verdict,  went  only  to  a  part 

^^  of  the  cause  of  action,  and  the  Judge  certified  that  the 

Gaujm<»Ci  trespass  was  malicious.  In  Longden  v.  Boum^  the  plain- 
tiff recovered  100/.  damages  on  the  new  assignment. 
But  in  the  present  case  the  damages  were  purely  no- 
minal, and  the  Defendant  having  established  her  right 
of  way,  the  third  plea  went  to  the  root  of  the  plaintiff's 
action.  If  the  Plaintiff  had  suffered  judgment  by  de*^ 
fault  on  the  third  plea,  there  would  have  been  no  neces- 
sity  for  going  to  trial;  and  not  having  done  so,  the 
Defendant  is  entitled  to  the  general  costs.  Thornton  v. 
Williamson,  {a) 

But  Othir  v.  Calvert  (&),  which  is  subsequent  to  any 
of  the  caseis  cited,  and  in  which  the  Court  took  time  to 
enquire  into  and  settle  the  practice,  is  in  point  for  the 
Defendant*  There,  to  a  declaration  in  trespass  quare 
clausum  fregit^  the  defendant  pleaded  the  general  issue, 
and  ten  special  pleas  justifying  the  trespass  under  a  right 
ofwJEiy.  The  plaintiff. traversed  the  right  of  way,*  and 
new  assigned.  Issue  was  joined  on  the  general  issue 
and  on  the  traverses,  and  not  guilty  pleaded  to  the 
new  assignment ;  on  which,  likewise,  issue  was  joined. 
Verdict  for  the  plaintiff,  without  damages,  on  the  general 
issue ;  (as  in  House  v.  The  Commissioners  of  the  Thames 
Navigation) ;  for  the  defendant  on  the  two  first  special 
pleas,  and  for  the  plaintiff  on  all  the  other  issues.  It 
was  holden,  on  the  authority  of  Benett  v.  Coster  (c),  and 
Vivian  v.  Blake  {d\  that  where  a  plea,  which  goes  to  the 
whole  of  the  cause  of  action  is  found  for  the  defendant, 
the  general  costs  of  the  cause  go  to  the  defendant,  and 
to  the  plaintiff  only  the  costs  of  the  pleadings  on  the 
issues  found  for  him.     The  principle  is,  that  where 

(a)  izEasUi^i.  (c)  i3.  £ff  A465. 

(b)  I  Binib,  a75,  (d)  11  Eash  adj. 

issues 
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issues  are  found  for  both  parties,  costs  shaU  be  awarded        1S28. 
according  to  the  substantial  merits  of  the  cause.    Harder      y-J^^ 

y.  Rand  {a).  o. 

Galumobe* 

Best  C.J.  The  question  has  been  decided  by  the 
cases  oi  House  v.  The  Commissioners  of  the  Thames  Navi' 
gation  and  Longden  v.  Bourn.  The  pleadings  in  tliose 
cas^  were  precisely  the  same  as  in  the  present — Not 
guilty,  on  which  issue  was  joined ;  justifications  of  the 
trespass,  under  rights  of  way  and  a  licence,  which  were 
traversed;  and  a  new  assignment,  on  which  judgment 
was  sufiered  to  go  by  default.  Verdict  for  the  defendant 
on  some  of  the  justifications,  and  for  the  plaintiff  on  the 
other  issues.  The  Court  held,  that  as  the  plaintiff  had 
been  drivea  to  trial  by  the  plea  of  not  guilty,  he  was 
entided  to  the  general  costs  in  the  cause. 

In  Harder  v.  Band,  the  general  issue  was  not  pleaded. 
The  costs  must  be  determined  by  the  state  of  the  record 
-at  Ae  end  of  the  cause:  to  enter  on  the  merits  for  that 
purpose,  would  lead  to  new  and  intricate  enquiry^  and 
if  the  Defendant  pleads  an  unnecessary  plea,  he  must 
pay  for  the  expense  occasioned  by  it  The  plea  of  not 
guilty  rendered  it  necessary  for  the  Plaintiff  to  go  to  the 
expense  of  proving  the  trespass,  and  the  Defendant 
ought  to  bear  that  expence,  or  to  have  withdrawn  the 
general  issue,  as  is  suggested  in  the  note  in  Wms* 
Saunders,  300  a. 

■ 

Park  J.  concurred. 

BuRBouoH  J.  The  substantial  merits  of  the  cause 
cannot  be  entered  into  upon  a  motion  like  this.  V/e 
must  look  at  the  record.  The  Defendant  compelled  the 
Plaintiff  to  go  down  to  trial  on  the  general  issue,  and  the 

verdict 


800 
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Gauauore. 


18S8.        verdict  having  been  for  him  on  that  issue,  he  is  entitled 
to  his  costs. 


Gazelee  J.  House  v.  The  Commissioners  of  the  Thames 
Navigation^  and  Longden  v*  Boum,  are  in  point*  In 
Harber  v.  Rand,  there  was  no  general  issue.  The  rule 
must  be 

Discharged. 


Nov.  %A.  RlBDELL  V.  SuTTOK,  ExeCUtrix  of  SUTTOK. 


z.  DebtVun 
against  an  ex- 
ecutrix upon 
a  cause  of  ac- 
tion accruing 
after  the  death 
of  the  testator. 

».  Where 
an  executrix 
referred  to  ar- 
bitration to  be 
finally  deter- 
mined oni  cer- 
tain disputes 
and  differences 
respecting  cer- 
tain unsettled 
accounts^  and 
the  arbitratorSf 
without  find- 
ing assets* 
awarded  her 
to  pay  a  cer- 
tain sum: 
Heldythat 
pUne  admini^' 
travit  was  no 
bar  to  an  ac- 
tion on  the 
award. 


T^EBT,  on  an  awank  The  declaration  stated,  that  by 
an  agreement  made  Slst  December  1822,  between 
the  Plaintiff,  on.  the  one  |>art^  and  the  Defendant,  as 
executrix  oF&i/^dff,  ofthe  other  part,  afl)er  reciting  therein 
that  disputes  and  differences  bad  arisen,  and  were  dqiend- 
ing  between  the  Plaintiff  and  the  Defendant  as  executrix 
as  aforesaid,  respectii^  certain  unsettled  6rcoofiie^' between 
them,  which  tbej^  had  mutually  agreed  to  refer  to  the 
award  and  determination  of  the  persons  therein-after 
named;  therefore^^r  theJinaUy  settling  such  disputes  and 
d^erenceSf  it  wa^  amongst  other  things,  agreed  by  and 
between  the  parties  thereto,  mutually  and  reciprocally, 
that  the  said  matters  in  dispute  between  them  should  be, 
and  were  thereby  referred  to  the  Jinal  award  and  deter- 
mination of  Thomas  Rus/iton  and  Thomas  Birch,  so  as 
they  should  make  their  award  before  the  20th  of  January 
then  next ;  and  if  they  should  not  do  so,  the  matters  in 
difference  were  referred  to  the  award  and  determination 
of  such  person  as  umpire  as  should  be  named  in  manner 
^thereinafter  mentioned :  costs  to  be  in  the  discretion  of 
the  arbitrators  or  umpire:  that  the  said  Thomas 
Rushton  and  Thomas  Birch,  having  taken  upon  them- 
selves 
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£0L 


sdves  the  said  arbitration,  and  having  heard  and  duly 
weighed  the  allegations  and  proofs  of  both  of  the  said 
parties  concerning  the  matters  so  in  difference  as  afore- 
said, and  having  examined  the  various  books,  accounts, 
papers,  end  writings  relating  to  the  said  matters  in  dispute^ 
and  also  the  said  parties  themselves,  did,  in  due  manner 
and  within  the  time  limited  for  making  the  said  award, 
to  wit,  on  the  1 8th  of  January^  in  the  year  of  our  Lord 
1823,  at,  &c.  make  their  award  and  determination  of 
and  concerning  the  said  matters  in  dispute,  so  referred 
to  them  as  aforesaid,  in  writing  under  their  hands  ready 
to  be  delivered  to  the  said  parties,  or  such  of  them  as 
should  require  the  same,  bearmg  date^  on  a  certain  day 
and  year,  to  wit,  the  same  day  and  year  in  that  behalf 
afiirendd.  And  by  the  said  award,  they  the  said 
Thomas  Bmhton  and  Thomas  Birch -6x6,  find  that  there 
remained  a  balance  due  from  the  said  Defendant  to  the 
said  Platoftiff  of  54</.  0^.  I0\d. ;  and  they  did,  therefore^ 
thereby  award,  order,  and  direct  the  payment  of  such 
bdance  to  be  made  by  the  said  Defendaoi;  to  the  said 
Platiili£^  on  or  before  the  Mst  day  of  March  then  next 
And  they  did  thereby  further  award,  order,  and  direct, 
that«ach  of  the  said  parties  in  diiference  should  pay  bis 
and  her  own  costs  and  charges  attending  the  same  refer- 
ence. That  the  said  Defendant,  executrix  as  aforesaid^ 
did  not,  nor  would,  on  the  said  Slstday  of  Mardif  in 
the  year  182S  aforesaid,  make  payment  to  the  said 
Plaintiff  of  the  said  balance  or  sum  of  54&  0^.  1  O^d.  in 
the  said  award  mentioned,  or  any  part  thereof,  nor  has 
she  since  paid  the  same,  or  any  part  thereof. 

The  Defendant  pleaded,  first,  non  detintt^  on  wluch 
issue  Was  joined.  Secondly,  plene  admimstravit's  and, 
ihirdiy^  Xhfit  no  evidence  was  given  or  c^red  before  th^ 
said  Thomas  Rushton  and  Thomas  Birch,  on  occasion  of 
the  said  arbitration,  nor  did  they  the  said  Thomas  Rush- 

ton 
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ton  and  Thomas  Birch^reeeive  any  proof,  nor  was  it  ad- 
mitted by  or  on  behalf  of  the  said  Defendant,  that  she, 
the  said  Defendant,  as  eK<ecutrix  as  aforestud,  had,  at  any 
time^  b€£>re  ibe  making  of  the  said  sopfxisediawani  in 
that  Court  mentioned,  in  her  hands  any  goods,  chattels, 
roonieSf  or  efifects,  which  were  <of  the  said  WiUiam  James 
SwUtm,  'daceasedf  at  (he  time  of  his  death  to  be  adminis- 
tesed*  •  '  • 
.  Demurrer  fiM2^,  and  joinder. 


B$isseU  Serjt.  in  support  of  the  demurrer.    : . 

The  pleas  are  ilL  First,  the.  plea  of  jJetie>adminis^ 
travUT  because  the  mese  general  sttbmission  to 'arbitra- 
tion was  an  admission  of  assets;  Bony  v.  Jkisk^)^  >.  In 
that  case^  the  defendant  bound  himself,  as  «dministntor, 
to  abide  by  an  award  tohe  made  touching  idi  HMteia  in 
dispute  between  his  intestate  and  another  persoa^*  and 
the  arbitrator  awarded  that  he,  as  adminbtnitol',iflbould 
pay  a  certain  sum  of  298/.,  and  it  was  beld^  that  be 
could  not  plead  pkne  administravit  to  -debt  on  the  Jaond. 
It  was  contended,  that  the  Defendant  was  nottJKMHid 
by  the  ^tenns  of  the  award  to  pay  the  money,  awcfded, 
libacyluteljs  but  only  as  administrator,  ont  of  ^  ooets 
of  the  intestate*  But  Ashhurst  J.  said,  — ^  <*  There  ir  no 
doubt  but  that  this  plea  is  bad,  for  the  entering:- -into 
thairond  amounts  to  an  admission  of  assets,  andilhd^de^ 
fendant  shall  not  afterwards  be  permitted  todisptrteit. 
The  bond  given  by  the  defendant  to  abide  by  the  award 
was  an  undertaking  to  pay  whatever  sum  the  ariMtralor 
should  awardf  without  any  regard  to  assets.^  ^And 
per  BuUer  J.  <*  Thb  is  a  bond  given  by  the  admi- 
nistrator, by  which  he  bound  himself,  his  heirs,  exe- 
-cutorsy  and  administrators.     The  question,  then,  4s, 


(tf )  z  T.  R.  (t^u 
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whether  he  had  bound  himself  personally  or  not ;  and  I 
think  there  can  be  no  doubt  but  he  has.''  Pearson 
and  oihen.  Assumes  of  Scatty  a  Bankrupt^  t.  Htrwy  (a), 
which  will  probably  be  cited  an  die  otb^r  nde^  was 
not  an.actkn  on  an  award,  but  aumxprnt  Ukt  goofiA 
soM  and  delivered ;  to  which  tbetplea  waa^  jrfm^  4M^ 
wmutrmmt^  aad,  in  order  to  prove  assets,  a  subtniariett 
to  arbitration  by  the  defendant,  as  administrator,  and 
an.a.ward,  whereby  the  sum  of  8014/.  waa  awa»Ud 
to  be  due  from  the  intestate  to  the  bankrupt's  estate 
(but  not  sayii^  by  whom  it  was  to  be  piud)^  wiu 
given :  in  evidence.  .  This  was  held,  under  the  cireum- 
stanoesyi  not  to  be  an  admission  of  assets ;  for  the  sob- 
mission,  did  aot  appear  to  have  been  any  thing  more 
than  fa>  submission  to  take  accounts.  The  subimssioB 
in  /t^.  pnsent  case  is  of  all  matters  in  dispute ;  and 
in  Robmm'andianother^  Atsignees^  &c.  v.  (6), 

the.  Laid.  Clancellor  said,  ^  If  an  executor  or  adminis- 
tratofilfaink  fit  to  refer  generally  all  matters  in  dispute 
to  arhitEBtioiiy  without  protesting  against  the  reference 
being  taken  as  an  admission  of  assets,  it  will  amount  to 
such  an  admission."  So  in  JVanshorough  v.  Dyer  {c\  it 
was  decided,  that  the  trustees  di  an  insolvent  debtor  by 
entesring  into  on  arbitration  bond,  admitted  that  they 
had  assets.:  Here,  too,  the  arbitrators  not  only  ascer- 
tained the.  amount  of  the  demand,  but  awarded  the 
Drfendanti.  to^  pay.  that  amount,  which  of  itself  ia  a 
determination  of  the  question  of  assets;  as  may  be  col- 
lected from  what  fell  from  Iah A  Kenyan  in  speaking  of 
the  case  of. Bony  v.  Biishj,  **  There  the  defendant  sub- 
mitted .to  pay  what  was  awarded,  and  the,  arbitrator 
did  award  ..that  he  should  pay  a  certain  sum,,  but  here 
(in  Pemrton  W0  Henry)  the  arbitrator  has  ouly.^:  ascer* 
tained  the  amount  due  from  the  intestate,  but  has  not 
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directed  the  defendant  to  pay  it"  And  he  considers 
the  efiect  of  a  bond  to  abide  the  award,  as  an  under- 
taking to  pay  whatever  the  arbitrator  should  award, 
without  any  regard  to  assets.  Here  the  agreement  set 
out  ia  the  declaration  amounts  in  effect,  to  an  Agree- 
ment tp. abide  by  the  award.  And  the  case  of  Wot" 
tliington  V.  Barlow  (fi)f  is  conclusive  ou  -the  jHunt. 
Lord  Kent/on  tliere  said,  **  The  decision  in  Pearson  v. 
Henri/  mqst  be  taken  with  reference  to  the  fiM:t&>of  that 
case.  There  the  arbitrator  only  ascertained  the  maount 
of  the  demand,  without  ordering  ^he  administrator  to 
pay  it)  'but  here  the  arbitrator  has  awarded  that  the  de- 
fendant, the  administratrix,  shall  pay  the'pl4ioliff^»  de- 
mand. The  submission  to  arbitration  by  ^Oiia^BiiniS'- 
^tratriK  was  a  reference  not  only  of  the  cause  of >  motion, 
but  alio  of  the  other  question,  Wbesther  or  biH  th&  ad- 
ministratrix had  assets?  And  as  th^  «9bitKa|or  has 
awarded  the  defisndant  to  pay  the  amount  of  tbe  plain- 
tiff's demand)  it  is  equivalent  todetermiqing  as  between 
these  parties  that  the  administratrix  had  assets  to^  pay 
the  debt."  •.,<•».. 

The  last  plea,  — ^  that  no  evidence  was  offered  of  a^ 
sets,  nor  were  they  admitted,  -—is  clearly  bad.  ^.-,* 

If  the  defendant  does  not  choose  to  bring  lor^^rd  that 
ground  of  defence,  it  must  be  taken  as  admitted*  She 
ought  at  least  to  have  offered  evidence,  and  isi  in  fact, 
pleading  her  own  default  If,  as  the  Loni  Chancellor  said 
in  Robson  and  another,  Assignees^  Vk  ■  ■■..  ..i  ^^  %h^  sub- 
mission without  protesting,  &o.  is  an  admission  ef  astets, 
the  attending  the  arbitrator  and  going  through  a  case 
without  bringing  forward  that  point,  ifiiMt  be  an 
admission.  Even  the  misconduct  of  an  arbitrator  in 
not  having  heard  evidence  cannot  be  pleaded  in  bar  to 
an  action  on  bond,  conditioned  for  the  performance 


(a)  fT.R.4S3. 


of 


IN  THE  Ninth  Year  of  GEO.  IV. 


t05 


of  the  award ;  but  is  only  matter  for  application  to  the 
equitable  joriadiction  of  the  Court  to  set  aside  the 
award :  Btdddidc  v.  Thompson,  (a)  And  in  the  notes 
to  Veale  ▼.  Warner  (i),  it  is  said,  "  There  seems  to  be 
no  case  ^r  dictam  where  a  plea  of  this  sort  has  been 
held  to  be  pleadable,  nor  a  precedent  of  such  plea  to  be 
fivnnd  in  any  of  the  books  of  entries/' 
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Sii)rk9  S6rjt:  eonird.  Taking  the  whole  of  the  suf^ 
mission  tbg^her,  this  was  not  a  submission  of  dl 
mattdri'  id  ^diflfei^ence^  but  merely  a  reference  of  ac« 
Cfnmiif  ^  that'  the  arlntrators  hare  exceeded  ib&r 
autbo^ty  in  ordering  pajrment  by  the  Defendant  |  at  idl 
evenis)'  in  ordering  payment  without  finding  or  requiring 
evidmd^^of  as^Cs.  *  The  pleas,  therefore^  are  not  affebted 
by  the  caaes  relied  on  for  the  Plaintiff,  for  in  all  those 
cases  the  aubmission  was  substantially  of  all  matters  in 
diffiBf&kitj  tLiid  Pearsofi  v.  Henry  is  in  point  for  the  De- 
fendant In  Loix  V.  Honeyboume  {c\  where  an  arbi- 
tratoi^  ordered  an  executor  to  pay  a  sum  out  of  the 
assets  in  his  hands,  although  the  Court  did  not  decide 
the  point  whether  a  submission  to  aii>itration  by  the 
executor  was  an  admission  of  assets,  Abboit  C.  J. 
spoke  on  the  pcnnt  in  terms  of  doubt,  saying,  ^  It  may 
not  conclude  him  from  questioniDg  whether  he  has  any 
assets  or  not  to*  pay  the  money ;''  and  Hblrqyd  3*  saidf 
*'  If  the  plaintiff  had  fully  administered  at  that  time,  he 
would  not  be  bound  to  pay/' 

But  the  declaration  is  ill ;  for  the  action  being  against 
an  execatrix  is  improperly  conceived  in  debt  1  Wms» 
Sound*  68.  note  2.  Pinchon*s  case,  {d) 

BtisseU,    In  Love  ▼.  Honeyboume^  the  award  bdng 


(a)  8J?aj/,  344.  {c)  4  DowL  tf  Rjl.  %IA' 

(b)  z  fVmj.  Saund.  347  a.  \d)  9  Rep.  87  b. 

Q  2  expressly 


806 


CASES  IN  MICHAELMAS  TERM 


1828. 


RmDXLL 

Sutton. 


expressly  to  pay  out  of  assets,  the  executor  was  not  per^ 
sonally  bound. 

The  objection  to  the  declaration  is  ill  founded: 
for  this  action  of  debt  is  brought  on  a  debt  €on« 
traioted  by  the  executor,  but  it  is  only  on  debts  con- 
tracted by  the  testator  that  an  action  dT  debt  does  not 
lie  against  the  executor,  and  that  exemptkm  rest»  on 
the  obsolete  doctrine  of  wager  of  law,  which  is  now 
altc^ether  discountenanced :  King  v^  WdllHimSm.{u)  Tbovgh 
an  executor  could  not  undertake  to  wage  hisvlavfiof  a 
debt  alleged  to  have  been  contracted  by  hb  testator, 
be  is  competent  to  do  so  with  respect  U^  a  debt  con- 
tracted by  himself. 


» ...» 


Bbst  C  J.  This  is  an  action  of  debt  against  ^he 
Defendant  as  executrix  of  Stdtoii^  on  an  award  which 
has  proceeded  on  her  submission. 

It  has  been  objected  on  her  part,  first,  that  the  ieiotion 
dT  debt  does  not  lie  against  an  executor  t  but  the  prin- 
ciple on  which  that  has  been  decided  is,  that  an  exe- 
cutor cannot  wage  his  law  of  a  debt  contracted  by  his 
testator;  it  does  not  apply,  therefore,  to  a  case  like  the 
present,  where  the  undertaking  to  pay  has  originated 
with  the  representative,  who  is  therefore  better  ac- 
quainted with  the  transaction  than  the  testator  could 
have  been* 

It  has  been  contended,  secondly,  that  a  plea  of  plene 
administravit  is  a  good  answer  to  the  Plaintiff's  demand ; 
I  think  it  is  not  The  case  of  Bobson  v.  '  i  con- 
tains all  the  good  sense  that  bears  on  the  subject:  if  a 
reference  be  submitted  to  by  an  executor,  and  he  does 
not  protest  in  the  first  instance  that  he  has  no  assets,  he 
should  not  be  afterwards  allowed  to  say  so,  because  in 
that  case  the  opposite  party  will  have  been  put  to  the 
expense  of  an  arbitration  to  no  purpose.     The  arbitra- 


(a)  4  Dowl.  ^«^  ">/.  3 . 
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tion  should  be  placed  on  the  same  footing  as  an  action, 
in  whicb,  if  an  executor  omit  to  plead  that  he  is  with*' 
out  assets,  he  cannot  afterwards  set  up  that  ground  of 
defence* 

There  is  do  ground  for  asserting  that  the  arbitrator's 
anthority  was  in  this  case  limited  to  the  investigation  of 
accounts  and  finding  a  balance.  The  agreement  set  out 
in  the  dedaration  recites,  that  disputes  and  dtfRsrences 
wievedependti^  between  the  Plaintiff  and  Defendant  re*- 
spectiog  eertain  unsettled  accounts,  and  that  for  Jlmdfy 
seMing  such  disputes  and  diflerences,  it  was  agreed  that 
die  said  matters  in  dispute  between  the*  parties  should 
be  referred  to  thejinal  award  and  determination  of  the 
arbitrators.  But  the  arbitrators  could  not  finally  settle 
the'  disputes  between  the  parties  by  merely  finding  a 
bilknoe« 

The  allegation  that  no  eyidence  of  any  assets  was 
tendered  to  the  arbitrators,  cannot  be  the  subject  of  a 
plea.  For  aught  that  appears  on  the  plea  in  which  this 
ii  alli^ed,  the  possession  of  assets  might  not  have  been 
disputed;  and  if  the  arbitrators  have  misconducted 
'  thtiEDselves,  that  is  ground  for  another  mode  of  proceed- 
ing.    Our  judgment  must  be  for  the  Plaintiff.  . 


Pakk  J*  I  have  no  doubt  in  this  case.  The  third 
plea  goes  chiefly  to  shew  misconduct  in  the  arbitrators, 
which  ought,  if  it  existed,  to  be  the  subject  of  an  ap^ 
plication  to  the  Court,  and  not  of  a  plea.  But  looking 
at  the  recital  in  the  submission,  and  at  the  whole  of  the 
case,  I  think  it  clear  that  the  Defendant  admitted  assets, 
and  submitted  to  a  final  settlement  of  all  disputes :  that 
ccMikl  not  be  but  by  paying  what  should  be  found  due. 


BuRROUGH  J.  There  could  be  no  wager  of  law  in 
this  case,,  the  cause  of  action  being  a  written  agreement, 
which  is  set  out  in  the  first  count.     The  arbitrators  had 

Q  S  authority 
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authority  to  decide  in  the  manner  they  have  done,  and 
to  award  payment    The  pleas  aren  mere  experiment. 

Gaselee  J.  I  thought  the  point  too  dear  to  be 
ai^gued^  and  am  still  of  opinion  that  the  Plaintiff  is ^o 
titled  to  judgment.  The  objection  on  the  ground  of 
wager  of  law  does  not  apply,  because  this  action  is  tutft 
brought  on  a  eontmct  ^f  the  testator^s.  With  regta^  to 
the  question  of  assets,  the  D^endant^  by  ^baritdiiglo 
a  Inference,  without  protesting  that  she  was  not-'fuiv 
nSshed  with  assets,  must  be  taken  to  haire  left  liie  rtiade 
ofpaym^itHothfe  consideration  of  the  arbitratOTi^  ^'^  ' 

Judgment  fbr  the  FkSmM. 

....  :      .  -r'    )>[•' 


.«»;•'  • 
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The  Coort 
dtacliax^gefl  a 
rule  for  chang- 
ing the  venue$ 
on  an  affidavit 
that  the  De- 
fendant's at- 
torney had 
•aid  he  should 
change  the 
venue  to  pott- 
pone  the  trial, 
and  (which 
was  the  fact)» 
that  in  the  in- 
terim, an  act 
would  come 
iato  operation 
which  would 
defeat  the 
Plaintiff's 


chum. 


Amnbr  and  Another  ^^•  Cattbll. 


'  • V   •       J  .1 


JUDBBITATUS  ^sntmpsHj  to  which  ^fae  Dafendant 

pleaded  the  statute  of  iimitiatiocis,  and  thePhdntiff 

replied  that  the  cause  of  action  accrued  within  six  years. 


.  Adams  S^jt.  faaying  obtained  a  rule  fim»  on  the  part  of 
tbe  Defendant,  to  diange  the  vehue  tkom  London  to 
WBtTBoieif  on  the  usual  affidavit, 

Merewether  Seijt.  shewed  cause  upon  an  affidavit  of 
the  Plaintiff's  attorney,  which  stated  that  he  had,  upon 
commencing  the  action,  written  to  the  Defendant's  atr 
tomey^  informii^  him  of  the  Ddendant's  admissions  and 
promises  of  payment  of  the  debts  sought  to  be  re- 
covered; diat  be  afterwards  called  on  the  Defendant's 
attorney  fer  His  undestakiim^  fer  the  appearance  of  the 
Defendant^  when  the  attorney  informed  him  that  Zxnd 

Tenter- 
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Tenterden\  act   came  into  operation  on  the   Ist'of       1898. 
JantMr^i  an4  that  he  should  change  the  venm^  and  beat 
the  Plaintifl^  as  he  had  no  promise  in  writing. 

The  learned  Seijeant  contended  diat  it  was  evident 
the  Defendant  did  not  seek  to  change  the  omtie^  beaiiuae>. 
the.  cause   of  adion    arose   in    /Varwickskiref    or  ^to 
further  tiie  purposes  of  Jastice^  but  because  the  trial. 
wouUibyauch  change  of  venue  be  postpcMied  tto  a  period,' 
at  which,  tb^  plainftiff 's  claim  might  be  defeated,  by  a  law; 
coming  intQ  operation  after  the  comm^icement  of,  bis j 
action.  .The  otjeot  of  permitting  a  change  of.  v^u^r 
was  to  advance  thei  ends  of  justice;  and  where  ^uchn. 
deaififffi^H  the  present  was  made  manifest,  the  Court 
would  best  consult  the  ends  of  justice  by  discharging 
the  rule. 


•t«-^ ?•%'■.-'  t-  J"' 


Adams.  The  rule  for  changing  the  venue  has, 
hitherto,  been  always  granted  as  a  matter  of  right, 
unless  the  opposite  party  will  undertake  to  give  material 
evidence  in  the  county  from  which  it  is  proposed  to 
remove  the:  cause.  It  is,  therefore,  unnecessary  to  ientet 
into  the  alleged  conversation  on  the  subject  of  the  new 
statute ;  but  if  that  statute  were  passed  for  the  further- 
ance of  the  ends  of  justice,  by  setting  disputes  at  rest 
after  a  certain  lapse  of  times  the  Defendant's  intention, 
as  alleged,  is  in  furtherance  of  the  statute,  and  haa 
nothing  in  it  opposed  to  the  ends  of  justice.  At  alh 
events,  he  should  be  allowed  to  answer  an  affidavit  so 
out  of  the  usual  course  on  such  a  rule. 

Best  C*  J.     I  think  the  venue  ought  not  to  be  changed  / 
in  this  case;  but,  in  discharging  the  af^Ucation,  the 
Court  does  nothing  inconsistent  with  the  provisions  of 
the  new  act;  on  the  contrary,  it  faUs  in  with  the  in^^  * 
tentions  of  the  legislature,  because  it  was  with  a  view  to 
prevent  an  ess  post  Jueio  operation  with  respect  to  suits 

Q  4  already 
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1628.       already  commenced)'  that  the  period  of  the  act's*  coming 
intO' force) 'was  postponed  till  she  months  after  it  passed. 
To  inakie^thia  hile  absolute  would  be,  in  efiect,  to  put 
CATvaix;     off  the  trial  till  after  the  next  term,  while,  if  it  were 
7|rifd«fter  the  present  term,  the  plaintiff  might  succeed 
,  lon  a  parol  promise,  whidi  when  the  act  came'  into 
•; .operation 'might' prove  insufficient;  though  upon^that 
$(|miit.  I  abstain  from  pronouncing  any  opinion^  >but 
acting  on  the  spirit  of  the  postponing  clause,  we  ought 
>tnQt  to  previa t  the  Plaintiff  from  trying i his  cause,  (if  he 
(be  enabled  to  do  so,  within  the  time  limited  l^  tisefact 
H<ibr  theoontinuanoeof  the  old  law.  ^ 

1 V I  do  not  agree  that  no  cause  cauibe  shewn  against  a 
rale-*  of  this  sort,  but  *  undertaking  to  give  ^material 
evidence  in  the  county  from  which  it  is  sought  toiremove 
the  venue.  I  have  often  heard  other  causes  shewn ;  and 
where  it  appears  that  justice  c^nnotl^e  had  if  die  ttenue 
la  changed,  it  ought  not  to  be  changed* 

Supposing  a  plaintiff  to  rely  on  a  promise^'  which 
.  wottkl  be  available  but  for  the  postpooement/of'n  trial, 
it  would  be  doing  injustice  to  postpon^vitirv.I]  think, 
.  tbeorefore;  this  rulO' ought  to  be  dischaigedi . 

■  .  •••...■  ■'1 . 

;    Park  J.    I  am  of  the  same  <^nioa;  and  I  agneethat 

upon  motions  of  this  kind  other  causes  may  be  shewn 

against  the  rule,  besides  undertaking  to  give  material 

,t^TJdeuce  in  the  county  from  which  it  is  sought  to  remove 

the  D^ue.    In  the  King's  Bench  they  are  made  the 

,  subject  of  a  separate  motion,  but  in  this  Court  they  may 

_'i  be  brought  forward  in  shewing  cause  against  th^  original 

r  rule^     With  respect  to  the  new  statute  Icequiring  a 

'  vn;itten  promise  to  render  a  party  liable  in  respect  of  a 

'  debt  extin^isbed  by  the  statute  of  frauds,  no  one  ap- 

r  proves  of  it  mo^e  tban^' I  do«    But,  in  seeking  to  further 

(the  Q^fept  of  tb^t  #tatute,  we  must  be  careful  not  to  do 

iiyo^tioe.    Wrhen  the  legislature  gives  six  months  b^re 

allowing 
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aUowiog  the  ^ict  to  come  into  opemtion^  it  indicates  an 
iBteotion:  to  alaUe  parties,  how  reljfing  on  parbl  pro- 
raises,  to  sue  on  them  efiectually.  The  Plaintifi^  ^for 
that  purpose,  lays  his  venue  in  London^  where  hiip  diase 
will  come  to  trial  before  the  six  months  have  elapsed ; 
•theDefendant  seeks  to  defeat  the  claim  by  removing 
the  cause  to  fRtran'ciiiv  and  we  riioald  be  lending*  our- 
selves to  injustice  if  we  were  to  assist  him  id  hii  attenpt. 


1828. 


•. ;  •   . 


a? 


BuRsouGH  J.  thought  the  defendant  .bad  a  right  ito 
cbikige.  the  venue  as  a  matter  of  course,  wiless  >(iie 
Plaintiff  undertook  to  give  material  evidence  in  Mthe 
oooo^  in  which  it  was  first  laid ;  and  that  if  the  Pliintiff 
had  any  malpractice  to  complain  of,  he  should  make  it 
tbejsiibject  of  a  separate  raoticm,  in  which  the  Defimdant 
might  answer  his  affidavits.  It  would  lead  to  great  in- 
convenience if  he  could,  on  the  Defendant's  motion, 
prevent  the  change  of  the  venue  by  an  affidavit  which 
the  i>efendant  had  no  opportunity  of  answering  and 
which  might  be  all  false.  Upon  the  present  occasion 
he  proposed  that  the  Defendant's  attorney  sbooldbe 
allowed  to  answer  the  affidavit  of  the  Plaintiff's  attorney, 
but  was  willing  to  concur  in  discharging  the  rule,  if 
such  affidavit  should  not  prove  to  be  an  answer  to  the 
former.  ' 


.ji 


Gas&leeJ.  I  think  this  rule  ought  to  be  made  absolute, 
although  I  agree  that  the  Plaintiff  on  shewing  cause 
may  allege  other  matters,  besides  an  undertaking  to  give 
material  evidence  in  the  county  where  he  has  Imd  the 
venue^i  fkTkdi  that  we  may,  where  it  is  requisite^  permit  the 
Defendant  to  answer  the  matters  in  the  Plaintiff's 
affidavit*  But  we  are  to  consider  the  law  as  it  ttow 
stands^  and  not  to  look  at  an  act  which  is  not  yet  Come 
into  cfieriation ;  and  under  the  law  as  it  now  stands^^the 
Plaintifl'  has  shewn  no  cause  why  the  wntie  should  not 

be 
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be  chftDged.  But,  even  with  respect  to  the  new  law,  if 
we  were  r  to  4>0charge  the  Defendaot's  ^ule,  we  abould, 
contrary  to  the  spirit  of  the  act,  encourage  suka  upon 
every  parol  promise  made  since  last  May. 

The  Court  thea  pennitted  the  Defendant's  attomejFto 
answer  the  affidavit  of  the  Plaintiff's  attorney;  hot  the 
anawer  not  containing,  in  the  opinion  of  the  Courts  an 
explicit  denial  of  thie  language  ascribed  to  him  in  the 
affidavit  of  the  plaintiff's  attorney,  the  rule  was 


mn     \      i 


:t 


Nov.  a4« 


Mackltn  v.  WATERHousfi,  Clench,  atio 

^^  _■■_  ^  '  1*.'"' 

L.  O.  Weeks. 


A  notice  that  HPHE  Plaintiff  declared,  that  whereas  he,  at  the  special 
the  proprietor  instance  and  request  of  the  Defendants,  had  caused 

aoLch-oJice  to  be  ddivet^  to  them,  on,  &c.  at,  8cc.,'aiid'the  De- 
vill  not  be  fendants  had  then  and  there  received  into  tfceiir  care  and 
^^^^^rriaffe  of  ^utftody  a  Certain  package  or  parcel  containing  divers 
parcels  of         promissory  notes,  for  the  payment  of  divers  sums  of 

more  than  5/.    phoney  to  bearer  on  demand,  and  divers  pieces  of  cur- 
value,  unless  "^  .X, 
entered  as        I'dt  coin  of  the  realm,  of  great  value  {sc.  49/.)»  to  be 

such,  will  not  safely  and  securely  carried  and  conveyed  by  the  Defend- 

prietor  ofT^"  *"^»  ^y  ^  Certain  conveyance  called  the  Exeter  niail, 

€oacJb  who  from  Salisbmy  to  London^  and  at  London  to  be  isafely 

from  A^  of  ®^^  securely  delivered  for  the  Plaintiff,  for  certain  rea- 

fice,  unless  it  sonabde  hire  and  reward  to  the  Defendants  in  that  behall^ 

be  otherwise  yet  the  Defendants,  not  regarding  their  duty  in  that 

it  connected  behalf,  did  not  safely  or  securely  carry  or  convey,  or 

with  the  office,  cause  to  be  carried  or  conveyed,  by  the  said  conveyance 

a.  The  car- 
rier's agent  telling  the  female  servant  of  the  owner  of  a  parcel  above  that  value,  that 
it  ought  to  be  insure^  field,  not  a  sufficient  notice  of  the  limitation  of  the  carrier^ 
responsibility. 

called 
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cftUed  tb^  Exeter  mail,  or  in  any  other  manner,  the 
said  package  or  parcel  and  its  contents,  from  Sedisbury 
k>  Lxmdofiy  nor  at  London  safely  or  securely  deliver  the 
same  for  the  Plaintiff;  bat  so  negligently  and  impro* 
perly  behaved  and  conducted  themselves  in  the  pre- 
wismi  that  by  and  through  the  negligence,  carelessEf^Sy 
and  defeult  of  the  Defendants  in  the  premises,  the  pack- 
age or  parcel  aforesaid^  and  its  contents  of  the  valo^ 
afiinesaid)  became  and  were  wbcrfly  lost  to  the  Plaintifff 
to  wit,  at,  &c.  ^ 

TSsre  was  a  second  count  in  trover.  Plea,  not 
guil^i. 

At  the  trial  before  Bitt^  C»  i^  London  sittings  after 
EasUr  term,  it  appeared  that  the  Defendants  were  pro- 
prietors of  the  mail-coach  running  from  Exeter  throngh 
JSalisbiay  to  London  .- 

That  the  Plaintiff's  agent  sent  his  female  servant  with 

a  pa^c^  containing  country  bank-notes  and  sovereigns^ 

» 

amounting  in  value  to  49/.,  to  a  coach-office  in  Salisbury^ 
kept  by  one  Weeks;  on  the  outside  of  which  was  painted 
^^JVeet^s  mail  and  general  coach-office:"  but  whether 
he  was  JVeeiSf  one  of  the  Defendants,  did  not  appear; 
The  servant  stated,  that  she  told  the  office-keeper  it  waa 
a  parcel  of  consequence ;  a  parcel  of  value,  though  she 
did  not  know  of  what  value ;  and  the  office-keeper  said, 
he  diereupon  told  her  it  must  be  insured.  It  was 
booked  for  London^  however,  and  not  insured. 

The  following  notice  was  suspended  in  the  office  :-<• 
^*  Take  notice :  the  proprietor  of  thb  office  will  not  h^ 
accountable  for  any  parcel  or  package  exceeding  the 
value  of  five  pounds,  unless  entered  as  such,  ^and  paid 
for  accordingly." 

The  Plaintiff  and  his  agent  were  awaire  of  this  notice 
in  Weekis  office. 

The  parcel  was  forwarded  to  London  by  the  Defend- 
ants' coach ;  and  in  London  it  was,  according  to  an 

admis- 


su 
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admission  of  one  of  the  Defendants,  stolen  by  a  boy 
appointed  by  them  to  watch  that  and  other  parcels. 
No  account  was  given  by  the  Defendants  of  the  boy's 
character  when  they  took  him  into  their  service. 

On  the  part  of  the  Defendants,  it  was  objected  by 
Wilde  Seijt.  that  evidence  of  a  loss  by  felony  did  not 
sustain  the  allegation  in  the  declaration,  that  the  parcel 
was  lost  by  negligence;  especially  as  the  Defendants 
were  not  charged  as  common  carriers :  that  th6  fitfite- 
ment  of  their  contract  ought  to  have  been  acconip&tiied 
with  a  statement  of  the  notice  by  which  they  had  Gmited 
their  responsibility ;  Latham  v.Rutlei/ {a):  and  that,  at 
all  events,  the  notice  was  sufficient  to  exonerate  them 
from  liability  for  any  loss,  that  did  not  occur  through 
gross  negligence.  The  question  on  this  point  wfts  re- 
served ;  and  the  jury,  under  the  direction  of  his  Lord- 
ship, found  for  the  Plaintiff. 

They  found  also,  that  there  had  been  no  negligence 
or  concealment  on  his  part,  and  that  there  had  been 
negligence  on  the  part  of  the  Defendants. 


fVilde  Serjt  having,  upon  the  foregoing  objections, 
obtained,  in  Trinity  term,  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit,  or  have  a  new  trial  instead, 


Toddy  Seijt  shewed  cause.  There  is  no  evidence  to 
shew  that  the  Defendants  are  connected  with  the  notice 
by  the  proprietor  of  fVeeks's  office ;  but  even  if  it  were 
their  notice,  it  was  matter  of  defence,  and  not  a  fact  ne- 
cessaiy  to  be  mentioned  in  the  declaration,  especiaHy 
upon  a  proceeding  in  tort^  where  the  Defendants  are 
charged  by  virtue  of  their  common-law  responsibility 
as  carriers,  and  not  upon  the  precise  terms  of  any  con- 
tract.     The  statement  in   the   declaration  sufficiently 


{a)  aB.CsTC.  30. 


shews 
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shews  that  the  Defendants  are  sued  as  common  carriers* 
In  Clarke  v«  Gray  {a)y  die  Court  decided,  that  even  in 
assumpsit  it  was  not  necessary  to  state  in  the  declaradon 
against  a  carrier,  a  notice  that  no  more  than  5/.  would 
be  accounted  for,  for  any  goods  delivered  at  the  de^d* 
ant's  office,  unless  entered  and  paid  for  accordingly,  b^ 
cause  it  formed  no  part  of  the  consideration  for  the  act, 
or  of  the, entire  act  which  was  to  be  done  in  virtue  of 
such  cmsideration ;  which  is  all  that  it  is  Necessary  to 
state  of  any  contract  consisting  of  several  distinct  parts. 
•89^  in  Smith  v.  Home  (i),  Burrough  J.  says,  "  Notice 
does  pot  constitute  a  special  contract;"  ^Mt  only  arisjes 
in ;  deface  of  the  carrier."  In  Latham  v.  Butley,  ^e 
actiQi^was  assumpsit^  and  the  omission  objected  to  in  the 
dedariatipn  was  not  the  omission  of  a  notice  like  the  pre- 
sent|  but  an  exception,  in  the  body  of  the  contract,  of 
responsibility  for  fire  or  robbery.  A  notice,  however, 
froipi  the  proprietor  of  an  qfice,  is  not  esteemed  a  notice 
from  jthe  proprietors  of  a  coach.  In  Gamett  v.  Willan  (c), 
where  the  notice  would  have  been  sufficient  had  not  the 
defendants  wilfully  divested  themselves  of  the  care  of  the 
parcel  which  was  lost,  it  was  a  notice  from  the  proprietors 
of  the  public  carriages^  who  transacted  business  at  the 
office  where  the  parcel  was  booked.  And  the  Court  will 
narrow  rather  than  extend  the  exemption  sought  to  be 
attained  by  the  notice.  Beck  v.  Evans  {d).  At  all  events, 
where  the  carrier  receives  a  reward  for  his  services,  anotice 
will  not  exempt  him  from  responsibility  for  losses  accru- 
ing by  his  own  negligence :  Gamett  v.  Willan ^  Beck  y. 
Evans.  And  felony  by  his  servant  must  be  esteemed  the 
same  thing  as  negligence  in  the  carrier,  unless  he  shews, 
which  was  not  shewn  in  the  present  case,  that  he  took 


1888. 


(a)  6Eajt,s^4* 

(b)  8  Taunt.  X46. 


(c)  s  B.^ji.  53, 

(d)  16  ISasff  447* 
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paios  to  ascertain  the  character  of  the  servant  before 
tngBLfpng  him*  In  the  old  entries,  >  the  custom  of  ear- 
ners k  alleged,  ^*  absque  sabirM:tionei  omisskmey  ieu  ipo^ 
hkOione  foi^tare  tenentvr!*  Vid.  $?•  1  T.  R.  29.  And 
the  some  degree  of  responsibility  is  still  enforced :  Brwke 
WiP(dkmch{a) 


'.  Wilde.  (jS^ponAnV  Seijt  was  with  him.)  This  wee  the 
DefiBndanta^  notice,  because  the  keeper  of  the  office  must 
be  esteemed  their  agent  for  the  reception  and  transmis- 
sion of  parcels;  his  contract,  therefor^  becomes  theirs, 
and  is  clearly  adopted  by  their  receiving  the  paroel-flsto 
idieir  coach  from  his  office*  Had  the  parcel  b^  lost 
or  destroyed  in  die  office,  the  Defendants  would>  but^lbr 
the  notice,  have  been  responsible,  as  much  as  if  the  loes 
httd  happened  in  the  coach*  In  Newbond  v.  Jm^  (6),  a 
simikr  noUce  by  the  proprietor  of  an  office  was  held  to 
apply  to  the  cairrier,  and  not  to  the  office^keeper;  If  so, 
it  ought  here  to  have  been  stated  in  the  declaration.  It 
was  an  essential  part  of  the  contract,  inasmuch  as  it  en- 
tided  the  Defendants  to  charge  more  for  ^xfra  risk, 
(per  Lccmrence  J.  in  Harris  v*  Packwood  (c).  Marsh  v. 
Home)  {d)j  and,  therefore,  a£Pected  the  consideration  as 
much  as  an  exception  of- fire  or  robbery.  In  Clarke  v. 
Gray^  the  notice  was  not  like  the  present,  an  essential 
part  of  the  contract,  but  a  mere  limitation  of  damages ; 
and  in  LatAafn  v.  Btaley,  Abbott  C.  J.  says,  **  The  result 
of  all  the  cases  upon  the  subject  is,  that  if  the  carrier 
•<inly  limits  his  responsibility,  that  need  not  be  noticed 
in  pleading,  but  if  a  stipulation  be  made,  that  under 
certain  circumstances  he  shall  not  be  liable  at  all,  that 
must  be  stated.^    Here  the  Defendants  stipulated  not  to 


i 


a)  j^Bingb.  2X8. 

b)  %  Carr.  GT  P.  76. 


(e)  3  Taunt.  264* 
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be  liable  at  alV  if  goods  above  the  value  of  5/*  were  for- 
warded without  being  entered  and  paid  for  as  such. 
The  Plaintiff  here  has  undertaken  to  state  the  contract, 
iuid  where  he  does  that,  he  must  state  it  oorrecdy,  whe- 
ther the  action  be  assumpsU  or  case.  Then,  where  sudi 
a  notice  has  been  given,  the  carrier  is  only  liabl6  for 
gross  negligence ;  {Nicholson  v.  Willan  (a),  Ijyaoe  v. 
Booth  (b)f  Bodenham  v.  Bennett)  {c) ;  and  the  jury  here 
have  not  found  the  negligence  to  be  gross.  Felotty 
in  the  servant  was  not  a  negligence  for  which  the  D^ 
fondants  were  responsible ;  a  master  not  being  answ^- 
able  even  for  the  tortious  acts  of  his  servant,  if  done 
wilfully,  and  out  of  the  course  of  his  employment 
M^Manus  V.  Crickett  {d)^  Croft  v.  AlUon  {e\  Fmucane 
Y.SmaU.if) 

Cut*  adv.  mdi. 


1828. 


For  the  judgment,  see  the  end  of  the  next  case. 


fa)  s  £aJh  507. 
iS   13  Pricct  349. 
(c)  4Ptice,3t, 


(d)  lEastfiQ^ 
{e)  aB.^  A.  590, 


K1LS.Y  and  Others  v.  Horne  and  Others.        Nov.  »4. 


/^A$E  against  the  Defendants  as  common  carriers,  for 
negligence  in  losing  goods  entrusted  to.  them  to  be 
safely  conveyed  by  them  from  Kettering  to  Jjondm%  and 
there  to  be  delivered  to  the  Plaintiffs  for  reward  to  the 
Defendants  in  that  behalf.     Plea,  not  guilty. 

At  the  trial  before  Best  C.  J.,  London  sittings  after 

carriage  of  parcels  from  A.  to  JB.,  is  notice  that  they  limit  it  likewise 

HUafy 


Semble,  that 
where  carrieis 
run  a  coach 
from  Am  to  JB» 
and  back» 
notice  that 
they  limit 
their  mpomi- 
bility  on  the 
firom  Jit  to  Am 
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1828.  Hilary  term  1828,  it  appeared  Uiat  the  Plain ti£&  were 
silk-weavers  residing  in  London^  and  carrying  on  busi- 
ness there  and  at  Kettering :  that  the  Defendants'  coach 
ran  from  the  George  and  Blue  Boar^  London^  to  Ket^ 
tering  and  back :  that,  at  the  George  and  Blue  Boar 
there  was  a  notice,  that  the  proprietors  o(  coaches  whidi 
set  out  from  that  office  would  not  be  responsible  for 
goods  above  the  value  of  52.,  unless  entered  as  such,  and 
paid  for  accordingly :  that  the  Plaintiffs  were  aware  of 
this  notice,  and  in  the  habit  of  sending  goods  up  and 
down  by  the  Defendants'  coach :  that  the  goods  in  ques- 
tion, silks,  to  the  value  of  about  46/.,  were  delivered  to 
the  Defendants  by  the  Plaintifis'  servant,  at  the  Defend- 
ants' office  at  Kettering^  to  be  conveyed  to  London^  and 
that  the  servant  saw  no  such  notice  in  the  office  at  Ket' 
tering:  that  the  goods  were  never  delivered  to  the 
Plaintiffs. 

The  learned  Chief  Justice,  thinking  the  notice  m  the 
office  at  the  George  and  Blue  Boar^  of  which  the  Plain- 
tifis were  cognizant,  applied  only  to  the  journey  out  to 
Kettetingf  and  not  to  the  journey  back,  a  verdict  was 
found  for  the  Plainti£&,  with  leave  for  the  Defendants  to 
move  to  set  it  aside. 

Andrews  Serjt.  obtained  a  rule  nisi  accordmgly,  in 
Easter  term,  on  the  ground  that  the  Plaintiff,  having 
an  establishment  at  Kettering  as  well  as  in  London^  must 
be  presumed  to  have  known  that  the  coach  which  came 
from  Kettering  was  that  which  set  out  from  the  George 
and  Blue  Boar;  if  so,  they  were  bound  by  the  contents 
of  the  notice  at  that  office.  In  Mayhem  v.  Eames  (a), 
an  agent  employed  by  a  commercial  house  in  London  to 
collect  debts  in  the  country,  delivered  a  parcel  contain- 
ing bank-notes  to  a  common  carrier,  to  be  forwarded  to 

(a)  3JB.etf  C.60I. 

his 
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his  principals  in  London :  which  parcel  was  lost.     The 

carriers  bad  given  notice  that  they  would  not  be  ac- 

coantable  for  parcels  containing  bank-notes.  '  The  agent 

had  no  knowledge  of  such  notice^   but  the. principal       Hohke. 

had.     It  was  holden,  that  it  was  their  duty  to  have  inr 

sthicted  their  agent  not  to  send  bank-notes  by^that  car^ 

rier,  and  that  the  latter  was  not  responsible. 

■       .  ■  •  » 

tf^ilde  Serjt  shewed  cause*    In  Mayhem  v.  EcmieSf  the 

plaintiffs  knew   that  the   coach   which   brought  theijr 

parbel  from  the  country  was  the  coach  which  .started 

froin  an  office  in  London,  where  the  carrier^s  liability 

,was  limited  by  notice.     There  was  no  proof  h^  .that 

the^  Plaintifis  knew  that  the  coach  from  Kettering  was 

the  coach  which  started  from  the  George  and  Bine  Boar* 

Cur*  adv.  vuU* 

Be^t  C.  J.  In  a  state  of  society  such  as  that  we  live 
in, — in  which  we  are  supplied,  with  the  necessaries  and 
conveuiences  of  life  by  an  interchange  of  the  produce  of 
the  soil  and  industry  of  every  part  of  the  worldi — so 
much  property  must  be  entrusted  to  carriers,  that  it  is 
of  great  importance  that  the  laws  relating  to  the  carriage 
of  goods  jshould  be.  rendered  simple  and  intelligible;  and 
that  they  should.be  such  as  to  provide  for  the  safe  con* 
veyance  of  property,  and  at  the  same  time  protect  th^ 
carrier  against  risks,  the  extent  of  which  he  cannot  know, 
and,  .therefore,  cannot  determine  what  precautioQs  are 
proper  for  his  security. 

Fearful  of  laying  down  any  rule  which  might  be  in- 
jurious either  to  the  public  or  to  those  most  useful 
servants  of  the  public,  common  carriers,  we  thought  it 
right  to  avail  ourselves  of  the  leisure  afforded  us  by  thp. 
long  vacation,  to  consider  of  the  cases  of  Riley  v.  Home 
and  Macklin  v.  Waterhouse. 
.    VoL-V.  R  When 
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1828*  When  goods  are  delivered  to  a  carrier^  they  are 

usually  no  longer  under  the  eye  of  the  owner ;  be  seldom 
follows  or  sends  any  servant  with  them  to  the  place  of 
their  destination*  If  they  should  be  lost  or  injured  by 
the  grossest  neglig^ice  of  the  carrier  or  his  servants^  or 
stolen  by  them,  or  by  thieves  in  collusion  with  tbem^  the 
owner  would  be  unable  to  prove  either  of  these  causes 
of  loss;  his  witnesses  must  be  the  carrier's  servants, 
and  they,  knowing  that  they  could  not  be  contradicted, 
would  excuse  their  masters  and  themselves. 

To  give  due  security  to  property,  the  law  has  added 
to  that  responsibility  of  a  carrier,  which  immediately 
rises  out  of  his  contract  to  carry  for  a  reward,  namely, 
that  of  taking  all  reasonable  care  of  it,  the  responsi- 
bility of  an  insurer. 

From  his  liability  as  an  insurer,  the  carrier  is  only  to 
be  relieved  by  two  things,  both  so  well  known  to  all  the 
country  when  they  happen,  that  no  person  would  be  so 
•rash  as  to  attempt  to  prove  that  they  had  happened 
when  they  had  not — namely,  tlie  act  of  God  and  the 
King^s  enemies. 

As  the  law  makes  tibe  carrier  an  insurer,  and  as  the 
goods  he  carries  may  be  injured  or  destroyed  by  many 
accidents  against  which  no  care  on  the  part  of  the  car- 
rier can  protect  them,  he  is  as  much  entitled  to  be  paid 
a  premium  for  his  insurance  of  their  delivery  at  the 
place  of  their  destination,  as  for  the  labour  and  expense 
of  carrying  them  there.  Indeed,  besides  the  risk  tiiat 
he  runs,  his  attention  becomes  more  anxious,  and  his 
journey  is  more  expensive,  in  proportion  to  the  value  of 
his  loaxL  If  he  has  things  of  great  value  contained  in 
such  small  packages  as  to  be  objects  of  theft  or  embez- 
alement,  a  stronger  and  more  vigilant  guard  is  required 
than  when  he  carries  articles  not  easily  removed,  and 
which  offer  less  temptation  to  dishonesty.  He  mu^ 
take  what  is  offered  to  him  to  carry  to  the  place  to 

which 
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which  he  undertakes  to  convey  goods,  if  he  has  room  for       1828. 
itm  his  carriage.     The  loss  of  one  single  package  might 
ruin  him. 

By  means  of  negociable  bills,  immense  value  is  now 
compressed  into  a  very  small  compass.  Parcels  con- 
taining these  bills  are  continually  sent  by  common  car- 
riers. As  the  law  compels  carriers  to  undertake  for  the 
security  of  what  they  carry,  it  would  be  most  unjust  if 
it  did  not  afford  them  the  means  of  knowing  the  extent 
of  their  risk.  Other  insurers  (whether  they  divide  the 
risk,  which  they  generally  do,  amongst  several  difierent 
persons,  or  one  insurer  undertakes  for  the  insurance  of 
the  whole,)  always  have  the  amount  of  what  thqr  are  to 
answer  for  specified  in  the  policy  of  insurance. 

If  the  extent  of  risk  is  ascertained  in  cases  in  which 
persons  are  not  obliged  to  insure,  and  if  they  do 
insure  may  fix  their  own  rate  of  premium,  there  is 
greater  reason  for  ascertaining  it  where  one  is  com- 
pelled to  become  an  insurer,  and  can  only  charge  what 
the  magistrates  in  sessions,  if  they  think  proper  to  settle 
the  rates  of  carriage,  will  allow  under  the  statute  of 
William  and  Mary^  and  where  no  such  rates  are  made, 
what  a  jury  shall  think  reasonable.  It  would  be  incon- 
venient, perhaps  impossible,  to  have  a  formal  contract 
made  for  the  carriage  of  every  parcel  in  which  the  value 
of  the  pared  should  be  specified,  as  well  as  the  price 
to  be  paid  for  the  carriage.  But  it  would  add  very  little 
to  the  labour  of  the  book-keeper  if  he  entered  the  value 
of  each  package,  and  gave  the  person  who  brought  it  a 
written  memorandum  of  such  entry,  like  the  slips  now 
made  on  an  agreement  for  a  policy  of  insurance. 

The  giving  of  such  memorandums  would  entirely  put 
an  end  to  the  litigation  which  the  notices  of  carriers 
now  give  occasion  to,  and  would  make  the  practice  of 
carriers,  as  nearly  as  circumstances  will  permit,  con- 
formable to  that  of  all  other  insurers.     Perhaps  such 

R  2  memo- 
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1828.        memoranda  might  bring  the  parties  within  the  reach  of 

^  '         the  stamp  laws ;  and  the  apprehension  of  this  may  have 

^.  prevented  carriers  from  adopting  a  practice  so  eflectual 

HoRNi.       for  their  security,  and  Tiave  driven  them  to  the  expedient 

of  giving  notices  that  they  will  not  be  answerable  beyond 

a  certain  sum,  unless  the  parcels  are  entered  and  paid 

for  as  parcels  of  value. 

In  Batson  v.  Donaoan  (a),  the  Court  of  King^s  Bench 
considered  a  notice  of  this  sort,  the  knowledge  of  which 
was  brought  home  to  the  party  sending  goods,  as  equi- 
valent to  a  request  on  the  part  of  the  carrier  to  know 
the  value,  and  that  it  made  it  the  duty  of  the  owner  of 
the  goods  to  apprize  the  carrier  tliat  the  parcel  was  of 
value. 

The  legislature  would  probably  think,  if  its  attention 
were  called  to  the  subject,  that  a  stamp-duty  on  con- 
tracts relative  to  inland  carriage  would  be  a  very  heavy 
and  very  inconvenfent  tax,  and  would  remove  the  ob* 
jection  to  written  evidence  of  such  contracts. 

A  carrier  has  a  right  to  know  the  value  and  quality 
of  what  he  is  required  to  carry.  If  the  owner  of  the 
goods  will  not  tell  him  what  his  goods  are  and  what 
they  are  worth,  the  carrier  may  refuse  to  take  charge  of 
them;  but  if  he  does  take  charge  of  them,  he  waives  his 
right  to  know  their  contents  and  value.  It  is  the  in- 
terest of  the  owner  of  goods  to  give  a  true  account  of 
their  value  to  a  carrier,  as  in  the  event  of  a  loss  he  can- 
not recover  more  than  the  amount  of  what  he  has  told 
the  carrier  they  were  worth ;  and  he  cannot  recover 
more  than  their  real  worth,  whatever  value  he  may  have 
put  on  them  when  he  delivered  them  to  the  carrier. 

It  was  decided  in  Gibbons  v.  Paynton  (&),  that  any 
artifice  made  use  of  to  induce  a  carrier  to  think  that  a 
parcel  of  jewellery  contained  only  things  of  small  value, 

(a)  4  jB.  ^  ^.  %i.  [b)  4  Burr.  9298. 
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would  prevent  the  owner  from  recovering  for  the  loss  of 
his  parcel. 

In  Kenrigg  v.  Eggleston  (a),  it  was  held  that  the  owner 
was  not  required  to  state  all  the  contents  of  the  parcel^ 
but  it  was  for  the  carriers  to  make  a  special  acceptance. 
In  Tyly  and  Others  v.  Morrice(b)j  in  which  the  pre- 
ceding case  is  recognized  and  confirmed,  it  is  said  that 
the  true  principle  is,  that  the  carrier  is  only  liable  for 
what  he  is  fairly  told  of.  In  TUchbiime  v.  White  {c)j 
it  was  determined  that  a  carrier  is  answerable  for, 
money,  although  he  was  not  told  that  the  box  delivered 
to  him  contained  any  money,  unless  he  was  told  that 
the  box  did  not  contain  money,  or  he  accepted  it  on  the 
condition  that  it  did  not  contain  money. 

It  may  be  collected  from  these  authorities  that  it  is 
the  duty  of  the  carrier  to  enquire  of  the  owner  as  to 
the  value  of  his  goods,  and  if  he  neglects  to  make  such 
enquiry,  or  to  make  a  special  acceptance,  and  cannot 
prove  knowledge  of  a  notice  limiting  his  responsibility^ 
he  is  responsible  for  the  full  value  of  the  goods^  however 
great  it  may  be.  This  is  a  convenient  rule ;  it  imposes 
DO  difficulty  on  the  carrier.  He  knows  his  own  business, 
and  the  laws  relative  to  it  Many  persons  who  have 
occasion  to  send  their  goods  by  carriers,  are  entirely 
ignorant  of  what  they  ought  to  do  to  insure  their 
goods.  Justice  and  policy  require  that  the  carriers 
should  be  obliged  to  tell  them  what  they  should  do. 

Although  a  carrier  may  prove  that  the  owner  of 
goods  knew  that  the  carrier  had  limited  his  respon- 
sibility by  a  sufficient  notice,  yet,  if  a  loss  be  occasioned 
by  gross  negligence,  the  notice  will  not  protect  him.. 
Every  man  that  undertakes  for  a  reward  to  do  any  ser* 
vice,  obliges  himself  to  use  due  diligence  in  the  per- 
formance of  that  service.     Independently  of  his  respon- 
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1828.  sibility  as  an  insurer,  a  carrier  is  liable  for  gross 
negligence.  This  point  is  settled  by  Sleat  v.  Fogg  (a), 
Wright  v.SnelUb),  Birketir.  WiUan[c),  Beck\.Evansld\ 
and  Bodenham  v.  Bennett,  {c) 

The  jury  are  to  decide  what  is  gross  negligence*  We 
may,  however,  observe,  that  the  most  anxiously-at^ 
tentive  person  may  slip  into  inadvertence  or  want  of 
caution.  Such  a  slip  would  be  negligence,  but  not  suck 
a  degree  of  negligence  as  would  deprive  a  carrier  of  the 
protection  of  his  notice.  The  notice  will  protect  him» 
unless  the  jury  think  tliat  no  prudent  person,  having  the 
care  of  an  important  concern  of  his  own,  would  have 
conducted  himself  with  so  much  inattention  or  want  of 
prudence  as  the  carrier  has  been  guilty  of. 

If  a  notice  touching  the  responsibility  of  the  carrier 
be  given,  it  matters  not  by  whom  it  is  given,  or  in  what 
form,  if  it  tells  the  owner  of  the  goods  that  the  carrier 
by  whom  he  proposes  to  send  them  will  not  undertake 
iat  their  safe  conveyance,  unless  paid  a  premium  pro- 
portioned to  their  value. 

We  have  established  these  points,  —  that  a  carrier  is  an 
insurer  of  the  goods  which  he  carries;  that  he  is  obliged 
for  a  reasonable  reward  to  carry  any  goods  to  the  place 
to  which  he  professes  to  carry  goods  that  are  offered 
him,  if  his  carriage  will  hold  them,  and  he  is  informed 
of  their  quality  and  value;  that  he  Ls  not  obliged  to 
take  a  package,  the  owner  of  which  will  not  inform  him 
what  are  its  contents^  and  of  what  value  they  are ;  that 
if  he  does  not  ask  for  this  information,  or  i^  when  he 
asks  and  is  not  answered,  he  takes  the  goods,  he  is 
answerable  for  their  amount,  whatever  that  may  be; 
that  he  may  limit  his  responsibiliQr  as  an  insurer,  by 
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notice;  but  that  a  notice  will  not  protect  him  against 
the  consequences  of  a  loss  by  gross  negligence. 

Let  us  see  how  these  principles  bear  on  the  two  cases 
now  under  our  consideration. 

In  Macklin  v.  Waterhouse  the  notice  was  in  these 
words :  "  Take  notice,  that  the  proprietor  of  this  office 
will  not  be  answerable  for  any  parcels  or  package  abore 
the  value  of  5/.,  unless  entered  as  such  and  paid  for  ac- 
cordingly.'' A  Mr.  Weeks  was.  the  keeper  of  this  office, 
at  which  parcels  were  receiyed  and  booked  for  several 
coaches,  belonging  to  different  proprietors.  No  evi* 
denoe  was  given  that  JVeeJcs^  the  proprietor  of  the  office, 
was  the  same  Weeks  who  was  one  of  the  defendants,  or 
that  the  plaintiff  or  hb  agent  knew  that  the  office-keeper 
had  any  interest  in  this  coach. 

No  one  can  collect  from  the  notice  that  the  proprietor 
of  the  office  has  any  thing  to  do  with  any  of  the  coaches 
that  take  parcels  from  that  office.  If  he  had  by  his 
notice  told  those  who  had  occasion  to  go  to  his  office, 
that  none  of  the  proprietors  of  coaches  who  took  parcels 
from  it  would  be  responsible,  such  a  notice  would  have 
been  sufficient.  The  persons  who  carry  parcels  to 
coach-offices  are  generally  servants,  and  other  persons 
who  cannot  have  much  knowledge  of  matters  of  this 
sorL  The  notice  should  be  plain  and  easily  understood 
by  such  persons.  They  are  not  to  be  required  to  de- 
termine whether  a  notice  given  by  the  keeper  of  a 
coach-office  must  apply  to  the  risks  undertaken  by  all 
the  coach-proprietors  whose  coaches  are  loaded  from 
that  office.  This  is  a  case  without  a  sufficient  notice, 
and  the  Defendants  are  subject  to  the  unlimited  respon- 
sibility of  common  carriers.  It  is  not  necessary  to  de- 
cide in  this  case  whether,  if  it  had  been  known  that 
Weeks  was  a  proprietor  of  the  coach,  a  notice  given  as  a 
proprietor  of  the  office,  could  form  a  special  condition 
hb  contract  as  a  coach-proprietor. 

R  4  This 


1828. 


...i^A^LMAS  TERM 

c   fi.ict  made  at  the  trial,  tliat 
^    ..LUitl  have  been  stated  in  the 
c  r  va»  no  sufficient  notice,  it  is 
.  .    »u>  :i\.^  notice. 
.     .     s»i  .ue  declaration  stated,  that  the  loss 
^    «.^:iL^fnce  of  the  Defendant,  and  that 
..«..!  ji  ji^y  negligence.    Probably  not  suffi- 
^los*  negligence.     But,  as  there  was  no 
-».^;iLion  of  loss  by  negligence  is  not  a  material 
.»   .;,.i  :io  proof  of  it  was  necessary.     If,  however, 
^ .     I  >uch  allegation  was  necessary,  a  loss,  the 
^     .  -fciuch  is  not  shewn,  is  sufficient  evidence  of 
-   .«.i;iig^nce,  although  not  of  gross  negligence. 
«^.  .lie  book-keeper  deposed  to  a  conversation  with  the 
.  .^.t  ^  ho  brought  the  parcel,  which  this  servant  did  not 
.  ..^.iviici;  but  merely  said,  that  she  did  not  recollect  it. 
.  ..»»  not  considered  at  the  trial  that  what  passed  in  this 
c»i^^.^•^iltion  limited  the  responsibility  of  the  defendant. 
:  .iiJ  not,  therefore,  put  it  to  the  jury  to  say  whether 
iKv  believed  that  a  conversation  to  the  effi^ct  deposed 
.V  had  passed.     The  book-keeper  swore,  that  the  woman 
\%ho  brought  the  parcel  said,  '^  that  it  was  a  parcel  of 
conseijuence."     That  he  asked  her  if  it  was  a  parcel  of 
\aluo :  she  said  that  it  was,  but  that  she  did  not  know 
\%  hut  its  value  was.     The  book-keeper  told  her  it  "  ought 
to  be  insured."     These  were  the  words  used  by  the  wit- 
ness.    To  talk  of  insurance  to  a  country  servant  was 
not  the  way  to  inform  her  what  it  was  proper  for  her  to 
til).     This  agent  of  the  defendants'  should  have  told  her, 
when  she  said  she  did  not  know  the  value  of  the  parcel, 
to  go  back  to  her  master  and  ask  him  what  the  value  of 
his  parcel  was,  that  tlie  agent  might  know  what   to 
charge  him  for  the  carriage  of  it;  and  that,  until  he 
knew  the  risk  which  his  employers  were  to  be  answer- 
able for,  he  would  not  take  charge  of  the  parcel.     In- 
atead  of  tliis,  he  takes  It  and  it  is  lost,  and  it  was  the 

only 
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only  parcel  that  was  lost.  That  I  might  conform  to  the 
opinion  of  the  majority  of  the  Court  in  Batson  v. 
Donovan^  I  asked  the  jury  whether  the  agent  of  the 
PlaintiflF  had  been  guilty  of  any  negligence,  or  failed  in 
her  duty  to  the  carriers.  They  answered  in  the  nega- 
tive, and  I  think  their  answer  was  the  proper  one.  As 
the  carrier  took  the  parcel  without  requiring  to  know 
its  value,  and  without  insisting  that  it  should  be  entered 
and  paid  for  according  to  its  value,  he  took  it  without 
any  limitation  of  his  common-law  responsibility,  and 
must  be  answerable  for  its  loss. 

It  is  unnecessary  for  us  to  decide  whether  the  entrust- 
ing valuable  property  to  a  servant,  of  whom  the  carrier 
chose  to  give  no  account  at  the  trial,  was  sufficient  to 
authorize  the  jury  to  find  that  the  carrier  had  been 
guilty  of  that  degree  of  negligence  which  would  deprive 
him  of  the  protection  of  a  proper  notice. 

In  Biley  v.  Home  I  was  of  opinion,  at  the  trial,  that 
the  notice  did  not  apply  to  the  journey  to  London.  The 
Court  of  King's  Bench  has  determined,  that  such  a 
notice  applies  to  the  journey  back  as  well  as  to  the 
journey  out. 

A  carriage  that  returns  to  a  place  must  have  gone 
from  it,  and,  therefore,  a  notice  from  the  proprietors  of 
coaches  going  from  a  place  may  be  applied  to  their 
return  journey. 

But  to  give  effect  to  such  a  notice  in  the  present  instance 
it  must  be  proved  that  the  person  who  sent  goods  on  that 
same  journey  knew  that  the  coach  came  from  the  George 
and  Blue  Boar  in  London.  In  this  case,  the  Plaintiffs  had 
establishments  in  the  country  and  in  London^  and  were 
constantly  in  the  habit  of  sending  parcels  from  London 
to  the  country,  and  from  the  country  to  London  by  this 
coach.  It  is  most  probable,  therefore^  that  the  jury 
would  have  found  that  the  Plaintiffs  knew  that  the  car- 
riage came  from  the  George  and  Blue  Boar^  and  that 
this  notice  applied  to  its  journey  out  and  home.     As  I 

thought 
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thought  that  the  notice  was  not  so  plain  and  direct  as  it 
ought  to  have  been,  I  did  not,  therefore,  leave  it  to  the 
jury  to  say,  whether  the  Plaintiffs  knew  that  the  coach 
was  one  tiiat  started  from  the  George  and  Blue  Boar. 

There  ought  to  be  a  new  trial  in  this  case^  that  this 
question  may  be  put  to  the  jury. 

In  Macklin  v.  Waterhousej  the  rule  must  be  dia* 
charged,  and  in  Bilej^  v.  Horne  there  must  be  a  new 
triaL 


Nov.  %A» 


Langston  t;.  Pole  and  Others* 


Devise  to 
J.  H.  L.  (dc- 
Titor's  eldest 
•on)  for  life ; 
remainder  to 
trustees  to 
preserve,  &c. ; 
remainder  to 
J.  H.  LJb  jC' 
coruif  third, 
fourth,  fifth, 
and  all  and 
every  other 
the  son  and 


''THE  following  case  was  sent  from  the  Court  of  Cbati- 

eery  for  the  opinion  of  this  Court :  — 

John  LangstoHj  Esq.  was  at  the  time  of  making  his 

will  hereinafter  mentioned,  and  at  the  time  of  his  death, 

seised  in  fee-simple  of  divers  manors,  messuages,  lands, 

tenements,  and  hereditaments  situated  in  the  counties  of 

Oxford  and  Middlesex ;  and  duly  made  and  published 

his  last  will  and  testament  in  writing,  bearing  date  the 

28th  day  oijtdy  1801,  which  was  executed  and  attested 

in  manner  by  law  required  to  pass  freehcdd  estates  by 

sons  of  the 

bodjr  of  J.  H.  JL.  severally  and  successively  in  seniority  of  age  in  tail  nude  i  remain- 
der to  devisor's  second  and  other  sons  successively  in  tail  male ;  remainder  to  first 
and  other  daughters  of  the  body  of  J.  H.  L,  successively  in  tail  general ;  remainder  to 
devisor's  eldest  daughter,  M.  S,  £.,  for  life ;  remainder  to  trustees  to  preserve,  &c.  g 
remainder  to  her  first  and  other  sons  successively  in  tail  male ;  remainder  to  her  first 
and  other  daughters  successively  in  tail  general ;  like  remainders  for  life  (\inth  re- 
mainder to  trustees  to  preserve,  &c.)  to  devisor's  other  daughters  successively,  with 
like  remainders  in  tail  to  their  respective  children ;  remainder  to  devisor's  sister  in 
fee ;  various  terms  to  trustees  to  raise  money ;  and  a  power  to  the  party  in  pos- 
session of  the  premises  devised,  to  charge  them  for  the  portions  and  maintenance  of 
younger  children,  male  and  female,  accompanied  with  a  provision,  that  in  case  of  any 
younger  child's  obtaining  a  portion,  and  afterwards  becoming  entitled  to  the  premises 
devised,  the  portion  of  such  younger  child  should  go  over  to  the  other  younger 
children :  Held,  that  the  eldest  son  of  J^  K  L,  took  an  estate  tail  in  the  premket 
expectant  on  the  death  of  J.  H.  L. 

devise, 
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devise,  and  be  thereby  gave  and  devised  all  his  manors,        1828. 
messuages,  farms,  lands,  tenements,  and  hereditaments 
situated  and  being  in  the  several  counties  of  Oxford  and 
Middlesex  or  elsewhere  in  England  (except  his  shares 
in  the  New  River  Company),  unto  John  Pollexfen  Bas- 
tardy   Esq.,    John    William  Hope,   Esq.,   and   Charles 
Morice  Pole%  Esq.  (now  Sir  Charles  Morice  Pole,  Bart), 
their  heirs  and  assigns,  to  the  uses  after  mentioned;  (that 
is  to  say,)  to  the  use  of  the  said  testator's  son,  the  said 
PlaintLBT,  James  Houghton  Langston^  for  and  during  t/te 
term  of  his  natural  life,  without  impeachment  of  waste ;  — 
and  from  and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise  in  his  lifetime,  to  the  use  of  cer^ 
tain  trustees  therein  named,  and  their  heirs  during  the 
life  of  the  said  Plaintiff,  in  trust,  by  the  usual  ways  and 
means  to  preserve  the  contingent  uses  and  estates  there- 
inafter limited ;  —  with  remainder  to  the  use  of  the  second, 
third,  fourth,  fifths  and  all  and  even/  other  the  son  and 
sons  of  the  body  of  the  said  Plaint^  lawfully  to  be  be- 
gotten,  severally,  successively,  and  in  remainder  one  after 
another  as  they  and  every  of  them  should  be  in  seniority 
tf  age  or  priority  of  birth,  and  the  several  and  re- 
spective heirs  male  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing,  the  elder  of 
such  sonS|  and  the  heirs  male  of  his  body  to  be  always 
preferred,  and  to  take  before  the  younger  of  such  son 
and  sons  and  the  heirs  male  of  his  and  their  body  and 
bodies  issuing ;  —  with  remainder  to  the  use  of  the  said 
testator's  second  and  other  sons  successively  in  tail  male  | 
-—with  remainder  to  the  use  of  certain  other  trustees 
therein  named,  their  executors,  administrators,  and  as- 
signs, for  the  term  of  500  years  upon  the  trusts  and  for 
the  interests  and  purposes  thereinafter  mentioned ;  — with 
remainder  to  the  use  of  the  first,  second,  third,  fourth, 
fiflh,  and  all  and  every  other  the  daughter  and  daughters 
of  the  body  of  the  said  Plaint^  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder  one  after  an- 
other 
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1828.  other  as  they  and  every  of  them  should  be  in  seniority 
of  age  and  priority  of  birth,  and  die  several  and  re- 
spective heirs  of  the  body  and  bodies  of  all  and  every 
such  daughter  and  daughters  lawfully  issuing,  the  elder 
of  such  daughters,  and  the  heirs  of  her  body  to  be 
always  preferred  and  to  take  before  the  younger  of 
such  daughter  and  daughters,  and  the  heirs  of  her 
and  their  body  and  bodies  issuing;  —  and  for  de&ult 
of  such  issue,  to  the  use  of  other  trustees  therein 
named,  their  executors,  administrators,  and  assigns  for 
and  during  the  term  of  nmety-nine  years,  upon  the 
trusts  and  for  the  intents  and  purposes  thereinafter 
mentioned :  —  with  remainder  to  the  use  of  the  said  tes^ 
tutor's  eldest  daughter  Maria  Sarah  Langstan^  aiid  her 
assigns  for  and  during  the  term  of  her  natural  life^ 
without  impeachment  of  waste ;  —  and  from  and  after  the 
determination  of  that  estate  by  forfeiture  in  her  lifetime^ 
to  the  use  of  the  trustees  thereinafter  named  for  pre* 
serving  contingent  remainders  and  their  heirs  during 
the  life  of  her  the  said  testator's  said  daughter,  in  trust 
by  the  usual  ways  and  means  to  preserve  the  contingent 
uses  and  estates  thereinafter  limited ;  -7-  with  remainder 
to  the  use  of  the  first,  second,  third,  fourth,  fifdi,  and  all 
and  every  other  the  son  and  sons  of  the  body  of  her  the 
said  testator's  said  daughter  lawfully  to  be  begotten,  seve- 
rally, successively,  and  in  remainder  one  after  another 
as  they  and  every  of  them  should  be  in  seniority  of  age 
and  priority  of  birth,  and  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  to  be  always  preferred 
and  to  take  before  the  younger  of  such  son  and  sons 
and  the  heirs  male  of  his  and  their  body  and  bodies 
issuing ;  —  and  for  default  of  such  issue,  to  the  use  of 
other  trustees  therein  named,  their  executors,  adminis- 
trators, and  assigns  for  the  term  of  600  y^ars,  upon  the 
trusts  and  for  the  intents  and  purposes  thereinafter 

mentioned ; 
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mentioned;  —  with  remainder  to  the  use  of  the  first, 
second)  thiixJ,  fourth,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  body  of  her  the  said  tes- 
tator's said  daughter  Maria-Sarah  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder  one  after  an- 
other as  they  and  every  of  them  should  be  in  seniority  of 
age  and  priority  of  birth,  and  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such 
daughter  and  daughters  lawfully  issuing,  tl)e  elder  of  such 
daughters  and  the  heirs  of  her  body  to  be  always  pre- 
ferred, and  to  take  before  the  younger  of  such  daughter 
and  daughters  and  the  heirs  of  her  and  their  body  and 
bodies  issuing ;  —  and  for  default  of  such  issue,  like  re- 
mainders with  like  attendant  terms  to  testator's  daughters 
Elizabeth^Catharinef  Caroline j  Agatha^Maria^Sophiaj 
Henrieita^Maria,  and  their  issue  respectively ;  —  re- 
mainder to  sixth  and  other  daughters  thereafter  to  be 
bom,  successively  in  tail  general; — remainder  to  trustees 
for  term  of  1500  years  on  trusts  thereinafter  mentioned; — 
remainder  to  the  use  of  testator's  sister,  Sarah,  the  wife 
of  Peier  Cazale^  her  heirs  and  assigns  for  ever: 

And  the  said  testator  by  his  said  will  did  declare  that 
as  for  and  concerning  the  said  term  of  500  years  by  his 
said  will  limited  as  aforesaid,  the  same  term  was  limited 
unto  the  said  trustees  thereof^  their  executors,  adminis- 
trators, and  assigns,  upon  trust  that  in  case  there  should 
be  no  son  of  the  body  of  the  said  Plaintiff,  James 
Houghton  Langston,  nor  any  future  son  of  his  the  said 
testator's  own  body,  or  there  being  any  such  son  or  sons 
if  he  and  they  should  all  die  without  issue  male  before 
any  of  them  should  attain  the  age  of  twenty-one  years^ 
and  there  should  be  two  or  more  daughters  of  the  body 
of  his  (the  said  testator's)  said  son,  the  said  Plaintiff, 
James  Houghton  Langston,  then  they  the  same  trustees 
and  the  survivor  of  them,  and  the  executors,  adminis- 
trators, and  assigns  of  such  survivor  should,  after  the 
decease  of  his  (the  said  testator's)  said  son,  the  said 

Plaintiff, 


1828. 
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1828.       Plaintiff,  James  Houghion  LangstoHj  and  such  failure  of 

^    '-^       issue  male  of  his  body,  and  of  his  the  said  testator's 

9.  own  body  as  aforesaid,  by  mortgage  or  sale  or  other 

^L&  disposition  of  all  or  any  part  of  the  premises  comprised 
in  the  said  term  of  500  years,  or  by  the  rents  and 
profits  thereof^  or  by  any  other  ways  or  means  what-* 
soev<er,  levy  and  raise  such  sum  and  sums  of  money  fiir 
the  portion  and  portions  of  all  and  every  such  daughter 
and  daughters  {oiker  than  and  besides  an  eldest  or  onfy 
daughter)^  as  thereinafter  mentioned ;  (that  is  to  say,)  in 
case  there  should  be  but  one  such  daughter,  not  being 
an  eldest  or  only  daughter,  the  full  sum  of  20,000/.  (or 
the  portion  of  such  one  daughter  to  be  paid  to  such  one 
daughter  at  the  age  of  twenty-one  years  or  day  of  mar- 
riage, which  should  first  happen  after  the  commence* 
roent  of  the  said  term  of  500  years  in  possession ;  but  if 
such  only  daughter  should  have  attained  such  age  or  be  * 
married  before  such  commencement,  then  to  be  paid  to 
her  immediately  after  such  commencement:  And  if 
there  should  be  two  or  more  such  younger  daughters, 
then  the  sum  of  40,000/.  for  the  portions  of  such  two  or 
more  of  them,  and  to  be  paid  and  divided  unto  or  be- 
tween and  among  them,  or  any  one  or  more  of  them, 
and  to  be  payable  at  such  days  or  times  and  in  such 
parts,  shares,  and  proportions,  and  subject  to  such 
provisos,  conditions,  and  limitations  over  (such  limit- 
ations over  to  be  for  the  benefit  of  some  or  one  of 
them),  as  he  the  said  Plaintiff,  James  Houghton  Lang" 
stony  at  any  time  or  times  during  his  life,  by  any  writing 
or  writings  with  or  without  power  of  revocation  and 
new  appointment,  sealed  and  delivered  by  him  in  the 
presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament  in  writing,  or 
any  codicil  thereto,  signed  in  the  presence  of  and  at- 
tested by  three  or  more  credible  witnesses,  should  direct 
or  appoint ;  and  for  want  of  such  direction  or  appoint- 
ment, to  be  paid  to  such  two  or  more  younger  daugh- 
ters. 
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terSf  and  to  be  shared  and  divided  between  and  among        1828. 
them,  and  in  equal  parts,  shares,  and  proportions,  share 
and  share  alike : 

Then,  after  specifying  the  times  and  mode  of  pay* 
ment,  it  was  provided  always,  that  if  any  such  younger 
daughter  should  depart  this  life,  or  become  an  eldest 
daughter^  and  as  such  become  entitled  in  possession  to 
the  said  ma$iors^  and  other  hereditaments  therein-before 
devised,  before  she  should  attain  her  age  of  twenty-one 
years,  or  be  married,  or  before  such  other  time  or  tiroes 
as  should  or  might  be  appointed  for  the  payment  of  her 
or  their  portion  or  portions  as  aforesaid,  the  portion  or 
sum  of  money  provided  for  each  such  daughter  or 
daughters  so  dying  or  becoming  an  eldest  daughter^ 
should  from  time  to  time  go  and  accrue  to  the  survivors 
or  survivor,  and  others  or  other  of  the  said  younger 
daughters,  and  should  be  equally  divided  between  such 
survivors  or  others  of  them  (if  more  than  one)  share  and 
share  alike,  and  the  same  should  be  paid  and  payable  at 
siidi  respective  days  and  times,  and  should  go'  in  the 
jaBie  manner  to  such  surviving  and  other  daughter  and 
daughters  as  thereby  provided  and  declared,  touching 
their  original  portion  or  portions :  and  in  case  of  the 
death  of  any  other  or  others  of  the  said  daughters, 
or  if  any  other  or  others  of  them  should  become  an 
eldest  daughter,  and  entitled  as  aforesaid,  before  she  or 
they  should  have  attained  such  ages  or  times  as  afore^- 
said,  then  all  and  every  such  accruing  or  surviving 
share  and  shares  should,  fiom  time  to  time^  again  be 
subject  and  liable  to  such  further  right,  chance,  con* 
tingency,  or  condition  of  accruer  or  survivorship  to  the 
survivors  and  survivor,  and  others  and  other  of  the  said 
younger  daughters  as  tberein-before  declared,  touching 
her  or  their  original  portion  or  portions;  provided, 
nevertheless,  that  if  the  said  younger  daughters  should 
be  reduced  to  one,  there  should  not  be  raised  for  the 
portion  of  such  one  younger  daughter,  by  reason  of  any 

such 


Langston 

V. 
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1828.       such  survivorship,  any  sum  or  sums  that  would  in  th^ 
whole  exceed  the  principal  sum  of  20,000/. 

Then  followed  provisions  for  the  maintenance  and 

PoLB.        education  of  the  younger  daughters  out  of  the  interest 
of  the  money  to  be  raised : 

And  as  to,  for,  and  concerning  the  said  term  of 
ninety-nine  years  therein-before  limited  to  trustees,  he^ 
the  said  testator,  thereby  declared  that  the  same  term 
was  limited  unto  them,  their  executors,  administrators, 
and  assigns,  upon  trust  that  in  case  there  should  be 
no  son  or  daughter  of  the  body  of  him  the  said  Plaintifl^ 
James  Houghton  Langston,  nor  any  future  son  of  the 
said  testatpr's  body,  or  there  being  any  such  son  or  sons, 
daughter  or  daughters,  if  all  and  every  such  son  and 
sons  should  depart  this  life  without  issue  male,  and  all 
and  every  such  daughter  and  daughters  should  depart 
this  life  without  issue,  before  any  of  them  should  attain 
his,  her,  or  their  age  or  ages  of  twenty-one  years,  then 
they,  the  same  trustees,  and  the  survivor  of  them,  and 
the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, should,  after  the  decease  of  the  said  plaintifl^ 
James  Houghtoti  Langston,  and  such  failure  of  issue  as 
aforesaid,  by  mortgage  or  sale,  or  odier  disposition  of 
all  or  any  part  of  the  hereditaments  comprised  irt  the 
said  term  of  ninety-nine  years,  or  by  the  rents  and  profits  ' 
thereof,  or  by  any  other  ways  and  means  levy  and  raise  for 
the  use  and  benefit  of  each  of  the  said  testator's  youngest 
daughters,  Elizabeth-Catharine,  Caroline,  Agatha'-Marta^ 
Sophia,  and  Henrietta'Maria  respectively,  or  such  of 
them  as  should  not  firom  time  to  time  be  in  the  actual  pos- 
session of,  or  entitled  to,  the  said  hereditaments,  under  and 
by  virtue  of  the  limitations  contained  in  the  said  will,  for 
and  during  the  term  of  their  respective  natural  lives,  an 
annuity  or  yearly  sum  of  500/.,  clear  of  all  deductions, 
and  should  pay  the  same  unto  them,  the  said  testator's 
said  youngest  daughters  respectively,  or  their  respective 
assigns,  by  equal  half-yearly  payments,  on  the  25th  day 

of 
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of  Marchj  and  29th  day  o(  September  in  every  year,  and  1828. 
should  make  the  first  payment  thereof  on  such  of.  the 
said  days  as  should  next  happen  after  the  commence- 
ment of  the  said  term  of  nmety-nine  years  in  posses* 
sion :  provided  further,  that  in  case  there  should  be  so 
son  or  daughter  of  the  body  of  ber^  the  said  testator's 
said  daughter,  Maria-Sarahj  or  tlpisre  being  any  such 
son  or  sons,  daughter  or  daugfatars,  if  all  and  evei^ 
of  such  son  and  sons  should  depart  this  life  without 
issue  male,  and  all  and  every  such  daughter  and 
daughters  should  depart  this  life  without  issue,  before 
any  of  them  should  attain  the  age  of  twenty-one  years, 
and  if  the  said  testator's  said  youngest  daughters, 
Caroline^  Jgatha-Marta'Sophia,  and  HenriettOfMariOf 
or  any  of  them,  should  be  then  living^  then  upon  trust 
that  they,  the  same  trustees,  and  the  survivor  of  them» 
and  the  executors,  administrators,  and  assigns  of  such 
survivor,  should  after  the  several  deceases  of  the  said 
plaintiff  James  Houghton  Langstonf  and  the  said  tes* 
tator's  daughter,  MariorSarahj  and  failure  of  all  such 
issue  as  aforesaid,  by  the  ways  and  means  aforesaid, 
levy  and  raise  for  the  use  and  benefit  of  each  of  them 
the  said  testator's  said  three  youngest  daughters,  Carxh 
line^  Agatha-MariaSophiaj  and  Henrietta-Maria  re- 
spectively, or  such  (if  them  as  should  not  from  time  to  time 
be  in  the  actual  possession  of  or  entitled  to  the  said  manors 
and  other  hereditaments,  under  and  by  virtue  of  the 
limitations  contained  in  the  said  will,  for  and  during  the 
term  of  their  respective  natural  lives,  a  yearly  sum  of 
300/.,  clear  of  all  taxes  and  deductions  whatsoever,  over 
and  above  the  said  adnuity  or  clear  yearly  sum  of  500L 
therein-before  provided  for  each  of  them,  the  said  tes* 
tator's  said  youngest  daughters,  and  should  pay  the 
same  unto  them,  the  said,  testator's  said  three  youngest 
daughters  respectively,  or  their  respective  assigns,  by 
equal  half-yearly  paym^its  on  such  days  and  times,  and 
Vol.  V.  S  together 
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1828.       together  with  the  said  annuities  or  clear  yearly  sums  of 

J"  '  "^       500/^  tberein-before  provided  for  each  such  youngest 

^.  daughter,  and  in  manner  therein-before  directed  touching 

^^ouL        the  said  respective  annuities  of  500^ ;  provided  further, 

that  in  case  any  of  thtm^  his  said  youngest  daughterSf 

for  nsihom  annuities  were  therein-befbre  provided,  should 

become  entitled  in  possession  to  the  said  manors  and 

other  hereditaments  therein-before  devised,  by  virtue  of 

the  limitations  contained  in  the  said  will,  then  and  in 

such  case,  and  from  thenceforth,  the  said  annuities  or 

dear    yearly    sums     therein-before    provided  for    such 

daughter    or    daughters   respectively,    so    becoming   en^ 

titled  as  aforesaid,  should  cease,  determine,  and  be  no 

longer  paid  or  payable:    provided   further,  that  after 

payment  of  the  several  annuities  therein-before  provided 

for  his  said  youngest  daughters,  and  all  arrears  thereof 

respectively,  the  residue  and  overplus  of  the  rents  and 

profits  (if  any)  should  be  had  and  received  by  the 

person   and   persons   respectively,  who,   for  the  time 

being,  should  be  next  entitied  to  the  reversion  or  the 

remainder  of  the  said  premises  immediately  expectant 

on  the  determination  of  the  said  term  of  ninety-nine 

years,  to  and  for  her  and  their  own  use  and  benefit. 

There  were  declarations  of  trusts  similar  to  those  of 
the  term  for  500  years,  upon  five  other  terms,  one  for 
each  of  the  testator's  five  daughters,  in  case  there  should 
be  no  son  or  daughter  of  the  body  of  the  Plaintiff,  nor 
any  future  son  of  the  testator's  body,  or  there  being  any 
such  son  or  sons,  daughter  or  daughters,  if  all  and  every 
such  son  and  sons  should  die  without  issue  male,  and 
all  and  every  such  daughter  and  daughters  should  die 
without  issue  before  any  of  them  should  attain  twen^- 
one ;  and  in  case  there  should  be  no  son  of  the  body  of 
the  daughter  to  whom  the  term  related ;  or  there  being 
any  such  son  or  sons,  if  he  and  ihey  should  die  without 
issue  male  before  twenty-one,  and  there  should  be  two 

or 
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or  more  daughters  of  the  body  of  the  daughter  to  whom        1828.* 
the  term  related. 

Under  a  sixth  term,  trustees  were  to  raise  80,0002^ 
for  the  testator's  sister  Mary^Anriy  wife  of  George  Arnold^ 
and  his  nephew  Houghton  Okeover,  in  case  there  should 
be  no  son  or  daughter  of  all  the  testator's  children, 
nor  any  future  son  or  daughter  of  the  testator's  body, 
or,  there  being  such,  all  should  die  without  issue  before 
they  attained  the  age  of  twenty-one. 

The  Plaintiff  was  empowered  to  jointure. 

And  the  said  testator  thereby  also  provided  and  di-* 
rected,  that  it  should  be  lawful  for  the  said  Plaintiff 
firom  time  to  time,  during  his  natural  life,  in  case  there 
should  be  any  child  or  children  of  his  body  lawfully  be- 
gotten, other  than  and  besides  an  eldest  or  only  son^  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be  by  him  sealed  and  delivered  in  the  presence  oi^ 
and  attested  by,  two  or  more  credible  witnesses,  with  or 
without  power  of  revocation,  or  by  his  last  will  and  testa- 
ment in  writing,  to  be  by  him  signed,  sealed,  and  pub- 
lished in  the  presence  of,  and  attested  by,  three  or  more 
credible  witnesses,  to  charge  all  or  any  part  of  the  said 
manors,  messuages,  farms,  lands,  tenements,  tithes,  and 
hereditaments  therein-before  devised  with  and  for  the 
raising  and  payment  of  any  principal  sum  or  sums  of 
fnoney,  not  exceeding  in  the  whole  the  gross  sum  of 
25,000/.,  Jbr  the  portion  or  portions  of  any  oncy  two,  or 
more  of  the  younger  son  or  sons,  or  daughter  or  daugh'^ 
ters  of  the  body  of  hint  the  said  Plaintiffs  lawfully  to  be 
begotten,  born  in  his  lifetime,  or  within  due  time  after 
his  decease,  to  be  paid  and  payable  unto,  and  to  vest  in 
such  younger  son  or  sons,  or  daughter  or  daughters 
respectively,  at  such  time  or  times,  and  in  such  shares 
and  proportions,  with  such  clauses  of  survivorship,  and 
in  such  manner  as  he  the  said  Plaintiff  should  by  such 
deed  or  deeds,  instrument  or  instruments  in  writing,  or 

S  2  last 
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1828.  last  will  and  testament,  and  to  be  executed  and  attested 
as  aforesaid,  direct,  limit,  and  appoint :  and  also  to  charge 
the  same  premises,  or  any  part  thereof,  with  or  for  the 
payment  of  any  sum  or  sums  of  money  yearly  or  other- 
wise, as  he  should  think  fit,  for  the  maintenance  of  such 
younger  son  or  sons,  or  daughter  or  daughters  from  the 
time  of  his  death  until  such  portion  or  portions  respect- 
ively should  become  payable,  not  exceeding  the  interest 
of  such  portions  after  the  rate  of  4/.  per  cetU.  per  annum* 

And  the  said  testator  thereby   further  willed   and 
directed,  that  in  like  manner  it  should  be  lawful  for  each 
of  them  his  said  daughters  therein-before  named,   to 
whom  estates  for  life  in  his  said  devised  estates  were 
therein-before  limited,  when  and  as  they  should  respect- 
ively be  in  the  actual  possession  of  his  said  devised 
estates,  in  case  there  should  be  any  child  or  children  of 
their  respective  bodies  lawfully  begotten,  otiier  than  and 
besides  an  eldest  or  only  son,  by  any  such  or  the  like 
deed  or  deeds,  instrument  or  instruments  in  writing,  to 
be  executed  and  attested  as  aforesaid,  or  by  their  re« 
spective  last  wills  and  testaments,  or  any  writing  or 
writings  of  appointment  in   the  nature  thereof   to  be 
signed,  sealed,  and  published  as  aforesaid,-  to  charge  all 
or  any  part  of  the  said  devised  estates,  with  and  for  the 
raising  and  payment  of  any  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  gross  sum  of  25,000^.,  for 
the  portion  or  portions  of  any  one,  two,  or  more  of  their 
respective  younger  children :  with  the  like  power  of  pro- 
viding maintenance,  and  limiting  a  term  of  years  for 
raising  the  said  portion  or  portions  and  maintenance^ 
and  in  such  and  the  like  manner,  to  all  intents  and  pur- 
poses, as  therein-before  directed  with   respect   to   the 
portion  or  portions  of  the  younger  son  and  sons,  and 
daughter  and  daughters  of  the  said   Plaintiff,  James 
Houghton  Langston.    And  the  said  testator,  by  his  said 
will|  gave  all  the  residue  of  his  personal  estate  to  the 

said 
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said  Plaintiff  if  and  when  he  should  attain  the  age  of 
twenty-one  years;  but  iPhe  should  die  under  that  age, 
leaving  a  child  or  children,  then  to  such  child,  or,  if 
more  than  one,  to  such  children  equally :  but  if  the 
said  Plaintiff  should  die  under  the  age  of  twenty-one 
years,  and  there  should  be  no  son  or  daughter  of  his 
body  living  at  the  time  of  his  death,  then  to  the  said 
testator's  said  daughters  equally. 

The  said  John  Langston^  the  testator,  departed  this 
life  in  February  1812,  leaving  the  said  Plaintiff,  James 
Houghton  Langstofiy  his  only  son  and  heir-at-law  (then 
a  minor  and  a  bachelor),  and  the  said  testator's  said 
several  daughters  him  surviving,  having  previously  made 
three  codicils  to  his  said  will,  but  none  of  them  in 
any  manner  affecting  the  above-mentioned  limitations  of 
his  estate. 

The  said  Plaintiff,  James  Houghton  Langston,  attained 
the  age  of  twenty-one  years  in  May  1817,  and  has  since 
that  time  intermarried,  and  has  issue  by  his  wife  two 
sons,  viz.  Henry  Langston,  his  eldest  son,  and  Edward 
Langstony  his  second  son. 

The  testator  had  no  son  other  than  the  said  Plaintiff 
at  or  after  the  date  of  the  said  will. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  said  Henry  Langston,  the  first  son  of  the  said 
testator's  son,  the  said  James  Houghton  Langston^  takes 
any  and  what  estate  under  the  said  wil]  ? 

Taddy  Serjt.  The  Plaintiff's  elder  son  Henry  takes 
an  estate  tail,  and  that,  either  under  the  literal  con- 
struction of  this  will,  or  according  to  the  intention  of 
the  devisor,  manifestly  expressed  in  its  various  pro- 
visions. 

First,  under  the  literal  construction.  Estates  tail  are 
given  to  the  Plaintiff's  second,  third,  fourth,  fiflh,  and 
all  and  every  other  the  son  and  sons  of  his  body,  seve- 

S  3  rally, 
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1828.        rally,  successively,  and  in  remainder  one  after  the  other 

j-^  ^  ^       as  they  should  be  in  seniority  of  age  and  priority  of 

V.  birth.     If  the  elder  son  does  not  take  the  property,  and 

PoLB.        take  it  first,  the  words  "  all  and  every  the  sons  as  they 

shall  be  in  seniority  of  age"  will  be  without  operation ; 

for  it  must  be  observed  that  the  expression  is,  ^^  all  and 

every  other  the  sons"  and  not,  " all  and  every  other  the 

youfiger  sons/' 

Then,  the  whole  will  is  manifestly  framed  upon  the 
supposition  that  the  Plaintiff's  elder  son  was  to  be  in 
possession  of  the  estate.  Provision  is  made  for  all  the 
Plaintiff's  younger  children,  and  even  for  the  devisor's 
daughters,  and  the  25,000/.  which  the  Plaintiff,  or  the 
devisor's  daughters  in  case  they  should  succeed  to  the 
estate,  are  empowered  to  raise,  is  only  to  be  raised  in 
case  there  should  be  any  child  or  children  of  their 
bodies,  other  than  an  elder  or  only  son,  and  to  be  dis- 
tributed among  their  younger  children.  But  as  the  case 
stands  at  present,  the  Plaintiff's  second  son  will  have 
the  25,000/.,  and  the  landed  estate  too,  while  the  Plain- 
tiff's elder  son  and  his  children  will,  unless  he  take  the 
land  under  this  devise,  be  left  destitute. 

Where  the  intention  has  been  clear,  the  Courts  have 
gone  much  farther  than  is  requisite  upon  the  present 
occasion,  to  give  effect  to  such  intention.  In  Clements  v« 
Paske,  cited  in  Doe  v.  Hallett  {a\  upon  a  devise  to  A.  for 
life,  and,  after  his  decease,  to  the  first  and  eldest  son  of 
the  body  of  bis  (the  testator's)  nephew,  lawfully  issuing 
or  issued,  and  for  default  of  such  issue,  then  likewise  to 
the  second,  third,  and  every  other  son  of  his  nephew 
successively,  and  in  remainder  one  after  another  as  they 
should  be  in  seniority  of  age,  and  the  several  and  re- 
spective heirs  male  of  the  body  of  every  such  second, 
third,  and  every  other  son  or  sons,^  the  eldest  of  such 

(«)  iM.lsfS.  130. 
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sons  and  the  heirs  male  of  his  body  being  always  pre-  1828. 
ferred  before  the  younger,  it  was  decided  that  the 
nephew  took  an  estate  tail  by  implication,  in  order  to 
effectuate  the  general  intent,  and  let  in  the  descendants  of 
the  first  son.  So,  in  Doe  v.  Hallett^  upon  a  devise  to  the 
use  of  A,y  only  surviving  son  of  J.  S.,  for  life,  and  to  his 
first  and  other  sons,  &c.,  and  for  default  of  such  issue^ 
to  the  use  of  the  first,  second,  and  of  all  and  every  other 
son  and  sons  of  J.  5.,  lawfully  to  be  begotten,  and  the 
heirs  male  of  the  body  of  such  first  and  other  sons, 
with  proviso  that  the  said  A.  and  his  first  and  other 
sons,  and  also  the  first  and  other  sons  thereafter  to  be 
bom  of  the  said  J.  &,  should  reside  at  the  family- 
bouse,  &c.  it  was  held,  that  the  second  son  of  «7»  8.$ 
born  before  the  date  of  the  will,  should  take  upon  the 
death  of  A,  without  issue.  In  Duke  v.  Doidge  {a\  a 
younger  son  was  permitted  to  take  as  an  elder,  and  in 
Beale  v.  Beale  (&),  an  elder  daughter,  where  there  was  a 
son,  was  permitted  to  take  as  a  younger  child. 

WUde  Serjt.  contra.     The  Plaintiff's  elder  son  takes 
no  estate,  or  if  any^  takes  it  after  the  fifth  son. 

Nothing  can  be  collected  as  to  the  devisor's  general 
intention,  for  the  will  is  altogether  capricious,  and  not 
drawn  up  on  any  usual  or  consistent  plan.  For  ex- 
ample, a  larger  estate  is  given  to  the  daughters  of 
daughters  than  to  the  sons  of  daughters ;  and  the 
daughters  of  daughters  take  before  the  daughters  of 
sons.  The  language  of  the  will,  however,  is  perfectly 
clear,  there  is  no  ambiguity  latent  or  patent,  and  the 
Court  must  give  effect  to  the  words  as  they  stand. 
There  is  nothing  in  the  will  to  lead  the  Court  to  sup- 
pose that  the  Plaintiff's  elder  son  was  not  designedly 
omitted ;  as  for  instance,  on  the  ground  that  family  set- 

(fl)  %  Fes,  aoj.  n.  (^)  i  P,  JVms.  145. 
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1828.       tlements  existed,  securing  him  a  fortune  from  some  other 

Lanqston    9"^^^^-      ^^  ^^  V*  HaUett  there  was   a  latent  am- 
V.  biguity,  and  in  Clements  v.  Paske^  the  nephew  took  an 

^OLE.  estate  tail  in  order  to  effectuate  the  devisor's  general 
intent;  but  an  estate  can  only  be  implied  in  the  absence 
of  an  express  provision,  or  where  there  is  any  ambiguity; 
and  though  the  Court  may  by  implication  extend  an 
estate,  they  cannot  insert  the  name  of  an  individual  ex- 
pressly omitted  by  the  devisor. 

But,  at  all  events,  the  Plaintiff's  elder  son  can  only 
take  after  the  fifth.  The  words  severally  and  successive^ 
as  they  shall  be  in  seniority  of  age,  cannot  apply  to  the 
second,  third,  fourth,  and  fifth  sons,  because  their  order 
of  succession  is  previously  and  precisely  designated ;  it 
can  only  apply,  therefore,  to  all  and  every  the  sons 
other  than  the  second,  third,  fourth,  and  fifth. 

Cur.  adv.  vuli. 

The  following  certificate  was  afterwards  given : 
We  have  heard  this  case  argued  by  counsel,  and 
have  considered  the  same,  and  are  of  opinion  that  the 
said  Hemy  Langston^  the  first  son  of  the  testator's  son 
the  said  James  Houghton  Langston,  takes  an  estate  in 
tail-male  (under  the  said  will,  expectant  on  the  death  of 
his  &ther  the  said  James  Houghton  Liangston. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 
28th  Nooember  1828. 


IN  THE  Ninth  Year  of  GEO.  IV. 


Raggett  v.  Beaty.  Nov.  «5. 

n['^HIS  was  a  case  directed  by  the  Master  of  tlie  Rolls  Pevise»  that 

for  the  opinion  of  the  Court  of  Common  Pleas  on  -^^  -S**  *  *^•- 

the  hearing  of  a  cause  instituted  by  the  assignees  of  ^^^  ^^^^^  ^ 

George  Blair^  a  bankrupt,  to  compel  the  specific  per-  premises  to 

formanceof  an  agreement  entered  into  by  the  Defendant    '    '  *^^  ,_ 

"^  •'  ^       &•  ii«y  to  enter 

for  the  purchase  of  an  estate  sold  under  the  commis-  on  after  the 
sion.  death  of  J.  B^ 

The  property  was  devised  to  the  bankrupt  by  the  will  ^^  q^j^^  ^j^ 
of  his  great- uncle  George  Blair  deceased,  which  was  as  within  one 

follows:—  month  after 

devisor  s  de- 
*^I,  George  Blair^  of  Milholm^  in  the  parish  of  Sta^  cease  pay  loo/. 

ptetoHy  in  the  county  of  Cumberland^  do  make  this  my  *®  ^'  ^'  ^ 
last  will  and  testament  in  manner  and  form  following:  charge  lega^ 
(that  is  to  say,)  Whereas  in  and  by  declaration  of  trust  cies,  and  if 
made  between  my  nephew  John  Blair ^  of  Greensbum^  ^^*^  °  Ui\*^ 
and  me,  bearing  date  the  first  day  of  March  1766,  touch-  JF.  T.  and 
ing  and  conceraing  all   my  messuage  and   tenement,   ^'  ^'  *^f^  '•* 
situate,  lying,  and  being  at  Souter  Moor  otherwise  Mil^  j^^d  raise  the 
holm,  in  the  said  parish  of  Stapletonj  in  the  county  afore-   loo/.  out  of 
said,  it  is,  amongst  other  things,  declared  in  trust,  that  UgLJ^  ^t  ^ 
he  the  said  J.  Blair  or  his  heirs  do  and  shall  convey,  deeds  of  the 

assign,  and  surrender  the  said  messuage  and  tenement,  P^'^mises,  and 

not  allowinGr 
with  all  and  every  the  appurtenances,  unto  such  person  /.b.  andCB, 

and  persons,  and  for  such  estate,  uses,  intents,  and  pur-  to  sell  or  mort- 
poses,  and  in  such  parts,  manner,  and  form,  with  or  ^^^i^* 
without  power  of  revocation  as  I,  the  said  George  Blair^  paid  and  O.  B, 
shall  from  time  to  time,  by  any  writing  or  writings,  or  ^  twenty-one 
by  my  last  will  and  testament  in  writing,  or  any  writing  ^nd  that  if 

purporting  to  be  my  last  will  and  testament,  to  be  by  me  C«  -S.  die  and 

leave  no  child 

hwfuUy  begotten  of  his  own  body,  fF.  T.  and  T.  A  shall  sell  the  premises  and  divide 

the  proceeds  among  brothers,  &c. :  Held,  an  estate  tail  in  G*  B, 

made 
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1828.        made  and  published  in  the  presence  of  three  or  more 
^^  ^  "-        credible  witnesses,  direct,  limit,  or  appoint,  give,  devise, 
V,  or  assign  the  same ;  now  it  is  my  will,  and  I  do  hereby 

Beaty.  order,  that  he,  my  said  nephew,  John  Blair  give,  grant, 
and  assign  the  said  premises  to  his  second  son  George 
Blairj  to  enter  upon  and  possess  the  same  after  the  de- 
cease of  his  father  the  said  «/.  Blair.  And  I  do  fur- 
ther order  and  direct,  that  the  said  J.  Blair  and  George 
Blair  shall  and  will  pay  or  cause  to  be  paid,  within  one 
year  next  after  my  decease,  100/.  of  lawful  money  into 
the  hands  of  my  trusty  and  well-beioved  friends  William 
Taylor  J  o{  Hetkerside,  in  the  parish  oi  Kirklinton  and 
county  of  Cumberland,  yeoman,  and  Tluomas  Blair,  of 
Barclose,  in  the  parish  of  ScaUby  and  county  aforesaid, 
yeoman,  for  them  to  discharge  and  pay  the  legacies 
hereinafter  bequeathed.  But  if,  and  in  case  the  said  John 
Blair  and  George  Blair  do  not  pay  the  said  sum  of  100/. 
within  the  time  limited,  it  is  my  will,  and  I  do  hereby 
order,  that  the  said  W.  Taylor  and  Thomas  Blair  do  let 
the  said  messuage  and  tenement,  and  receive  the  rents 
arising  from  the  same  until  the  said  1 00/.  be  paid,  they 
keeping  possession  of  all  the  deeds  of  the  estate,  and 
not  allowing  the  said  J.  Blair  and  G.  Blair  either  to 
sell  or  mortgage  any  part  of  the  premises  until  the  lega- 
cies be  all  paid,  and  G.  Blair  be  twenty-one  years  of 
age ;  or  if,  and  in  case  the  said  G.  Blair  die  and  leave  no 
child  lawfully  begotten  of  his  own  body,  it  is  my  will 
^  that  the  said  W.  Taylor  and  T.  Blair,  their  heirs  and 

assigns,  do  sell  the  said  messuage  and  tenement,  and 
distribute  the  money  arising  from  such  sale  amongst  his 
brothers  and  sisters  and  Jonathan  Blair  and  Hannah 
Todd,  or  their  heirs,  in  such  share  or  shares  as  they  the 
said  trustees  shall  think  proper." 

The  question  for  the  opinion  of  the  Court  of  Common 
Pleas  was,  What  estate  and  interest,  under  this  will, 
George  Blair,  the  bankrupt,  the  son  oijohn  Blair,  had  in 
the  said  premises  upon  the  death  of  his  father  Jc^^n  Blair? 

Wilde 
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Wilde  Serjt  The  bankrupt  took  an  estate-tail  under 
the  will  of  the  testator ;  with  a  contingent  remainder  over 
to  the  trustees  named  in  the  will,  upon  failure  of  issue  by 
G.  Blair.  The  rule  of  law  is  clear,  that  if  a  limitation 
can  take  effect  as  a  remainder,  it  shall  not  operate 
as  an  executory  devise ;  Purefoy  v.  Rogers  {a\  Walter  ▼. 
Drew  (4),  Goodtitle  v.  BiUington  (c);  and  the  language 
of  this  will  is  sufficient  to  create  an  estate-tail  with  a 
contingent  remainder  over.  The  words  **in  case  the 
said  George  Blair  die  and  leave  no  child  lawfully  be- 
gotten of  his  own  body,"  allude  to  an  ultimate  indefinite 
faUure  of  issue  of  G.  Blair ,  and  not  to  the  failure  of  bis 
iinmediate  offspring  at  the  time  of  his  death.  The  rule 
to  be  extracted  from  the  decisions  on  this  subject  is^ 
that  where  lands  of  inheritance  are  devised  to  one,  or  to 
one  and  his  heirs,  and  if  he  die  without  issue  (or  any 
words  to  that  effect),  then  over,  the  latter  words  are 
supposed  to  be  inserted  in  favour  of  the  issue,  and  they 
either  reduce  or  enlarge  the  estate  previously  given,  to 
an  estate-tail. 

The  expressions,  "  if  he  die  without  issue,"  or  "  if 
he  die  and  leave  no  issue,"  or  ^^  leave  no  issue  of  his 
body,"  or  "  leave  no  child  or  children,"  or  "  die  with- 
out leaving  any  child  or  issue  lawfully  begotten  or  to  be 
begotten ;"  have  all  been  decided  to  intend  an  indefinite 
failure  of  issue,  and,  consequently,  to  give  an  estate-tail. 
If  the  words  had  been,  '^  in  case  the  said  George  Blair 
die  and  leave  no  children  lawfully  begotten  of  bis  own 
body,  living  at  his  death,"  they  must  have  been  con- 
strued as  alluding  to  a  failure  of  George  Blair's  imme- 
diate o£&pring  at  his  decease,  and  he  would  then  have 
taken  an  estate  in  fee  with  an  executory  devise  over ; 
but  as  there  are  no  words  that  can  fairly  be<  construed 
to  restrain  the  event  of  the  failure  of  his  issue,  to  the 
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{a)  %  Saund.  380.  (b)  i  Com.  37a.  (c)  Dougl.  758. 
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period  of  the  death  of  George  Blair ^  the  devise  must  be 
considered  as  giving  him  an  estate-tail  general,  with  re- 
mainder over  in  case  of  an  ultimate  indefinite  failure  of 
B£ATY.  his  issue  :  Walter  v.  Drem.  In  Dansey  v.  GriffUh  (a), 
Richard  Danseyj  the  plaintiff's  father,  being  seised  in  fee, 
devised  to  his  eldest  son  D.  R.  Dansey,  and  his  heirs 
for  ever,  all  his  estates,  lands,  &c.,  and  all  his  personal 
property,  to  enable  him  to  pay  all  his  debts  and  lega- 
cies ;  but  if  it  should  so  happen  that  his  eldest  son 
D.  R.  Dansey  should  die  and  leave  no  issue,  then  be 
gave  all  his  aforesaid  estates  and  lands,  &c.  unto  his  son 
William  Dansey  and  his  heirs;  and  if  he  should  die 
without  issue,  then  to  his  son  E.  C.  Dansey ;  and  in  the 
like  case  to  his  son  5.  Dansey ;  and  in  failure  of  issue 
from  him,  to  the  eldest  surviving  son  of  his  sister  Mary 
Johnson^  and  his  heirs,  &c.  The  Court  were  of  opinion 
that  D.  JR.  Dansey  took  an  estate  in  tail  generaL  So^ 
in  Forth  v.  Chapman  [b\  where  a  testator,  being  pos- 
sessed of  a  term,  devised  it  to  A.  and  £.,  and  if  either 
of  them  should  depart  this  life  and  leave  no  issue  of 
their  respective  bodies,  then  to  C,  it  was  held  that 
these  words,  if  used  in  a  devise  of  freehold  property, 
would  imply  an  indefinite  failure  of  issue :  and  this  is 
confirmed  by  Tenny  v.  Agar,  {c) 

In  all  the  cases  where  words  like  the  present  have 
received  a  different  construction,  that  construction  has 
been  adopted,  because  the  other  provisions  of  the  will 
were  such,  that  the  testator's  intention  could  not  be  car- 
ried into  effect  in  any  other  way.  But  giving  George 
Blair  an  estate-tail,  and  the  trustees  a  contingent  re- 
mainder, will  not  in  any  way  defeat  the  testator's  in- 
tentions; for  it  is  not  necessary  that  executors  or 
trustees  should  take  in  fee,  unless  they  have  charges 
which  they  could  not  defray  with  a  less  estate ;  here  the 

(a)  4M.I^S.6j.  (h)  I  P.  jr.  663.  (c)  14  Eajty  453. 
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charge  of  the  debts  and  legacies  might  be  defrayed  out 
of  a  less  estate :  the  devisees  were,  indeed,  to  be  pre- 
vented from  selling  if  they  did  not  pay ;  but  that  must 
mean,  if  they  did  not  pay  out  of  the  rents,  as  the 
trustees  were  to  do  in  case  of  their  omission.  Such  a 
charge  would  not  prevent  the  estate  from  being  an  estate- 
tail.  Dutton  V.  Engram{a\  Denn  v.  Slater. {b)  In  Good- 
title  v.  Maddem(c\  the  charge  was  on  the  person  of 
the  devisee.  The  provision  that  the  trustees  shall  hold 
the  title-deeds,  and  prevent  George  Blair  from  selling 
till  he  attains  twenty-one,  is  not  incompatible  with  a 
devise  of  an  estate-tail. 
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Cross  Seijt  contrd.  George  Blair  took  an  estate  in 
fee  with  an  executory  devise  over,  in  fee,  to  William 
Taylor  and  Thomas  Blair.  This  is  the  testator's  in- 
tention, as  it  is  to  be  collected  from  the  whole  will. 
The  circumstance  of  his  restraining  the  sale  of  the  estate 
till  100/.  should  have  been  paid,  and  George  Blair 
should  have  attained  twenty-one,  shews  that,  subject  to 
that  restriction,  he  intended  that  John  and  George  Blair 
together,  or  George  Blair  as  survivor,  should  have  the 
ability  to  sell  the  estate ;  but  this  they  would  not  have 
unless  George  Blair  took  a  fee.  This  construction  is 
further  borne  out  by  the  circumstance,  that  no  interest 
in  the  property  is  limited  to  any  one  after  George  Blair^ 
for  the  trustees  take  a  power  only,  and  not  an  interest. 
But,  at  all  events,  as  George  Blair  was  not  to  have  the 
absolute  disposal  of  the  land  till  he  had  paid  the  100/. 
mentioned  in  the  will,  and  as  the  will  is  imperative  on 
that  head  {shall  and  do  pay  100/.),  the  payment  must  be 
taken  as  the  condition  of  the  devise,  and  a  devise  on 
payment  of  a  sum  in  gross  has  always  been  holden  to 
pass  a  fee.     Collier^  case(d),   WeUock  v.  Hamond{e\ 


(jo)  Cro.Jac.  437. 

{b)  ST.R.2Z5' 
{c)  4  Eiuti  499- 


{d)  6  Rep.  16  a. 
(e)  Cro.  Eliz,  ao4. 
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Hawker  v.  BucJcland  {a\   Doe  d.  Willey  v.  Holmes  (6), 
Doe  d.  Palmer  and  Others  v.  Bichards,  {c) 

Cur.  adv.  xmU. 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  by  counsel,  and 
have  considered  the  same,  and  are  of  opinion,  that  the 
said  George  Blair,  the  son  of  John  Blair,  under  the  cir- 
cumstances aforesaid,  had  an  estate-tail  in  the  said 
premises  upon  the  death  of  his  &ther  the  said  John 
Blair. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 
28th  Naoember  1828. 


{a)  %  Fern.  105. 


(h)  8  T.  R.  I. 


W  3^.^.356. 


Nov.  a6. 


DuvERGiER  V.  Fellows. 


Debt  on  bond,   ir\EBT  on  the  joint  and  several  bond  of  the  Defendant, 
conditioned  for  j^^^^  j^  g^^^^^  j^^^^  ^^j  ^^^  ^^^  condition 

paying  Jrlam-  "* 

tiff  10,000/.,     of  which,  as  set  out  on  oyer,  appeared  to  be  as  fol- 
upon  his  form- 
ing a  company!  and  procuring  purchasers  for  9000  shares  therein ;  such  company  to 
carry  on  a  distillery  according  to  a  process  for  which  a  patent  had  been  granted. 

Plea,  that  the  patent  contained  a  proviso,  rendering  it  void  if  transferred  to  more 
than  five  ;  that  it  was  intended  the  said  company  should  consist  of  more  than  five* 
and  be  formed  for  the  purpose  of  enjoying  the  benefit  of  the  letters-patent,  of  acting 
as  a  corporate  body,  and  of  dividing  the  benefit  of  the  patent  into  10,000  shares, 
transferrable  and  assignable  without  ctiarter  from  the  king  ;  and  that  it  was  corruptly 
and  illegally  agreed  between  the  parties,  that  the  Plaintiff  should  form  the  company 
for  such  purposes,  and  should  sell  the  9000  shares  in  order  to  raise  a  larger  sum  of 
money,  under  pretence  of  carrying  on  the  privilege  granted  by  the  patent: 

Held,  a  bar  to  the  action. 

lows : 
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lows: — "Whereas  the  said  Jean  Jacques  Saint  Mare, 
some  time  since,  obtained  three  several  letters-patent  for 
the  distillation  of  potatoes ;  and  whereas  tlie  said  Jean 
Jacques  Saint   Mare^  Stamp  Brooksbank,  and    WiUiam 
Dorset  Fellows  are  now  engaged  in  co-partnership  toge- 
ther iu  carrying  on  a  certain  distillery  to  a  very  large 
extent  at  Vauxhall^  called  the  Belmont  Distillery^  ac- 
cording  to   the   system   and  method  of  distilling,    for 
the  use  and  exercise  of  which  the  said  several  letters- 
patent   were   granted   to   the   said  Jean  Jacques  Saint 
Marcj  and   which    said   distillery  has    been    erected, 
set  up,  and  established  on  certain  leasehold  premises 
belonging  to  them  the  said  Jean  Jacques  Saint  Mare^ 
Stamp  Brooksbanky    and   William  Dorset  Fellows;  and 
whereas    the    said    Jean   Jacques  Saint  Mare,   Stamp 
Brooksbankf  William  Dorset  Fellows  have  it  in  contem- 
plation to  dispose  of  their  shares  and  interest  of,  in,  and 
to  the  said  several  patents,  and  of,  in,  and  to  the  dis- 
tillery, premises,  plant,  and  stock  in  trade  in  and  upon 
the  same,  and  to  part  with  the  same  to  a  company  to  be 
formed  for  that   purpose;   and  whereas  the  said  Jean 
Jacques  Saint  Mare,   Stamp  Brooksbankj  and  William 
Dorset   Fellows  have   applied   to   and   requested  Aime 
Duvergier  to  exert  his  influence  amongst  his  numerous 
connexions    and   friends,    so    as   to    form    such   com- 
pany,  intended   to   be  called  "  The  Patent  Distillery 
Company,"  who  shall  appoint  directors   and   trustees 
for  the  conduct  and  management  of  the  said  concern, 
which    directors    shall    issue,    under   their   hands   and 
seals,    10,000  shares  of  the  value  of  501.  each  share; 
and  whereas  the  said  Aime  Duvergier,  in  consequence 
of  bis   connexion   with   different  merchants,   brokers, 
traders,  and  others  in  the  city  of  London,  hath  consented 
and  agreed  to  form  the  said  company,  to  be  called 
"The  Patent  Distillery  Company,"    among  his  own 

immediate  connexions  and  friends,   and  to  bring  such 

persons 
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duvergibr 

Fellows. 


persons  together  for  the  purpose  of  appointing  directors 
and  trustees  for  the  government  and  management  of 
such  distillery  concern,  and  to  procure  purchasers  for 
9000  shares,  of  the  value  of  50L  each  share ;  and 
whereas  the  said  Jean  Jacques  Saint  Mare^  Stamp 
Brooksbankj  and  fViUiam  Dorset  Fellauosj  in  order  tx>  in- 
duce the  said  Aime  Dieoergier  to  take  the  trouble  of 
forming  such  company,  and  to  use  his  influence  amongst 
his  connexion  and  friends,  and  to  indemnify  bim  from 
the  charges  and  expenses  that  he  may  be  put  to  in 
and  about  the  same,  have  proposed  and  agreed,  as  soon 
as  he  or  his  executors  or  administrators  shail  have  ef- 
fected such  object,  and  procured  purchasers  for  ddOO  of 
such  50/.  shares,  and  obtained  for  such  company  the 
first  call  upon  such  shares  of  5/.  each,  that  they  the  said 
Jeanjacqties  Saint  Mare^  Stamp  Brooksbatitj  and  fVilUam 
Dorset  Fellows,  their  heirs,  executors,  or  admini^rators, 
or  some  or  one  of  them,  shall  and  will  pay  to  the  said 
Aime  Dwoergier,  his  executors,  administrators,  or  as- 
signs, the  full  sum  of  10,000/.  sterling,  by  three  equal 
payments  or  instalments  of  SSSS/.  6s.  8(/.,  viz.  the  sum 
of  SS3S/.  6s.  8^.  so  soon  as  the  first  instalment  on  such 
9000  shares  shall  have  been  paid,  the  sum  of  SSSS/.  6s.  8if. 
so  soon  as  the  second  instalment  on  the  same  shares  shall 
have  been  paid,  and  the  remaining  sum  of  SSSS/.  6s.  Sd. 
so  soon  as  the  third  instalment  of  tlie  same  shares  shall 
have  been  paid ;  now,  therefore,  the  condition  of  the 
above-written  bond  or  obligation  is  such,  that  if  the 
above*bounden  Jean  Jacques  Saint  Mare,  Stamp  Brooks- 
bank,  and  WilHam' Dorset  Fellows,  their  executors  or 
administrators,  or  any  or  either  of  them,  do  and  shall 
well  and  truly  pay  or  cause  to  be  paid  unto  the  above- 
named  Aime  Duvergier,  his  executors,  administrators, 
or  assigns,  the  full  sum  of  10,000/.  of  lawful  money  of 
Great  Britain,  in  manner  following,  that  is  to  say,  the 
sum  of  SSSS/.  6s.  Sd.,  part  thereof  on  the  said  Aime 

Dwoergier, 
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DtivergieTj  his  executors  or  administrators,  forming  the  1828. 
said  before-mentioned  company,  and  procuring  pur- 
chasers for  such  9000  shares,  and  payment  of  the  first 
instalment  or  call  thereon ;  the  further  sum  of  Fellows. 
SSSS^.  65.  8^.  on  the  second  instalment  on  such  shares 
having  been  paid;  and  the  remaining  sum  of  83SS^  6s.  Sd* 
on  the  third  instalment  on  the  same  shares  having  been 
paid ;  then  the  above*written  obligation  to  be  void  and 
of  no  effect,  or  else  to  be  and  remain  in  full  force  and 
virtue. 

The  Defendant,  afler  sundry  pleas,  on  which  issue  iu 
fact  was  taken,  pleaded,  fifthly,  actio  non.  Because  certain 
of  the  said  several  letters  patent  in  the  said  condition  of 
the  said  supposed  writing  obligatory  mentioned,  were 
letters  patent  of  our  sovereign  lord  the  King,  under  the 
great  seal  of  the  United  Kingdom  of  Great  Britain  ^nd 
Ireland^  bearing  date  at  Westminster  on  a  certain  day,  to 
wit,  on  the  twentieth  day  of  Marcky  in  the  fifth  year  of 
the  reign  of  our  lord  the  King,  whereby,  after  reciting, 
amongst  other  things,  that  the  said  Jean  Jacques  Saint 
Mare  had,  by  his  petition,  humbly  represented  unto  our 
said  lord  the  King,  that  he  was  in  possession  of  an  inven- 
tion of  improvements  in  the  process  of  an  apparatus  for 
distilling,  our  said  lord  the  King  gave  and  granted  unto 
the  said  Jean  Jacques  Saint  Mare,  his  executors,  ad- 
miostrators,  and  assigns,  his  especial  license,  full  power, 
sole  privilege  and  authority,  that  he  the  said  Jean 
Jacques  Saint  Mare,  his  executors,  administrators,  and 
assigns,  and  every  of  them,  by  himself  and  themselves, 
or  by  his  and  their  deputy  or  deputies,  servants  or  agents, 
or  such  others  as  he  the  said  Jean  Jacques  Saint  Mare^ 
his  executors,  administrators,  or  assigns,  should  at  any 
time  agree  with,  and  no  other,  from  time  to  time,  and  at  all 
times  thereafter,  during  the  term  of  years  therein  ex- 
pressed, should,  and  lawfully  might,  make,  use,  exercise^ 
and  vend  the  said  invention  within  that  part  of  the 

Vol.  V.  T  United 
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United  Kingdom  of  Great  Britain  and  Ireland  called 
England^  our  said  lord  the  King's  dominion  oi  Wales^ 
and  town  of  Bermck-upoff^Thoeed^  in  such  mann^  as  to 
him  the  said  Jean  Jacques  Saint  Mare^  his  exeoutOFS^  ad-* 
ministrators)  and  assigns,  or  any  of  them,  should  in  his 
or  their  discretion  seem  meet,  and  that  he  the  said  Jean 
Jacques  Saint  Mare^  his  executors,  administrators,  and 
assigns,  should,  and  lawfully  might,  have  and  etijoy  the 
whole  profit,  benefit,  commodity^  and  advantage  firom 
time  to  time  coming,  growing,  accruifig,  and  arising  by 
reason  of  the  said  invention,  for  and  during  the  term  of 
years  therein  mentioned;  to  have,  hold,  exbrcise>  and 
enjoy  the  said  license,  powers,  privileges^ 'and  advantages 
therein-before  granted  or  mentioned  to  be  granted  unto 
the  said  Jean  Jacques  Saint  Mare^  for  and  during  and 
tmto  the  full  end  and  term  of  fourteen  yedrs  frokn  the 
date  of  the  said  last-mentioned  letters  patent  next  and 
immediately  ensuing,  and  fiilly  to  be  complete  and  ended 
according  to  the  statute  in  such  case  made  and  provided : 
and  it  was  by  the  said  letters  patent  provided^  and  the 
same  "were  declared  to  be  upon  the  express  ctmdHidH 
that  if  the  said  Jean  Jacques  Saint  Mare^  his  executors 
or  administrators^  or  any  person  or  persons  ioho  should  or 
"mighty  at  any  time  or  times  thereafter  during  the  eonti" 
nuance  of  that  grants  have  or  claim  any  right,  title,  or 
interest  in  law  or  equity  of  in,  or  to  the  power,  priwlege, 
and  authority  of  the  sole  use  and  benejit  of  the  said  inven* 
tion  thei'eby  granted,  should  make  any  transfer  or  assign* 
mentf  or  any  pretended  transfer  or  assignment  of  the  said 
liberty  and  privilege,  or  any  share  or  shares  of  the  benefit 
or  profit  thereof,  or  should  declare  any  trtist  thereof  to  ot 
for  any  number  of  persons  exceeding  the  number  of  Jive,  or 
should  open,  or  cause  to  be  opened,  any  book  or  books  for 
public  subscription  to  be  made  by  any  number  ^persons 
exceeding  the  number  of  five,  in  order  to  the  raising  any 
sum  or  swus  of  money  under  pretence  of  carrying  on  the 

said 
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said  liberty  or  privilege  thereby  granted^  or  should  by  him  1828* 
or  themselveSj  or  his  or  their  agents  or  servants^  receive 
any  sum  or  sums  of  money  nohatsoever,  of  any  number  of 
persons  exceeding  in  the  whole  the  number  office^  Jbr  such 
or  the  like  intents  and  purposes^  or  should  presume  to  act 
as  a  corporate  body^  or  should  divide  the  benefit  of  the 
said  last^mentioned  letters  patent  or  the  liberties  andprivi^ 
leget  thereby  granted,  unto  any  number  of  shares  ex^ 
ceeding  the  number  of  five^  or  should  commit  or  do^  <Hr 
procmre  to  be  cx^mmitted  or  done  any  act,  matter,  ot 
thing  whiBtsoever,  during  such  time  as  such  person  or 
persons  should  have  any  right  or  tide,  either  in  law 
or  equity,  in  or  to  the  same  premises,  which  would  be 
contrary  to  the  true  intent  and  meaning  of  a  certain  act 
of  parliament  made  in  the  sixth  year  of  the  reign  of  the 
late  King  George  the  First,  intituled  *^  An  act  for  better 
securing  certain  powers  and  privities  intended  to  be 
granted  by  bis  Majesty  by  two  charters  for  assurance  of 
ships  and  merchandizes  at  sea,  and  for  lending  money 
upon  bottomry,  and  for  restraining  several  extravagant 
and  unwarrantable  practices  therein  mentioned,"  or  in 
case  the  said  power,  privilege,  or  authority  should  at 
any  time  thereafter  become  vested  in,  or  in  trust  for 
more  than  the  number  of  five  persons  or  their  repre- 
sentatives at  any  one  time,  reckoning  executors  or  ad* 
ministrators  as  and  for  the  single  person  whom  they 
represent  as  to  such  interest  as  they  were  or  should  be 
entitled  to  in  right  of  such  their  testator  or  intestate, 
that  then  and  in  any  of  the  said  cases  those  letters  patent^ 
and  all  liberties  and  advantages  whatsoever  thereby 
granted,  should  utterly  cease  and  become  void,  any  thing 
therein  before  contained  to  the  contrary  thereof  in  any** 
wise  notwithstanding;  as  by  the  said  letters  patent,  which 
said  letters  patent  the  Defendant  brought  into  Court, 
mi^it  more  fully  appear :  and  the  said  Defendant  fur- 
ther said,  that  others  of  the  said  letters  patent,  in  the 
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said  condition  of  the  said  writing  obligatory  men^ 
tioned,  were  and  are  certain  letters  patent  of  our  said 
lord  the  King»  under  the  seal  of  our  said  lord  tlie  King 
appointed  by  the  treaty  of  union  to  be  used  instead  of 
the  grand  seal  of  Scotland^  bearing  date  on  a  certain  day, 
to  wit,  the  26th  day  ofFfbruary^  in  the  5th  year  afore- 
said; by  which  last-mentioned  letters  patent  our  said 
lord  the  King  gave  and  granted  to  the  said  Jean  Jacques 
Saint  Mare,  his  executors,  administrators,  and  assigns, 
by  themselves  or  such  other  person  as  he  or  they  might 
appoint  or  agree  with,  and  no  others,  from  time  to  time 
.  and  at  all  times  thereafter,  during  the  term  <^  years .  in 
the  said  last-^mentioned  letters  patent  expresse<^  that 
they  might  lawfully  make,  use,  exercise,  and  vend  an  in- 
vention therein  mentioned,  of  improvements  in  the  pro- 
cess of,  and  apparatus  for,  distilling,  within  that  part  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  called 
Scotland,  in  such  manner  as  to  the  said  Ji?im  Jacques 
Saint  Mare,  his  executors,  administrators,  and  assigns, 
or  any  of  them,  should  in  hb  discretion  seem  meet: 

Then  followed  the  extent  and  conditions  of  the  Scotch 
patent,  which  were  the  same  as  in  the  patent  Ifor  England. 

And  the  said  Defendant  further  said,  that  the  said 
several  terms  of  fourteen  years  each  in  the  said  letters 
patent  mentioned,  at  the  time  of  the  making  of  the  said 
supposed  writing  obligatory,  were,  and  yet  are^  unexpired, 
and  that  the  said  company,  in  the  said  condition  of  the 
said  supposed  writing  obligatory  mentioned,  was  meant 
and  intended  by  the  said  Jean  Jacques  Saint  Mare,  the 
said  Plaintiff,  and  Defendant,  at  the  time  of  making  of 
the  said  supposed  writing  obligatory,  to  consist  of  more 
than  Jive  persons,  to  wit,  10,000  persons,  and  to  be 
formed  for  the  purposes,  amongst  other  things,  of  using, 
exercising,  and  enjoying  the  said  exclusive  liberties  and 
privileges  in  the  said  two  several  letters  patent  in  the 
said  condition,  and  in  this  plea  mentioned,  for  the  use 
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and  benefit  of  the  said  persons  so  exceeding  the  number 
of  five,  in  that  part  of  the  said  United  Kingdom  called 
Englafid,  and  in  that  part  thereof  called  Scotland  re- 
spectively,  under  colour  of  the  said  letters  patent  respect- 
ively, to  wit,  at,  &C.  and  so  the  Defendant  said,  that 
the  said  supposed  writing  obligatory  was  and  is  void  in 
law,  and  this  the  said  Defendant  was  ready  to  verify; 
wherefore,  &c. 

The  Defendant  pleaded,  sixthly^  actio  non.  Because 
certain  of  the  said  several  letters  patent  in  the  said  con- 
dition of  the  said  supposed  writing  obligatory  mentioned 
were  letters  patent  of  our  sovereign  lord  the  now  King, 
under  the  great  seal  of  the  United  Kingdom  of  Great 
Aitain  and  Ireland,  bearing  date  at  Westminster  on  a 
certain  day,  to  wit,  the  20th  day  of  Marchf  in  the  fifth 
year  of  the  reign  of  our  sovereign  lord  the  King,  con- 
taining the  like  matters  and  things,  and  the  like  proviso 
and  to  the  same  effect  as  the  said  letters  patent  in  the  said 
fifth  plea  first  mentioned,  as  by  the  said  letters  patent 
which  the  said  Defendant  produced  to  the  Court  might 
more  fully  appear;  and  the  Defendant  further  said, 
that  the  said  term  of  fourteen  years  in  the  said  last-men- 
tioned letters  patent  mentioned,  at  the  time  of  the  making 
of  the  said  supposed  writing  obligatory,  was,  and  yet  is, 
unexpired,  and  that  the  said  company  in  the  said  con- 
dition of  the  said  supposed  writing  obligatory  mentioned 
teas  at  the  time  of  the  making  thereof  intended  by  the 
said  Plaintiff'  and  Defendant  to  consist  of  more  than 
Jive  persons,  to  wit,  10,000  persons,  and  to  be  formed 
for  the  purpose,  amongst  other  things,  of  using,  ex- 
ercising, and  enjoying  the  said  exclusive  liberties  and 
privileges  in  the  said  last-mentioned  letters  patent 
mentioned,  for  the  use  and  benefit  of  the  said  persons 
so  exceeding  the  number  of  five,  in  that  part  of  the 
United  Kingdom  called  England,  under  colour  of  the 
said  last-mentioned  letters  patent :  by  means  of  which 
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^,  said  Defendant  was  ready  to  verify,  wherefore,  &c. 

FIBCLOWB.  The  Defendant  pleaded,  seventhly,  and  lastly,  that 
certain  of  the  said  letters  patent  in  the  said  condition  of 
the  said  supposed  writing  obligatory  mentioned  were 
letters  patent  of  our  sovereign  lord  the  now  King^ 
under  the  great  seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster^  on  a 
certain  day,  to  wit,  the  20th  day  of  March,  in  the  fifth 
year  of  the  reign  of  our  said  lord  the  King,  containing 
therein  the  like  matters  and  things,  and  the  like  pro- 
viso)  and  to  the  same  effect,  as  the  said  letters  patent 
in  the  said  fifth  plea  first  mentioned,  as  by  the  said 
last-mentioned  letters  patent,  which  the  said  Defendant 
produced  to  the  Court  might  more  fully  appear:  and 
the  Defendant  fiirther  said,  that  the  said  term  of  fbur- 
teen  years  in  the  said  last-mentioned  letters  patent 
mentioned  at  the  time  of  the  making  of  the  said  sup- 
posed writing  obligatory,  was,  and  yet  is,  unexpired, 
and  that  the  said  company  in  the  said  condition  of  the 
said  supposed  writing  obligatory  mentioned  iDasby  the 
said  Jean  Jacques  Saint  Mare,  the  said  Stamp  Brooks*- 
bank,  the  said  Defendant,  and  the  said  Plaintiff  intended 
at  the  time  of  the  making  the  said  supposed  writing 
Migatory  to  consist  of  more  than  Jive  persons,  and  to  be 
formed  for  the  purpose,  amongst  other  things,  of  using, 
exercising,  and  enjoying  the  said  exclusive  liberties  and 
privil^es  in  the  said  last-metitioned  letters  patent 
mentioned,  for  the  use  and  benefit  of  the  said  persons 
so  exceeding  the  number  of  five,  in  that  part  of  the 
United  Kingdom  called  England,  under  colour  of  the 
said  letters  patent,  and  of  the  acting  as  a  corporate  body^ 
and  dividing  the  benefit  of  the  said  last-mentioned  letters 
patent,  and  the  liberties  and  privileges  thereby  grantedf 
into  divers  shares,  ea^ceeding  the  number  of  Jive,  to  roit^ 
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10,000  shares^  to  be  transferable  a?id  assignable^  witkoui 
anjf  charter  from  our  lord  the  King^  and  that,  beFore  the 
time  of  the  ,n^aking  of  the  said  supposed  writing  ob- 
ligatory,  to  wit,  on,  &c^  at,  &c.,  it  was  corruptly  and 
iUegal^  agreed^  by  and  between  the  said  Plaintiff' and  the 
said  Jean  Jacques  Saint  J^re,  the  said  Stamp  Brooks^ 
bank  ^ndthe  said  D^endant^  that  the  said  Plaintiff  should 
farm  mckxQjmpany^  as  in  this  plea  mentioned,  for  the  ptir^* 
pose  in  this  plea  v%entionedj  and  should  sell  and  dispose 
of  divert  to  wit,  9000  of  such  shares  as  in  this  plea 
mentioned,  being  the  ^har^  in  the  said  condition  of  the 
said  ;supposed  writing  obligatory  mentioned,  and  should 
cap^  ^(divers  large  sums  of  mpney  to  be  subscribed  by 
public  jfubscription  by  numbers  of  persons  exceeding 
five,  tQ  jirit,  9000  persons,  in  order  to  the  raising  a 
large  sujpd  of  money,  to  wit,  450,000/.,  under  pretence 
of  carrying  on  the  said  liberty  or  privilege  (amongst 
other  things)  by  the  said  last-mentioned  letters  patent 
granted;  such  money  to  be  in  part  received  by  thq 
said  J/sftn  Jacques  Saint  Mare,  Stamp  Brooksbank,  and 
the  said  Defendant,  for  tlie  purpose  of  carrying  on 
the  said  liberty  and  privilege  for  the  benefit  of  the 
said  last-mentioned  persons,  so  exceeding  five;  and 
that  the  said  Jean  Jacques  Saint  Mare,  the  said  Stamp 
Brooksbankf  and  the  said  Defendant,  should,  in  con- 
sideration thereof,  pay  to  the  said  Plaintiff*  the  sum 
of  10,000/.  of  lawful  money  of  Great  Britain,  in  the 
mann^.  in  the  said  condition  of  the  said  supposed 
writing  obligatory  mentioned;  and  that  for  securing 
the  payment  of  the  sum  of  10,000/.  the  said  Defendant 
should  make  and  seal,  and  as  his  act  and  deed  deliver 
to  the  said  Plaintiff  a  writing  obligatory,  in  the  penal 
sum  of  10,200/.,  conditioned  for  the  payment  of  the 
said  sum  of  10,000/.  in  manner  aforesaid :  and  the  De^ 
fendant  further  said,  that  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  the  said  Defendant 
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afterwards,  to  wit,  on,  &c.,  at,  Sec,  made  and  sealed, 
and  as  his  act  and  deed  delivered  the  said  supposed 
writing  obligatory  in  the  said  declaration  mentioned, 
and  the  said  Plaintiff  then  and  there  accepted  and 
received  the  same  of  and  from  the  said  Defendant, 
upon  the  said  corrupt  and  unlawful  agreement:  bjr 
means  of  which  premises  in  this  plea  mentioned  the 
said  supposed  writing  obligatory  was  and  is  wholly 
void,  and  this  the  said  Defendant  was  ready  to  verify, 
wherefore,  &c. 

Demurrer  inde^  and  joinder. 


Wilde  Seijt.  in  support  of  the  demurrer.  The  sab* 
stance  of  the  seventh  plea  (which  comprehends  also  the 
matters  contained  in  the  fiflh  and  sixth)  is^  that  it  was 
intended  by  the  parties  to  do  certain  acts,  and,  among 
them,  to  form  a  company  which  should  act  as  a  cor- 
porate body,  and  should  transfer  and  assign  shares  with- 
out charter  from  the  crown. 

But  a  mere  allegation  of  intention  is  not  sufficient  to 
shew  that  the  bond  was  void,  for  the  intention  to  commit 
an  illegal  act  is  not  necessarily  followed  by  commission. 
If  such  an  allegation  be  sufficient,  every  existing  cor- 
poration is  open  to  the  same  objection,  for  there  is  none 
of  which  it  may  not  be  predicated  that  before  becoming 
a  corporation  it  intended  to  become  a  corporation. 
*The  intention,  however,  might  be  perfectly  legal,  for 
the  parties  might  intend  to  become  a  corporation  by  pro- 
curing an  act  of  parliament  for  the  purpose;  a  mode  of 
becoming  so,  which  is  recognized  in  6  6.2.  e.  18.;  and 
when  the  Defendant  might  have  obtained  such  an  act 
himself,  it  is  not  for  him  to  object  that  the  Plaintiff  did 
not  obtain  it:  therefore  in  Haines  v.  Btisk{a%  where^  in 
an  action  for  brokerage,  the  defence  was,  that  the  voyage 
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undertaken  was  illegal  for  want  of  a  licence,  the  Court 
held,  that  as  the  Defendant  ought  to  have  procured  the 
licence,  he  should  not  take  advantage  of  the  want  of  it. 
Nor  is  it  sufficiently  shewn  that  the  acts  intended  were 
ill^al.  The  Defendant  should  have  specified  what  the 
acts  were,  in  order  that  the  Court  might  judge  whether 
they  were  acts  peculiar  to  a  corporate  body  or  not.  The 
Defendant  might  have  been  in  error  in  supposing  that 
certain  acts  which  he  had  in  view  were  exclusively  acts  of 
a  corporate  body. 

Acting  as  a  corporate  body,  for  instance,  in  private 
matters,  would  not  render  the  parties  liable  to  a  quo 
toarranio  /  as,  in  the  matter  of  a  warren ;  Rex  v.  Cann.  {a) 
At  all  events,  by  making  the  allegation  in  this  general 
way,  the  Defendant  oflers  matters  of  law  to  be  tried  by 
a  jury.  He  ought  to  have  afforded  the  Plaintiff*  an 
opportunity  of  taking  issue  on  the  acts  impugned,  and 
on  ihe  means  by  which  it  might  be  proposed  to  justify 
them.  The  only  act  specified  is,  that  it  was  intended 
the  proposed  company  should  transfer  and  assign  shares 
without  charter  from  the  King.  But  there  is  nothing 
illegal  in  that.  It  might  have  been  intended  to  transfer 
ithem  under  an  act  of  parliament  to  be  procured  for  the 
purpose;  and  even  without  that,  the  mere  transfer 
would  not  be  in  itself  illegal,  but  only  a  symptom  that 
the  body  transferring  was  an  illegal  combination :  Rex 
V.  Webb  and  Others,  {b)  The  transfer  would  be  legal,  if 
the  assignee  took  it  subject  to  the  original  covenants; 
Praii  V.  Hutchinson,  (c)  A  share  in  a  partnership  m&y 
be  sold  under  an  execution,  and  the  assignees  of  a  bank- 
rupt .may  cari*y  on  his  trade.  At  all  events  a  partner  may 
assign  the  whole  of  his  interest,  although  it  may  depend 
on  the  terms  of  the  partnership  whether  the  assignee 
shall  carry  on  business  with  the  others  or  not* 
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16^.  In  Josephs  v.  Pebrer  {a\  where  a  contract  for  diares  in 

'    '  ^  "V  a  joint  stock  company  was  held  void,  the  company  was 

^,  formed ;  and  the  case  was  argued  on  the  provisions  of 

Fellows.  6  G.Ik  c. IS.,  which  has  since  been  repealed* 

Taddjf  Serjt.  contra.  The  demurrer  admits  that  it 
was  intended  the  company  shoald  act  as  a  corpoiata 
body,  and  should  transfer  shares  without  a  charters  firom 
the  crown ;  and  that  it  was  corruptly  and  iUegalb/  agreed 
between  the  Plaintiff  and  the  Defendant  that  the  Plaintiff 
should  form  the  company  for  those  purposes^  With 
such  an  admission,  it  would  have  been  superfiuo«s  to 
have  specified  what  particular  acts  of  a  ^orporat^  body 
the  company  was  to  perform ;  for  if  it  was  corniptly 
and  illegally  agreed,  it  could  not  have  been  intended 
that  the  company  should  act  legally  as  a  corporation.    . 

But  the  allegation  that  it  was  intended  the  oompany 
should  act  as  a  corporate  body  is  sufficiently  explicit 
without  specifying  particular  acts.  The  Courts  take 
judicial  notice  of  the  functions  and  privileges  of  cor^ 
porate  bodies  as  enumerated  in  Com.  Dig.  Frandk*  F»  I. 
9Bep.26b.  lOBep.SSb. 

Connecting  the  seventh  plea  with  the  condition  in 
the  bond  and  the  patent,  it  is  clear  the  transaction  waa 
illegal,  even  at  common  law. 

The  patent  is  declared  on  the  face  of  it  to  be  void,  i^ 
by  any  contrivance,  assigned  for  the  benefit  of  nK>re  than 
•five  persons :  by  the  condition  of  the  bond  the  Plaintiff 
was  lo  procure  purchasers  for  10,000  shares  in  the 
projected  company,  who  were  to  conduct  the  process  de» 
scribed  in  the  patent :  by  that  one  act  the  patent  would 
have  become  void,  and  the  purchasers  would  have  paid 
their  money  for  notlung:  upon  the  face  of  the  plea 
the  agreement  appears  to  have  been  a  manifest  fraud  on 
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the  public,  and  the  agreement  is  therefore  void,  as  being 
inconvenient  and  contrary  to  public  policy,  as  the  patent 
would  also  be,  if  attended  with  ill  effects:  ^Inst.  184. 
But  the  extensive  transfer  of  shares  is  o{  itself  incon- 
venient and  illegal.  A  chose  in  action  cannot  be  trans- 
ferred. That  rule  was  originally  established  to  prevent 
maintenance;  Co.Lii.^l^a.QdGa.;  and  though  main« 
tenance  be  less  dreaded  in  modem  times,  suitors  who 
have  to  contend  against  the  joint  stock  purse  of  an 
<^ulent  company  are  exposed  to  the  effects  of  disparity 
of  rtieans  not  experienced  in  contests  between  in^ 
dividiials* 

Notwithstanding  the  stat.  6  G.  1.  c.lS*  has  been  re^ 
pealed,  an  agreement  such  as  that  described  in  this 
plea  is  ill^al  at  common  law,  as  tending  to  the  pre^ 
jodice  and  grievance  of  the  King's  subjects.  **  The 
necessary  eSect  of  such  a  practice  (the  transfer  of 
shares)  is  to  introduce  gaming  and  rash  speculation 
to  m  ruinous  extent:  in  such  transactions  one  cannot 
gain  unless  another  loses;  whereas  in  fair  mercantile 
transactions  each  party,  in  the  ordinary  course  of 
things,  reaps  a  profit  in  his  turn.  In  this  case  the 
association  appears  to  be  one  of  which  the  effect  can- 
not but  be  mischievous."  Per  Abbott  C.  J.  in  Josephs 
V.  Pebrer.  In  Kinder  v.  Taylor  (a)  Lord  Eldon  threw 
some  doubt  upon  Rex  v.  Webb  ;  that  case»  he  said,  '^  was 
scanty  in  argument,  and  the  common  law  was  not 
considered  in  it,  because  it  was  an  indictment  upon 
the  statute.  He  spoke  with  all  respect  of  Lord  Ellen-' 
borough,  who  had  decided  the  case,  and  whose  memory 
he  venerated  as  a  lawyer;  but  he  should  have  been  glad 
if  his  Lordship  had  taken  the  trouble  to  state  what  was 
assuming  to  act  as  a  corporation.     For  many  considei^ 
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ations,  it  would  have  been  very  fortunate^  if  the  Court 
had  then  looked  at  this  as  a  distinct  question,  and  had 
been  good  enough  to  declare,  *  this  is  not  acting  as  a 
corporation,  because  to  act  as  a  corporation  you  must 
act  80  and  so.'  It  now,  however,  became  necessary  to 
declare,  either  by  legal  judgment  or  by  a  declaratory  act 
of  parliament,  what  was  the  meaning  of  presuming  to  act 
as  a  corporation ;  and  by  whomsoever  it  was  dedared,  not 
only  what  was  doing,  but  what  had  been  done,  must  be 
attentively  regarded.  It  was  for  this  reason,  he  thought, 
that  the  King  v.  Webb  called  for  further  explanation." 
*'  His  opinion  might  be  of  use  to  nobody,  but  it  was  aa 
well  that  the  world  should  know  it :  **  *'  That  opinion 
was,  and  he  had  taken  some  trouble  to  consider  the 
question,  that  if  it  could  satisfactorily  be  made  out  to  a 
jury  tiiat  a  party  was  opening  books,  raising  a  premium 
upon  the  shares,  and  then  took  care  to  get  himself  out 
of  the  scrape,  that  was  an  indictable  oiiencew"  Sudi 
a  company  is  illegal,  even  when  formed  for  usefU 
purposes;  as,  for  carrying  on  a  private  brewery;  Buck 
v.  Bttck.  (a)  And  it  cannot  be  argued  that  the  Plaintiff 
was  ignorant  of  the  proviso  limiting  the  assignment  of 
the  patent  to  five,  for  the  patent  is  referred  to  in  the 
condition  of  the  bond  on  which  he  sues.  If  the  trans^ 
action  between  him  and  the  Defendant  had  gone  but  a 
little  further,  it  had  been  an  indictable  offence :  Bex  t. 
Stratton  and  Others,  {b) 


Wilde.  The  clear  intention  of  the  parties  was  to  find 
purchasers  for  the  premises  where  the  distillery  was 
carried  on,  and  for  the  business.  The  transfer  of  the 
patent  was  not  the  object  of  the  transaction,  but  the 
transfer  of  the  business,  which  could  not  be  transferred 
without  communicating  a  knowledge  of  the  process  by 
which  it  was  carried  on ;  ai)d  it  was  necessary  that  the 


{a)  I  Camp,  547. 


{b)  iCamp,S49» 
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assignees  should  by  some  means  be  protected  against 
any  charge  of  infringing  the  patent-right  of  the  assignor. 
There  is  nothing  illegal  in  transferring  shares  in  a 
business,  subject  to  the  original  liabilities^  and  there 
was  nothing  in  this  business  prejudicial  to  the  public 
interests.  But  the  transfer  o>f  shares,  and  the  rais- 
ing a  capital  by  subscriptions,  are  in  effect  the  only 
objections  made  by  this  plea  against  the  intended  com-* 
pany;  and  with  regard  to  the  latter,  even  nnder  the 
6  6.  Ik.  c.  18.,  Xiord  EUenborougk  says,  in  Itexy»  Webb 
and  OAers,  ^^  We  think  it  impossible  to  say  that  it  makes 
a  substantive  ofience  to  raise  a  large  capital  by  small 
subscriptions,  without  any  regard  to  the  nature  and  qua- 
li^  of  the  objects  for  which  the  capital  is  raised." 

It  nowhere  appears  in  the  pleadings  that  the  Plaintiff 
was  aware  of  the  proviso  which  rendered  the  patent 
void  upon  transfer  to  more  than  five,  and  there  is  no 
law  which  requires  that  such  a  proviso  shall  be  inserted 
in  a  patent. 

Cur.  adv*  vtdt. 
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Best  C.  J.  now  delivered  the  judgment  of  the  Court; 
and  after  reading  the  pleadings,  and  particularly  advert- 
ing to  the  condition  of  the  bond,  and  the  terms  of  the 
patent,  as  set  forth  ante,  p.  252.  proceeded  as  follows :  -* 

It  appears  from  the  condition  of  the  bond  that  the 
Plaintiff  was  not  entitled  to  any  part  of  the  10,000/.| 
which  the  obligors  had  bound  themselves  to  pay  him, 
until  he  had  formed  a  company,  and  procured  pur- 
chasers for  9000  shares,  and  payment  of  the  first  in- 
stalments or  calls  on  those  shares.  «  The  forming  the 
company,  the  selling  9000  shares  of  what  was  to  be 
called  the  stock  of  such  company,  and  the  prevailing  on 
the  purchasers  to  pay  one  third  of  their  subscriptions, 
or  150,000/.,  is  a  condition  precedent  to  the  Plaintiff's 
right  of  action. 

The  proviso  contained  in  the  patent  shews  that  the 

Plaintiff 


^64 


CAS^S  IN  MICHAELMAS  TERM 


I82d. 


doteroisa 
•Fbllows. 


Plaintiff  cannot  perform  this  oondition  without  com- 
mitting a  fraud  on  a  vast  number  of  persons,  and  that  if 
he  could  obtain  any  subscription^  the  subscribers  woald 
be  entitled  to  recover  back  the  money  paid  on  them,  as 
being  obtained  by  fraud,  or  as  money  paid  without  con- 
sideration. The  moment  the  company  was  fbnnedi  and 
the  patents  were  transferred  to  them,  they  would  cease 
to  exist  as  legal  patents,  for  they  would  be  destroyed  by 
any  assignment  to  more  than  five  persons,  or  to  any 
persons  in  trust  for  more  than  five  persons.  The  coin 
dition  of  the  bond  shews,  that  the  patents  wtere  to  be 
assigned  to  a  company  to  be  formed  by  eubscriptiony 
and  the  shares  in  which  were  to  be  tnransferaible*  Any 
one  of  these  circumstances  would  render  the  patents 
void.  This  difficulty  was  felt  by  the  counsel  for  the 
Plaintiff,  and  he  attempted  to  extricate  his  client  from  it 
by  insitsting  that  it  was  not  int^ided  to  eonvcy  the  ezf 
elusive  right  of  distilling  spirits  from  potatoes,  secumi 
by  the  patent,  but  only  to  free  the  intended  company 
from  being  liable  to  the  patentee  for  using  his  invention. 
But  it  is  clear  from  the  terms  of  the  bond  that  the 
object  of  the  parties  was  not  to  destroy  the  patents^  but 
that  they  professed  to  assign  the  privilege  granted  by 
them  to  the  company  which  the  Plaintiff  was  to  fcmn. 

The  words  of  the  condition  of  the  bond  are,  ''have 
it  in  contemplation  to  dispose  of  their  interest  of,  in,  and 
to  the  several  patents,  and  of,  in,  and  to  tbe  premises 
and  stock  in  trade,  and  to  part  with  the  same  to  a  com- 
pany.^ These  terms  indicate  an  intention  not  to  destroy, 
bat  to  transfer  unimpaired  the  monopoly  secured  by  the 
patents*  But  it  has  been  said  it  does  not  appear  from 
the  pleadings  that  the  Plaintiff  knew  of  this  proviso  in 
the  patents,  and  that  tbe  insertion  of  such  a  proviso  in 
patei^ts  is  not  required  by  any  law.  But  we  must 
presume  that  he  knew  the  contents  of  the  patents  r^ 
ferred  to  by  the  bond  on  which  he  brings  his  action ; 
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of  the  patents  whicb^  it  appears  by  the  same  bond,  he 
undertakes  the  sale  in  the  manner  stated  in  that  bond. 
Every  man  who  undertakes  to  do  a  thing  must  be  pre- 
sumed to  know  what  he  undertakes,  unless  he  can  shew 
that  he  has  been  deceived  by  the  other  party.  How 
could  he  undertake  to  negotiate  for  the  sale  of  the 
patents^  unless  he  had  seen  them  and  knew  their 
contents  ? 

If  the  Plaintiff  knew  the  terms  on  which  the  patents 
were  girinted,  he  must  know  that  what  he  undertook  to 
do  could  not  be  done-  As  he  cannot  legally  perform  his 
part  {of  the  contract,  he  never  can  be  in  a  condition  to 
recover  the  compensation  stipulated  to  be  paid  on  its 
full  and  ieomplete  performance.  There  are  some  old 
authoritiee  which  say,  that  if  a  man  binds  himself  by  the 
condition  of  his  bond  to  do  what  at  the  time  he  exe- 
cuted the  bond  it  was  impossible  for  him  to  do,  the 
bond  shall  be  considered  as  without  condition,  and  the 
oUigee  may  recover  the  penalty.  These  authorities  are 
rather  opposed  to  the  Plaintiff's  claim ;  tbey  apply  only 
to  cases  where  there  is  nothing  to  be  done  by  the 
obligee;  here  the  Plaintiff  must  do  something  before 
the  bond  can  be  enforced.  If  what  he  is  to  do  can 
never  be  legally  done,  the  instrument  must  be  inoper- 
ative. The  Plaintiff  not  having  performed  the  first 
condition,  can  never  have  a  right  of  action  on  it.  The 
situation  of  the  Plaintiff  in  this  case,  is  like  that  of  the 
defendants  in  the  cases  alluded  to.  It  is  his  fault  tliat 
he  has  undertaken  what  he  cannot  perform.  In  PuUerien 
▼.  AgnevD  (a),  Holt  C.  J.  said,  "  Where  the  condition  is 
underwitten  or  indorsed,  there  that  only  is  void^  and 
the  obligation  is  single ;  but  where  the  condition  is  part 
of  the  lien  itself,  and  incorporated  therewith,  if  the 
condition  be  impossible,  the  obligation  is  void."  In  the 
case  before  us,  the  service  of  the  Plaintiff  and  payment 
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for  it  by  the  Defendant,  are  incorporated  together,  and 
if  the  service  cannot  be  performed,  the  whole  instrumoit 
is  a  nullity. 

But  it  is  apparent  from  the  facts  disclosed  by  the 
condition  of  this  bond  and  the  patents  that  the  scheme 
in  which  the  parties  to  this  action  were  engaged  was 
one  of  those  bubbles  by  which,  to  the  disgrace  of  the 
present  age,  a  few  projectors  have  obtained  the  money 
of  a  great  number  of  ignorant  and  credulous  persons,  to 
the  ruin  of  those  dupes  and  their  families,  and  by  which 
a  passion  for  gambling  has  been  excited,  that  has  been 
most  injurious  to  commerce  and  to  the  morals  of  the 
people. 

What  any  one  must  discover  from  reading  the  iostra- 
ments,  the  parties  to  them  must  be  fully  informed  oL 
It  cannot  be  too  well  known,  that  there  is  no  place  Son 
)>ersons  engaged  in  such  transactions  in  courts  appointed 
for  the  decision  of  civil  causes.  Although  the  statute  of 
6  G.  1.  be  repealed,  the  common  law  relating  to  sum 
schemes  is  expressly  reserved  by  the  repealing  statute; 
and  no  one  doubts,  if  it  can  be  shewn,  as  it  easily  may, 
that  such  schemes  are  fraud*traps,  and  injurious  to  the 
public  welfare,  that  the  forming  of  them  is  an  indictable 
offence  at  the  common  law. 

The  seventh  plea  states,  and  the  demurrer  admitSf 
that  the  Plaintiff  and  the  Defendant  intended  that  the 
company  which  the  Plaintiff  undertook  to  form  should 
act  as  a  coiporate  body  without  any  charter  from  the 
King,  and  that  the  benefit  of  the  letters  patent  were  to 
be  enjoyed  by  this  pretended  corporate  body,  and  that 
the  capital  of  this  body  was  to  be  divided  into  10,000 
shares,  which  were  to  be  transferable  and  assignable. 

It  has  been  said  at  the  bar,  that  the  parties  might 
intend  to  obtain  an  act  of  parliament  to  give  this  body  a 
legal  existence.  Nothing  of  this  intention  appears  on  the 
record. 

It 


*IN  THE  IjrmTH  Ybab  OF  GEO.  IV. 


167 


It  has  been  further  said,  that  the  Defendant  should 
hare  shewn  how  the  parties  intended  to  act  as  a  cor- 
poration. If  this  is  not  correctly  pleaded,  advantage 
shoold  have  been  taken  of  the  t^hhical  defect  by  special 
denanrrer.  If  what  they  intended  to  do  would  not  have 
been  acting  as  a  corporation,  th^  should,  have  traversed 
the  plea.  By  demunring,  the  Plaintiff  has  confessed 
hiMfidf  guilty  of  intending  to  form  a  company  that  was 
to  aot  as  a  corporation. 

But  the  shares  were  to  be  transferable.  There  can 
be  no  transferable  shares  of  any  stock  exc^  the  stock 
of  ooiporations,  or  of  joint-stock  companies  created  by 
aels  of  parliament  When  it  is  said  the  shares  were  to  be 
transferable,  that  must  mean,  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  assignor  stood  in 
before  the  assignment;  libat  the  assignee  was  to  have  all 
the  rights  of  the  assignor,  and  to  take  upon  him  all  his 
liability.  Now  the  assignee  can  join  in  no  action  for  a 
cause  of  action  that  accrued  before  the  assignment  Such 
i%hts  of  acdon  must  still  remain  in  the  assignor,  who,  not- 
withstanding he  has  retired  from  the  company,  will  still 
remain  liable  for  every  debt  contracted  by  the  company 
before  he  'ceased  to  be  a  member.  Indeed,  the  mem- 
bers of  corporations  cannot  assign  their  interest,  and 
force  their  assignees  into  the  corporation,  without  the 
authority  of  an  act  of  parliament.  Such  authority  is 
expressly  given  by  tlie  bank  acts,  the  South- Sea  acts, 
and  by  other  statutes  creating  companies  that  possessed 
stock,  which  it  was  deemed  proper  to  be  rendered  trans- 
ferable. 

The  pretending  to  be  possessed  of  transferable  stock 
is  pretending  to  act  as  a  corporation,  and  pretending  to 
possess  a  privilege  which  does  not  belong  to  many  cor- 
porations. But  this  is  put  only  as  one  of  the  proofs  of 
the  intention  of  the  projectors  of  this  company  that  it 
should  act  as  a  corporation.  It  is  not  necessary  on 
t^ese  pleadings  to  decide  whether  tlie  forming  a  com- 
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pany  with  such  shares  is  of  itself,  without  other  circum- 
stances, pretending  to  act  as  a  corporation ;  because,  it 
is  by  the  pleadings  distinctly  admitted,  that  the  Plaintiff 
and  Defendant  intended  that  the  company  should  act  as 
a  corporation.  Persons  who,  without  the  sanction  of 
the  legislature,  presume  to  act  as  a  corporation,  are 
guilty  of  a  contempt  of  the  King,  by  usurping  on  his 
prerogative.  By  the  9th  of  Anne^  c  20.,  the  Court  may 
not  only  give  judgment  of  ouster,  but  may  fine  a  de- 
fendant convicted  on  a  quo  *axirranto.  This  shews  that 
the  usurpation  is  considered  as  a  criminal  act.  But  it 
has  been  insisted,  that  the  usurpation  is  only  criminfd 
where  a  party,  without  authority,  acts  in  a  public  office^ 
and  that  the  pretended  corporation  which  these  parties 
were  to  set  up  did  not  affect  the  public,  but  was  a 
scheme  with  which  certain  individuals  only  were  con- 
nected. Most  of  the  statutes  relative  to  quo  xoarrantoSf 
from  the  statute  of  Gloucester  down  to  the  9th  of  Anne 

m 

fnclusive,  have  the  words  offices  and  Jranckises.  Fran- 
chises are  privileges  for  the  advantage  of  individuals* 
In  Com.  Dig.  title  Quo  Warranto,  many  things  are 
mentioned  as  matters  for  which  quo  'warranto  will  lie^ 
which  are  valuable  only  to  the  individuals  who  daim 
them  against  the  crown,  and  are  not  connected  with  any 
public  duty.  But  it  concerns  the  public  that  bodies, 
composed  of  a  great  number  of  persons  with  large  dis- 
posable capitals,  should  not  be  formed  without  the  au- 
thority of  the  crown,  and  subject  to  such  regulations  as 
the  King  in  his  "wisdom  may  deem  necessary  for  the 
public  security. 

The  acting  as  such  a  corporation,  without  charter 
from  the  crown,  is  contrary  to  law,  and  no  man  can 
maintain  an  action  on  a  bond  given  to  secure  payment 
of  a  compensation  to  the  obligee  for  the  formation  of  any 
such  pretended  corporations.  For  these  reasons,  judg- 
ment must  be  for  the  Defendant. 

Judgment  for  Defendant  accordingly. 
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'T'HE  Defendant  having  been  arrested  for  1 30/.,  de-  Money  paid 

posited  that  sum  and  10/.  more  in  the  hands  of  the  ^*®  ^^^"^  "°" 
sheriff  in  lieu  of  bail,  which  sums,  with  lOL  more,  were  ^.71.,  to  al^ 
paid  into  Court  to  abide  the  event  of  the  suit,  under  the  ^^  ^"'  ^  ^ 
7  &8  G.  4.  c.  71.  s.  2.,  by  which  it  is  enacted,  that  if  in  p^j  out  under 
such  ease  '^  judgment  be  given  in  the  said  action  for  a  rule  abtohite 
the  Defendant,  the  said  money  so  deposited  or  paid  !° 
into  Court  shall,  by  order  of  the  Court,  upon  motion 
to  be  made  for  that  purpose,  be  repaid  to  such  De 
fendant." 

Judgment  having  been  given  for  the  above  Defendant 
upon  a  verdict  in  her  favour, 

# 

Andreas  Serjt.  now  moved  for  a  rule  absolute  in  the 
first  instance,  for  repayment  to  the  Defendant  of  the 
money  paid  into  Court  as  above,  upon  production  of  the 
postea;  but 

The  Courts  upon  consulting  its  officers,  and  adverting 
to  the  possibility  of  a  writ  of  error,  granted  a  rule 
to  shew  cause  why  the  money  should  not  be  paid  out  to 
the  Defendant  or  her  attorney,  upon  production  of  the 
certificate  of  the  clerk  of  the  judgments  of  judgment 
having  been  signed,  and  the  prothonotary's  certificate 
of  the  money  having  been  paid  in. 

On  a  subsequent  day  the  rule  was  made  absolute  on 
affidavit  of  service,  and  production  of  the  certificate  as 
above;  the  costs  of  the  rule  being  allowed  with  the  costs 

in  the  cause. 
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jWw.'ij;     Carruthers  v.  Payne,  Assignee  of  Thompson, 

,    a  Bankrupt. 

A  OuBni^vru  'ItrOVER  for  a  chariot  At  the  trial  before  Best  C.  J., 
tiff*'  Oder  "'  London  sittings'  after  Trinity  term,  it  appeared  tJiaV 

and  paid  for  the  chariot  had  been  built  to  the  Plaintiff's  order,  and 
by  him :  wlien  p^id  for  by  hira.  After  it  had  been  finished  in  6th6r 
other  rMpects,  respects,  the  Plaintiff  directed  a  front  seat  to  be  added. 
Plaintiff  order-  but  the  builder  being  slow  in  the  execution  of  this  ^ddi- 
t  be  adde^  ^'*^"'  ^^  Plaintiff  sent  for  the  chariot  six  or  seVen  times, 
but  the  builder  and  the  builder  promised  to  deliver  it     Subseqliently, 

being  slow  in  ^j^^  Plaintiff  being  dissatisfied,  ordered  the  chariot  to  hk 
making  this  ...  •    t.  ^    • 

addition,  Plain-  ^old,  and  it  was,  according  to  the  custom  of  the  trade  in 

tiff  sent  for  such  cases,  standing  in  the  builder's  warehouse  for  thut 
Deatedl  nd"  P^T^^^e,  the  front  seat  not  having  been  added,  when  a 
the  builder  commission  was  sued  out  against  him,  and  the  chariot 
promued  to      ^^  seized  by  the  assimee.     The  Plaintiff  commencied 

deliver  it.  . 

Plaintiffbeing  the  present  action  more  than  three  months  after  fh^ 
afterwards  dis-  seizure. 

dered  the  '  ^^  ^^^  P^^^  ^^  ^^  Defendant  it  was  objected,  first, 

chariot  to  be     that  the  chariot  was  unfinished,  and  that  trover  did  not 

sold, and ^hile  jj^  f^^  ^^  unfinished  article;  secondly,  that  the  chariot 

It  was,  accord-  .11        iT^ri 

ing  to  the  cus-  was  properly  seized  by  the  Defendant  as  being  in  tlie 

torn  of  the  order  and  disposition  of  the  bankrupt,  with  consent  of 
in  the  build-     ^^^  ^^"®  owner;  and,  thirdly,  that  under  the  forty-fourth 

er's  warehouse  section  of  6  G.  4.  c.  16.  the  action  ought  to  have  been 
for  that  pur- 
pose* the  front  seat  not  having  been  added,  the  builder  became  a  bankrupty  and  his 
assignee  seized  the  chariot :  more  than  three  months  afterwards  the  Plaintiff  com- 
menced his  action : 

Held,  firsty  that  the  Plaintiff  had  sufficient  propert3r  to  maintain  trover;  second^, 
that  the  chariot  did  not  pass  to  the  assignee  as  being  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  owner ;  and»  thirdly,  that  the  assignee  was  not 
within  the  protection  of  the  forty-fourth  section  of  6  G.  4.  c,  16.,  which  limits  actions 
to  three  months  after  the  fact  committed. 

commenced 
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cptpmenced  against  the  assignee  within  j;hrep  months        1828. 
after  the  seizi^f  e. 

A  verdict  haying  been  giy^n  for  the  Plaintiff,  subject  ^ 
tp  the  ppiniop  of  thjg  Cpurt  upon  these  points,  Payne. 

Taddy  Seiqt.  moved  to  set  it  aside  and  enter  a  non- 
suit. In  support  of  the  first  objection  he  cited  MuckUm 
V.  Mangles  {a\  (recogpi^ed  in  Woods  v.  RusseUib}^\ 
whfere  it  was  holden,  that  if  a  person  contracts  with 
finother  for  a  chattel  which  is  npt  in  existence  at  the 
time  of  the  contract,  though  he  pays  him  tlie  whole 
value  in  advance,  and  the  other  proceeds  to  execute  ^he 
order,  the  buyer  acquires  no  property  in  the  phattel  fill 
it  is  finished  and  delivered  to  him. 

TheUi  tt)e  chapot  being  in  the  bankrupt's  warehouse^ 
where  the  Plaintiff  had  suffered  it  to  remain,  and  not 
being  (distinguishable  from  the  bankrupt's  property, 
must  be  taken  to  have  been  in  hi$  disposition  with  the 
consent  of  the  owne^.  In  Kncfwles  v.  Horsfall{c%  a 
spirit-merchant  sold  to  a  wine-merchant  several  casks 
of  brandy,  some  of  which,  at  the  time  of  the  sale,  were 
in  the  spirit-merchant's  own  vaults,  and  others  in  the 
yaults  of  a  regular  warehouse-keeper :  it  was  agreed  be- 
tw^n  the  parties,  that  the  brandies  should  remain 
where  they  were  until  the  vendee  could  conveniently 
rem9ye  them.  The  vendee  marked  the  several  casks 
with  his  initials,  and  it  was  notorious  to  the  persons  car- 
iTying  on  the  wine  tra4e  at  the  place,  that  this  sale  h^d 
been  /effected,  but  no  notice  of  it  had  been  given  to  the 
warehouse-keeper,  with  whom  some  of  the  casks  were 
/deposited.  Th^  spirit-merchant  having  bepome  l^ank-* 
rupt  w^ile  the  brandies  remained  where  they  ofiginally 
were,  it  was  held,  that  tlie  whole  of  idiem  pa3sed  to  hi^ 
iissigE^ees,  as  gOQd^  .in  his  possession^  order,  and  di^ 

(a)  I  Taufit,  318.         (b)  5  Jf.fsf  A,  94a.         (c)  s  B.^  A.  134. 

U  3  position 
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1828.        position  by  the  consent  and   permission  of  the  tme 

*  '    '*"       owner,  within  the  21  Jot:.  1.  cA9.  sAl.     And  in  Thack^ 
Carruthehb  , 

V.  thwaite  v.  Cock  {a\  it  was  held,  that  a  custom  for  pur- 

Faykk.  chasers  of  hops  from  hop-merchants  to  leave  them  in 
the  merchant's  warehouse  for  the  purpose  of  resale^ 
upon  rent,  undistinguished  from  the  merchant's  stock, 
is  not  such  a  custom  of  trade  as  will  prevent  the  hops 
from  becoming  the  property  of  the  merchant's  assignees, 
in  case  of  bankruptcy,  as  being  in  his  possession,  order, 
and  disposition.  That  case  is' not  to  be  distinguished 
from  the  present 

But  at  all  events  the  action  is  too  late ;  for  by  6  6. 4. 
r.  16.  5.  44.  ^^  Every  action  brought  against  any  person 
for  any  thing  done  in  pursuance  of  this  act^  shall  be  com- 
menced within  three  calendar  months  next  after  the  fact 
committed."  The  fact,  for  the  redress  of  which  this 
action  is  brought,  is  the  conversion  of  the  Plaintiffls 
chariot  by  die  Defendant,  and  that  conversion  was  com- 
plete by  the  act  of  seizure  under  the  commission. 
A  rule  nisi  having  been  granted, 

Wilde  Seijt.  shewed  cause. 

The  answer  to  the  first  objection  is,  that  the  chariot 
was  in  effect  finished.  The  mere  addition  of  a  fore 
seat,  after  the  article  had  been  paid  for,  gives  no  more 
reason  for  calling  it  unfinished  than  the  sending  it  Co  be 
repaired  in  any  trifling  particular.  But  in  Wodds  t. 
Sussellj  where  the  defendant  ordered  a  ship,  and  paid 
for  it  by  instalments  as  the  building  advanced,  the 
builder  having  registered  her  in  the  defendant's  name, 
the  Court  held  the"  property  to  be  vested  in  him,  and 
not  in  the  assignees  of  the  builder,  although  he  became 
bankrupt  before  the  ship  was  finished,  and  even  before 
she  was  launched.     That  case,  therefore,  goes  farther 

{a)  $  Taunt.  487. 

than 
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than  the  present;  and  the  bankrupt's  receiving  from  the        1828. 

Plaintiff  the  full  price  of  the  carriage  after  it  had  been  ^    ~  -  ■- 

*^  .  .      °  Carrutbxm 

built  to  his  order,  is  as  unequivocal  an  admission  that  v. 

the  property  was  in  the  Plaintiff  as  the  registering  of      Paitne. 
the  ship  in  Woods  v.  Russell. 

The  second  objection  is  answered  by  the  fact  that  the 
Plaintiff  had  sent  for  the  chariot  repeatedly,  and  the 
bankrupt  had  promised  to  deliver  it.  It  was  in  the 
possession  of  the  bankrupt,  therefore,  through  his  own 
procrastination,  and  not  by  the  Plaintiff's  consent.  In 
Knowles  v.  Horsfall,  and  TJiackthnaite  v.  CocJcj  the  goods 
were  left  in  the  possession  of  the  bankrupt  by  the  ex- 
press agreement  of  the  parties.  Those  cases,  therefore^ 
do  not  apply 

Then,  the  forty-fourth  section  of  6  G.  4.  c.l6.  applies 
only  to  actions  brought  against  commissioners  or  other 
officers  acting  in  the  discharge  of  a  public  duty,  and 
not  to  actions  against  assignees  or  others  for  the  pur- 
pose of  trying  a  disputed  private  claim.  If  it  applied 
to  assignees,  the  provision  in  the  eighty-seventh  section, 
which  enacts  that  no  title  to  property  shall  be  im- 
peached, unless  the  bankrupt  shall  have  commenced 
proceedings  to  supersede  the  commission  within  a 
twelvemonth^  would  be  altogether  nugatory;  for  the 
usual  mode  of  commencing  such  proceedings  is  by  an 
action  against  the  assignees.  But  the  forty-fourth  sec- 
tion is  connected  with  the  forty- first,  forty-secotid,  and 
forty-third  (all  of  which  apply  exclusively  to  the  com- 
missioners), and  is  necessary  to  complete  the  protection 
afforded  to  tliem  under  the  old  law,  1  Jac.  1 .  c.  1 5.  5. 16. 
The  forty-first  requires  a  month's  notice  to  be  given  to 
the  commissioner  before  proceeding  against  him;  the 
forty-second  enacts,  that  the  Plaintiff  shall  not  recover 
unless  he  prove  such  notice  at  the  trial;  and  refers  to 
costs  thereinafter  mentioned ;  the  forty-third  enables  a 
commissioner  to  tender  amends  within  one  month  afler 

U  4  notice* 
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1S2B»       notice,  and  to  plead  the  tender  in  bar;  and  the  fortj** 
^^■*^;^_    fourth,   by  analoj?y  to   several  statutes  which  proted 
^.  public  officers  in  other  situations,  limits  the  time  toft 

IRayka  bringing  actions  to  three  months;  and  the  conclusiTe 
proof  that  the  expression  *'afttf  person**  in  that  section  has 
reference  only  to  any  of  the  commissioners  or  other  offi- 
cers described  in  the  three  preceding  sections,  is,  the 
enactment  that  if  judgment  be  given  against  the'  Plaintiff 
the  Defendant  shall  recover  double  costs,  the  costs  referred 
to  in  the  forty-second  section :  an  enactment,  iVeqaent 
and  salutary  as  applied  to  the  protection  of  officers  per* 
forming  a  public  duty,  but  unusual  and  oj^ressive  as 
applied  to  parties  contending  about  ordinary  qnestioDg 
of  property.  Magistrates,  officers,  gaolers,  and  others 
have  been  protected  by  similar  limitations.  So,  the 
treasuirer  of  the  fVesi  India  Docks  (under  the  words  aigr 
person  or  persons),  by  the  act  relating  to  that  establish"" 
ment,  S9  G.  3.  c.  6y.  u.  184,  185.  He,  however,  is  to 
all  intents  a  public  officer ;  bound  to  receive  dues ;  re* 
sponsible  to  the  revenue;  and  not  acting  in  such  matters 
for  his  own  benefit.  Bat  there  is  no  instance  of  so 
short  a  Hmctadon  upon  mere  questions  of  property  be« 
tween  individuals  acting  on  their  own  account,  as  as- 
signees do,  who,  for  the  most  part,  are  creditors  of  (lie 
bankrupt. 

Taddy.  The  Plaintiff  had  contracted  to  have  a 
chariot  with  a  front  seat :  his  only  title  to  the  chariot 
was  by  virtue  of  that  contract.  The  chariot  in  question 
having  no  front  seat,  could  not  be  the  chariot  for  which 
he  had  contracted,  and  consequently  he  had  not  suffi- 
cient title  in  it  to  maintain  trover.  It  is  true^  that  in 
Woods  v.  RusseUj  the  ship  for  which,  the  Defendant  had 
contracted  was  not  completely  finished,  but  the  buildev 
had  registered  her  at  the  custom-house  in  the  name  of 
the  defendant,  and  the  decision  turned  mainly  upon  the 
peculiar  provisions  of  the  register-acts. 

Then, 
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Thebf  secondly,  the  builder  of  the  chariot  was  the  true        183& 


Cabeuthebs 


owner,  and  the  chariot  was  in  his  order  and  disposition 

as  such,  until  it  was  delivered  pursuant  to  the  contract.     "^  v. 

In  Knawles  v.  Horsfall,  although  the  purchaser  had  put       Payn^ 

his  name  on  the  casks  he  had  purchased,  and  some  of 

them  had  actually  been  delivered  under  the  contract,  the 

rest  remaining  in  the  possession  of  the  vendor,  were 

holden  to  pass  to  his  assignees;  and  Thackthxvaite  v. 

Cock  was  decided  on  the  same  principle. 

Lastly,  if  the  forty-fourth  section  of  6  G.  4.  c.  16.  were 
not  intended  to  apply  to  the  acts  of  assignees,  and  all 
others  as  well  as  commissioners,  there  would  have  been 
no  reason  for  employing  only  the  word  commissioners 
in  ^.41,  42,  43.,  and  the  expressions  ^^  every  action, 
brought  against  any  person^  for  any  thing,"  in  the  forty- 
fourth  ;  the  difierence  in  the  form  of  expression  could 
not  be  accidental.  It  is  for  the  benefit  of  the  whole 
body  of  creditors  to  extend  such  protection  to  assignees 
«s  well  as  commissioners ;  for  so  long  as  they  continue 
liaUe  to  actions  in  their  capacity  of  assignees,  they 
cannot  safely  proceed  to  make  any  dividend,  and  ough^ 
therefore,  if  not  protected  by  this  section,  to  wait  sin: 
years  for  that  purpose.  The  West  India  Dock  ac^ 
89  G.3.  c.  69.,  extends  the  protection  of  24  G.  2.  c.  44. 
(for  rendering  justices  of  peace  more  safe  in  the  execut 
tion  of  their  office)  only  to  the  mayor,  aldermen,  aad 
justices  specfficatim.  But  the  treasurer  of  the  docks  was 
holden,  in  Wallace  v.  Smith  (a),  to  come  within  the  pro- 
tection of  the  further  provision  that  ^^  no  action  or  suit 
shall  be  commenced  against  any  person  or  persons  for 
any  thing  done  in  pursuance  or  under  colour  of  (bis  acti 
until  fourteen  days'  notice  shall  be  thereof  given  iq  writings 
or  after  three  calendar  months  next  ensniiig  the  time 
when  the  act  or  thing  shall  have  been  done  for  which  such 

(a)  s^BUutpUA* 

action 


Carruthers 
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1828.  action  shall  be  brought"  And  the  treasurer  in  that  case 
was  acting  in  a  private  matter,  which  as  much  concerned 
his  own  interest  and  that  of  the  company,  as  a  seizure 

PatnK'  by  the  assignee  of  a  bankrupt  can  concern  the  interests 
of  himself  and  the  other  creditors.  Gain/  t.  The  Wilts 
and  Berks  Canal  Company  {a)j  shews  that  ^^  the  act  done** 
means  any  tort  for  which  a  civil  remedy  may  be  ob- 
tained ;  and  the  words  of  6  G.  4.  c.  16.  '*  the  /act  com^ 
mittedj*  do  not  admit  of  any  other  construction. 

The  eighty- seventh  section  of  the  statute  applies  only 
ta  cases  where  the  commission  has  been  superseded,  and, 
therefore,  is  not  incompatible  with  the  construction 
which  the  Defendant  seeks  to  put  on  the  forty-fourth. 

Best  C.  J.  Three  objections  have  been  taken  to  the 
verdict  in  this  case ;  and  the  first  is,  that  under  the  cir- 
cumstances the  Plaintiff  could  not  maintain  trover.  If 
the  article  in  dispute  had  rested  as  it  was  immediately 
after  the  bargain,  perhaps  there  might  be  ground  for 
the  objection,  and  the  case  might  fall  within  the  prin- 
ciple of  the  decision  in  Muddaw  v.  Mangles ;  where 
Heath  J.  said,  '^  A  tradesman  often  finishes  goods  which 
he  is  making  in  pursuance  of  an  order  given  by  one 
person,  and  sells  them  to  another :  if  the  first  customer 
has  other  goods  made  for  him  within  the  stipulated 
time,  he  has  no  right  to  complain ;  he  could  not  bring 
trover  against  the  purchaser  for  the  goods  so  sold :"— > 
although,  if  a  case  precisely  the  same  as  Mucklaw  y. 
Mangles  were  to  occur  again,  it  might  require  further 
consideration.  But  the  present  case  is  very  different 
from  that:  for  here  both  the  builder  and  purchaser 
treated  the  chariot  as  finished ;  the  whole  of  the  price 
was  paid,  and  the  Plaintiff  sent  for  it  several  times,  per- 
haps suspecting  the  builder's  situation.      Is  it  to  be  said 

(a)  sM.^  S.  5«o. 

that, 
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that,  because  he  ordered  a  seat  to  be  added,  and  after-        1828. 
Wards  determined  upon  selling  the  chariot,  he  is  to  be         '  "  '   ' 
divested  of  his  property  in  it,  even  when  the  fact  of  hiB  v. 

sending  repeatedly  shews  that  he  was  desirous  to  have  Payne, 
it,  whether  the  seat  were  added  or  not?  This  disposes 
of  the  next  objection,  that  the  chariot  was  in  the  order 
and  disposition  of  the  bankrupt,  with  the*consent  of  the 
true  owner,  and  of  the  argument,  that  the  builder  must 
be  esteemed  the  true  owner  till  actual  delivery.  The 
PlainttiF  was  the  true  owner :  for  according  to  the  deci- 
sion in  Hinde  v.  Whitehouse  («),  the  property  must  have 
passed  to  him  tipon  the  completion  of  the  sale,  and  it  is 
absurd  to  say  that  the  chariot  remained  in  the  possession 
of  the  builder  with  the  plaintiff's  consent,  after  he  had 
sent  for  it  six  of  seven  times. 

The  third  objection  is  one  of  general  importance, 
which  the  Court  will  take  time  to  consider.  But, for 
that,  I  should  not  have  reserved  the  other  two  points. 

Park  J.  I  have  no  doubt  on  the  first  and  second 
points,  and  I  do  not  say  that  I  should  agree  with  the 
decision  in  Mucklow  v.  Mangles^  if  the  case  were  to 
occur  again.  But  the  present  is  very  difierent,  and  falls^ 
in  effect,  within  the  exception  expressly  made  by 
HeM  J.  t  *'  If  the  thing  be  in  existence  at  the  time  of 
the  order,  the  property  of  it  passes  by  the  contract  t" 
here,  at  least,  upon  the  completion  of  the  contract  by 
the  payment  of  the  whole  pric«^  the  thing  was  to  all 
intents  in  existence.  As  to  the  second  point,  it  would 
be  a  violation  of  common  sense  to  say  that  the  chariot 
was  in  the  order  and  disposition  of  the  bankrupt  with 
the  owner's  consent,  after  he  had  sent  for  it  six  or  seven 
times. 

BURROUOH 
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1828.  BuRRouGH  J.     I  have  no  doubt  on  a\iy  of  the.  poiots^ 

but  as  the  third  is  of  very  general  impprtAQfe^  it  oug)it 
to  receive  further  cpn^ideration. 


gAABUTHERA 

Paynr. 


Gas£L££  J.  I  entertain  no  doubt  on  the  two  ^rst 
Qbjection3*  Tl^e  answer  to  the  first  is,  that  the  chariot 
was  finished;  ^d  as  to  the  second,  if  thb  articje  be  held 
to  hav^  been  in  the  order  and  disposition  of  ^e  bank-, 
rupt,  with  the  consent  of  the  ^ue  gwn^r,  every  n^an  who 
sends  his  carriage  to  have  a  nail  driyen  into  it,  will  be 
liable  to  lose  it  under  a  commission  against  the  builder. 
The  last  poiqt  is  of  general  importanpe,  ^d  upop  that 

Ctpr*  adv.  vuU^ 

Best  C.  J.  now  stated,  that  Park  J.  and  Burrough  J, 
had  no  doubt  on  the  third  point,  apd  that  though 
GaseleeJ.  entertained  some  doubt,  it  was  not  to  suph  au 
extent  as  to  ifiduce  him  to  differ  fron)  the  re^t  of  the  Courts 

The  question  is,  Whether  trover  against  the  assignees 
of  a  bankrupt  must  be  brought  within  three  months 
after  the  tix^e  of  the  alleged  conversion. 

When  the  objection  was  started  at  Nisi  Prius  X 
thought  it  alar'nlug  to  the  commercial  interests  of  thj^ 
country,  because  it  would  be  most  mischievous  if  person^f 
sending  goods  from  all  parts  of  the  wo^ld  shpuld  be 
deprived  of  all  redress,  if,  in  case  of  their  agent's  bank* 
ruptcy^  they  ha4  nipt  the  good  fortune  to  be  able  to 
commence  proceedings, within  three  months;  land,  upoq 
looking  into  the  act,  I  am  of  opinion  that  the  forty^fbnrth 
section  dpes  not  s^ply  to  cases  of  this  sort.  That  section 
is  as  follo)»'s :  ^^  Be  if,  enact^,  that  every  action  brought 
against  any  person  for  any  thing  done  in  pursuance  o^ 
this  act  shall  be  commenced  within  three  calendar 
months  next  after  the  fact  committed ;  and  the  defendant 
or  defendants  in  any  such  action  may  plead  the  general 
issue,  and  give  this  act,  and  the  special  matter  in  evi- 
dence 


IN  tHE  NifrrA  Year  xyf  GEO,  IV.  57» 

tfencie  At  the  tfcial,  and  tbat  the  same  was  done  by  an-  1828. 
ttf6i%  of  tfifs  ket;  arid  if  it  shall  ap^r  sb  t6  hate  been 
'dohe,  ot  ttiat  such  action  Wat  commencied  after  the  time 
belbire  limited  for  bringing  the  same,  the  jury  shall 
find  for  th'^  defendiant  or  defendants,  and  if  ther« 
be  a  verdict  for  thie  defendant  ok*  defendants,  or  if  tfale 
plaintiff  or  ^taihtifis  shall  be  non^ait^,  or  discontintte 
Ills  or  their  action  or  suit  after  appearance  diereto,  or  i^ 
\tipon  demntrer,  judgment  shall  be  given  against  die 
^flaintiff  or  plaintifis,  the  defendant  or  defendants  shall 
trover  doable  costs." 

It  would  be  extraordinary,  indeed,  if  the  l^slatnre 
ishbuld  mulct  a  party  widi  double  costs  for  failing  in  the 
'establishrtient  of  an  ordinary  claim  against  assigned 
%hen,  if  he  had  failed  as  against  the  bankrupt,  he  would 
tiave  been  liable  to  no  mote  than  the  usual  charges. 
'Why  ^b\)ld  such  a  party  be  placed  in  a  situation  dif- 
ferent from  other  claimants  who  are  liable  only  tb 
isitagle  costs?  Undoubtedly  the  langtrage  of  the  section 
is  very  general,  but  the  wbrds  **  ani/  act  done"  can 
scarcely  apply  to  the  pecuniary  arrangements  in  which*, 
chiefly,  the  assignees  are  concerned:  we  think  they 
ieqpply  father  to  acts  dbne  for  the  purpose  of  taking 
|>ossession  of  the  property;  as  by  commissioners,  oi: 
messengers  or  others,  acting  under  their  warrant.  It 
is  proper  that' such  persons  should  have  a  protection, 
which  it  is  unnecessary  to  extend  to  the  ass^ees. 
Persons  so  acting  as  public  functionaries  have  no  funds 
to  answer  the  expense  of  proceedings  brought  against 
them,  and  it  is  therefore  they  are  allowed  doable  cOst$ 
in  case  they  are  found  to  be  in  the  right;  "but  the  as^ 
sigtiees  have  the  property  of  the  bankrupt,  and  in  every 
Respect  stand  in  the  same  situation  as  he.  The  Court 
of  King's  Bench  appear,  in  Wallace  v.  Smithy  to  have 
put  a  similar  construction  on  the  words  any  thing  doney 
by  expressing  a  doubt,  whether  they  applied  to  such 
things  as' could  be  the  ground  of  an  action  of  assumpsit 

But 
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But  in  other  respects  that  case  was  different  from  the 
present  By  the  act  on  which  that  decision  turned,  the 
West  India  Dock  Company  could  only  be  sued  in  the 
person  of  their  treasurer;  for  that  purpose  he  repre- 
sented the  company;  if  the  protection  given  by  the 
185th  section  of  the  act  did  not  apply  to  the  company, 
it  applied  to  nobody ;  and  Lord  ElUnborough  concludes 
his  judgment  by  saying :  **  The  plaintiffi  themselves 
have,  by  their  own  action  and  declaration,  so  far  put  a 
construction  upon  the  thing  done  as  having  been  done 
under  colour  of  the  act,  that  they  have  made  the  trea- 
surer defendant  in  a  case  where  the  only  grievance 
complained  of  is  imputed  to  the  company/'  The  words, 
of  the  act  too,  in  that  case,  went  far  beyond  those  of  the 
act  under  consideration,  limiting  the  commencement  of 
actions  to  three  months,  *'  for  any  thing  in  pursuance 
or  under  colour  of  that  act''  In  Sellick  v.  Drake  and 
Smith  (a),  where  one  of  the  defendants  was  treasurer  of 
the  same  company,  I  decided  the  same  point,  at  Nisi 
Prius^  on  the  authority  of  Wallace  v.  Smithy  and  my 
decision  was  afterwards  confirmed  by  this  Court  (d) 
In  that  case  there  was  no  person  but  the  treasurer  to 
answer  the  description  of  the  party  protected  by  the  act; 
here  the  assignees  do  nothing,  except  in  the  distribution 
of  property,  and  then  they  act  in  right  of  the  property, 
and  not  under  any  power  conferred  for  special  purposes 
by  the  act 

Rule  discharged* 


{a)  2  Carr.  &f  PastUf  284. 

{b)  The  case  is  reported 
3  Biftgb.  603.9  on  a  rule  which 
had  been  obtained  on  the  part  of 
the  defendants^  Drake  and  Keel- 
$ng9  to  set  aside  a  verdict  against 
them  in  trover* 

The  goods,  in  respect  of  which 
the  action  was  brought,  having 
been  lodged  in  the  ffejt  India 
docks,  Smithy  the'  treasurer  of 
those  docks,  was  joined  as  a  de- 
fendant in  the  action ;  and  a  ver- 


dict having  been  found  for  him 
under  the  direction  of  the  Lord 
Chief  Justice,  on  the  ground  that 
the  action  was  commenced  more 
than  three  months  after  the  thing 
done,  a  mle  to  set  it  aside  was,  as 
against  him,  refused,  as  it  appears 
above.  I  was  unavoidably  absent 
from  London  at  the  time  the  rule 
nisi  was  moved  for,  and  the  de- 
cision as  to  Drake  and  Keeling 
turns  on  another  point 
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ASSUMPSIT  against  the  Defendant,  an  attorney,  for  i.  The  olijec. 
negligence  in  the  conduct  of  a  suit.     There  were  j^^^,^^ 
deven  special  counts  on  the  negligence,  aiud  common  ought  to  be 
oouqts  for  money  paid,  &c.      Money  was  paid   into  »P««fif^""* 
court  sufficient  to  cover  the  demand  on  the  common  tainedforthe 
counts.  purpote  of  tet- 

The  cause  having  been  referred  to  arbitration,  under  ^fl^  ^ub^ 

aa  order  of  Nisi  Priusy  the  arbitrator  found  that  the  sion  in  that 

Plaintiff  had  "  good  cause  of  action  for  23/.  14*.  lOrf.,"  '^'Pf^."  ^^ 

concluuve  to 
and  directed  a  verdict  to  be  entered  for  the  Plaintiff  for  preclude  the 

that  sum.  Court  from 

By  consent,  judgment  was  to  be  entered  up  as  of  last  ^i^^  obiectionf. 

term.  «.  Upon  a 

declaration  of 
eleven  ipecial 
Cross  Serjt.  moved  for  a  rule  nisi  to  set  aside  this  counts  for 

award ;  alleging,  that  as  the  question  of  n^ligence  had  negligence, 
been  submit^  to  the  arbitrator,  and  he  had  found  that  ^i'e.Tor'' 
the  Plaintiff  had  good  cause  (not  causes)  of  action,  he  money  paid, 

ouirht  to  have  shewn  whether  the  neffligence  or  the  *^'*  "*    ,  * 
^^  ,  o       .  trator,  under 

money  paid  was  the  cause  of  action,  and  to  have  ordered  an  order  of 

the  verdict  to  be  entered  for  the  Plaintiff  on  the  count  ^^^  Priut, 
to  which  the  finding  applied;  otherwise  it  did  not  ap-  piaintiffhad 
pear  whether  he  had  enquired  into  all  the  matters  sub-  ^  good  cause 
mitted  to  him ;  and  if  the  Plaintiff  had  no  cause  of  f /^^"^"^^  ^ 
action  in  respect  of  the  negligence,  the  cause  of  action  and  directed  a 
on  the  money  counts  was  covered  by  the  money  paid  vc^ict  to  be 
into  court,  and  the  award  was  bad  for  uncertainty.  ^j^^^  g^^ 

A  rule  nisi  was  granted ;  but  the  grounds  on  which  Held»  suffici- 
k  was  sought  to  set  aside  the  award  not  being  specified  ^^  ^  certam. 
in  it, 

JVilde 


DiCAS 
V. 
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1888.  fVilde  Seijt,  who  shewed  cause,  objected,  that  by  the 

practice  of  the  Court  the  rule  nisi  ought  to  state  the 
objections  to  the  award,  which  could  not  otherwise  be 

Jay.  entered  on;  but  he  insisted  that  the  award  was  suffi- 
ciently certain,  amounting  in  effect  to  a  general  verdict 
on  all  the  counts. 

Cross  and  Sussell  Seijts.  in  support  of  the  rule. 
There  is  no  written  rule  of  practice  requiring  in  HbSM 
Court  the  statement  in  the  rule  nisi  of  the  spedfie 
grounds  on  which  it  is  proposed  to  set  aside  an  award; 
and  if  any  such  practice  exists  —  (the  protbonotary  here 
stated  that  it  did)  —  it  is  not  conclusive  against  the 
Court's  having  the  objections  argued:  the  rule  in  die 
King's  Bench,  although  it  requires  the  objections  to  be 
specified,  does  not  preclude  the  Court  from  hearing 
them,  if  they  be  not  specified. 

Best  C.  J.  The  practice  as  to  stating  in  the  rate 
nisi  the  grounds  of  objection  to  an  award  is  not  so  con- 
clusive as  to  prevent  us  in  this  Court  from  hearing  the 
objections,  although  not  so  specified.  But  this  award  is 
so  clearly  made  upon  the  whole  matter  that  I  see  no 
reason  for  setting  it  aside.  In  effect,  a  verdict  has  been 
found  on  all  the  counts.  The  judgment,  too,  being  en* 
tered  up  as  of  last  term,  can  we  now  set  it  aside  ? 

Parr  J.  I  come  to  the  same  conclusion,  with  con- 
siderable reluctance,  under  the  circumstances  of  diis 
case,  (a)  I  am  also  of  opinion,  after  sending  to  the 
Court  of  King's  Bench,  that  the  practice  which  requires 
the  objections  to  an  award  to  be  specified  in  the  rale 
nisi  for  setting  it  aside  is  not  conclusive  to  prevent  the 

(a)  It  appeared  from  affidavits  to  other  points  to  be  a  case  of  much 
hardship  on  the  Defendant. 

Court 
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specified.     But  passing  by  any  formal  errors,  I  think  _  ^  ~ 

the  finding  of  the  arbitrator  is  oh  all  the  causes  of  action  ^. 

referred  to  him,  and  that,  therefore,  this  rule  must  be  <^ay. 
discharged. 

BuRRouGH  J.  said,  that  it  was  without  doubt  the 
practice  of  this  Court  to  specify  the  objections  to  an 
award  in  a  rule  nisi  for  setting  it  aside,  but  concurred 
in  thinking  this  award  sufficiently  certain. 

Gaselee  J.  The  practice  is  not  inflexible ;  but,  at 
all  events,  here  the  objection  would  have  been  stated 
without  success.  The  arbitrator  finds  that  the  Plaintiff 
had  good  cause  (not  a  good  cause)  of  action  for 
2SL  145. 10^2.  That  is  the  same  thing  as  if  he  had  said, 
good  cause  of  action  to  the  extent  of  23/.  145.  lOd.  On 
the  face  of  the  award,  therefore,  the  judgment  applies 
to  the  whole  of  the  declaration,  and  this  rule  must  be 

Discharged. 


Vol.  V. 
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Nov.  28.  B£DINGTON  V.  BeDINOTON. 

The  Court       ^HE  Plaintiff  leR  a  writ  of  scire  facias  with   the 

Jj^'J^^  ^         sheriff,  to  be  retuiwd  nihil. 

ordering  im&tV       The  sheriff  having  omitted  to  return  the  writ,  because 

to  be  returned  ^j^^  Plaintiff  refused  to  pay  a  sum  of  6s.  Sd.  more  than 
to  &  JCire  •    *  .  ■      i 

Jadas*  what  he  considered  the  regular  fee, 

Wilde  Serjt.  obtained  a  rule  calling  on  the  sheriff  to 
shew  cause  why  he  should  not  return  the  writ,  and  pay 
the  costs  of  the  motion. 

The  sheriff  thereupon  returned  the  writ,  but 

Bussell  Serjt  shewed  cause  against  that  part  of  the 
rule  which  called  for  the  costs  of  the  motion ;  and  read, 
affidavits,  in  which  the  sheriff  attempted  to  shew  he  had 
demanded  no  more  than  was  usual. 

Best  C.  J.  thought  that  the  demand  had  been  im- 
properly made;  but  adverting  to  the  circumstance  that 
the  Plaintiff  had  ordered  the  writ  to  be  returned  nihil^ 
and  animadverting  on  the  mischief  and  injustice  of  pro- 
ceeding on  writs,  of  which  the  Defendant  never  re- 
ceived any  notice,  considered  that  both  parties  were  to 
blame.  With  a  view,  therefore,  to  discourage  the  prac- 
tice of  ordering  returns  of  nihil^  the  Court  discharged 
the  rule  without  costs. 

Rule  discharged  accordingly. 
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Webb,  Demandant ;  Lane,  Tenant.  Nov.  %z. 


T  N  this  writ  of  right  a  blank  having  been  left  in  the  Judgment 

count  for  the  word  esplees,  and  no  London  attorney's  "*?*^'"  * 

name  being  indorsed  on  it,  but  only  the  name  of  a  because  a 

Plymouth  attorney,  judgment  was  signed  by  the  tenant,  blank  was  left 

which  ^"^  '^  ^"^ 

esplees  in  the 

count,  set 
Wilde  Serjt.  obtained  a  rule  nisi  to  set  aside  as  ir-  ^^* 
regular. 

Toddy  Serjt,  who  shewed  cause,  contended  that  the 
count  was  ill,  on  account  of  the  above  omissions ;  and 
that  it  was  not  the  practice  to  permit  amendment  in  a 
writ  of  right.     Charlwood  v.  Morgan,  {a) 

Per  Curiam.  This  was  not  an  irregularity  for  which 
the  tenant  could  take  judgment,  and  the  demandant  may 
amende  on  payment  of  costs. 

{a)  X  N.  R.  66. 
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^^'  *^-  Lord  Falmouth  v.  George* 

X.  Keeping       T  jj  ^jjjg  action  the  Plaintiff  soutzht  under  a  custom  to 

up  z  eipttern     A.  .  . 

and  rope  in  a         establish  a  claim  to  the  second  best  fish  out  of  every 

coye  to  aitift     boat  load  of  fish  landed  in  Senan  Cove  in  ComnoalL 

•      a^  v^.       ^^  ^^  ^^^  before  Burrough  J.,  last  Cornwall  Spring 

out  which         assizes,  a  custom  was  proved  under  which  the  Plaintiff 

they  could  not  ^^d  his  ancestors  had  maintained  a  capstem  and  rope, 

•afely  land  m  .  . 

bad  weather      ^hich  was  sometimes  used  by  the  fishermen  to  draw  up 

Held,  a  good  their  boats  to  a  place  out  of  the  reach  of  the  tide,  in 
contideration     ^^^^  ^^^^    r^j^^  Plaintiff  insisted,  and  the  jury  found, 

for  a  reason-  '  j     ^  » 

able  toll  on  all  that  whether  the  capstern  and  rope  were  used  or  not 

boats  frequent-  ^^  Plaintiff  was  entitled  to  the  second  best  fish  out  of 

whether  they  6very  boat-load  landed  in  the  Cove.     In  certain  stated 

used  the  cap-  of  the  tide,  and  in  tempestuous  weather,  boats  could 

dth      St  '  "^^  ^^  drawn  up  from  the  sea  with  safety  to  the  crews 

to  exact  the  without  the  assistance  of  the  capstem  and  rope. 

toll  held  good,  Senan  Cove,  except  the  small  part  on  which  the  cap- 
although  the  '  r  r  —r 

party  claiming  Stern  stood,  was  the  soil  of  a  Mr.  Williams.     But  it 

it  was  neither  appeared  that  the  part  on  which  the  capstern  stood  had 

Id  ^^^^  ^"  ^^  possession  of  the  Plaintiff  and  his  ancestors 

of  the  manor,  (who  were  the  owners  of  a  farm  in  the  neighbourhood 

nor  were  his      called  Penrose  Farm)  for  as  long  a  period  as  the  oldest 

predecessors 

shewn  to  have    witnesses  could  recollect,  and  that  this  part  was  separ- 

been  such ;  but  ated  from  the  rest  of  the  Cove  by  a  wall  that  sur- 
had^alway7  rounded  the  capstern.  The  space  between  this  wall 
been  owners  of  and  the  sea,  over  which  the  boats  were  drawn  by  the 
^^fc'T'h*'"  capstern,  was  left  entirely  open,  and  was  the  property  of 
capstem  stood,  the  person  to  whom  the  rest  of  the  Cove  belonged.  It 
and  of  an  also  appeared  that  Senan  Cove  was  rendered  a  proper 

Miehbour-^      place  for  the  landing  of  boats  by  human  labour:   that 

hood. 

%.  Held,  that  a  fisherman  frequenting  the  cove  was  not  a  competent  witness  for  a 
party  resisting  the  toll. 

rocks 
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rocks  had  been  removed,  and  a  track  made  for  the 
hauling  up  boats  to  a  place  above  the  reach  of  the 
tide. 

At  the  trial  it  was  proposed  to  examine  as  a  witness 
for  the  Defendant,  to  disprove  the  custom,  a  person  who 
admitted  that  he  was  then  a  fisherman  frequenting 
Serum  Cove.  The  learned  Judge  rejected  this  person's 
testimony. 

A  verdict  having  been  found  for  the  PlaintifT, 


1828. 


Bosanquet  Serjt.  in  Eastdr  term  obtained  a  rule  nisi 
to  set  it  aside,  on  the  ground  that  no  consideration  had 
been  shewn  in  support  of  the  custom,  at  least  as  against 
boats  that  did  not  use  the  capstern,  and  that  the  tes- 
timony of  the  fisherman  ought  not  to  have  been  re- 
jected. 


Wilde  Serjt.  shewed  cause.  The  circumstances  of 
Senan  Cove  having  been  made  by  art,  and  of  the 
owners  of  Penrose  estate  having  always  possessed  the 
soil  on  which  the  capstern  stood,  and  having  always 
repaired  it,  are  sufficient  to  raise  a  presumption  that  the 
soil  of  the  whole  Cove  formerly  belonged  to  them.  If 
so,  the  toll  exacted  would  be  a  toll  traverse,  for  whicli 
no  consideration  need  be  shewn,  Fitz.  N.  B.  227. 
Com.  Dig.  Toll  (D).  In  Lord  Pelham  v.  Pickers^ 
gill  (a),  Ashhurst  J.  says,  *^  Toll  thorough  cannot  be 
supported  without  shewing  a  consideration ;  but  toll 
traverse  may;  and  the  reason  is,  that  the  very  circum- 
stance of  passing  over  the  soil  of  a  private  person, 
where  the  public  had  no  right  before  to  pass,  imports  a 
consideration." 

Although  in  order  to  constitute  a  toll  traverse  the 
soil  and  the  toll   both  ought  originally  to  have  been 


(d)  iT.IL  667, 
X  S 
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in  the  same  hands,  yet  tolls  have  been  supported  in 
many  cases  where  they  have  been  severed  from  the 
ownership  of  the  land,  and  their  original  union  could 
only  be  matter  of  presumption.  Thus,  in  Rickards  v. 
Benett  (a),  where,  in  an  action  of  trespass,  the  lord  of  a 
manor  set  out  various  burdens  borne  by  him,  and  then 
prescribed,  not  by  reason  of  those  burdens,  but  gene- 
rally as  lord  of  the  manor,  for  a  toll  upon  all  goods 
bought  and  delivered,  or  bought  elsewhere  and  brought 
into  and  delivered  in  a  town  within  the  manor,  which 
from  time  immemorial  had  been  parcel  of  the  manor. 
It  was  held,  after  verdict,  that  this  was  good  as  claim  of 
toll  traverse,  although  the  burdens  set  out  did  not  con- 
stitute a  sufficient  consideration  for  a  toll  thorough.  It 
was  also  held,  that  where  a  legal  commencement  Qf  a 
prescription  can  be  presumed,  that,  after  verdict,  is  suffi- 
cient to  support  the  claim.  Crispe  v.  Belwood  {b)  is  to 
the  same  effect. 

But  if  it  be  necessary  to  shew  a  consideration,  suffi- 
cient consideration  has  been  shewn  here.  Senan  Cove 
has  been  made  a  landing-place  by  art,  and  The  Mayor 
qf  Yarmouth  v.  Eaion  (c)  has  decided  that  the  making  a 
port  is  a  good  consideration  for  the  exaction  of  a  toil. 
Even  the  repairing  of  the  capstern,  which  is  necessary 
to  the  safety  of  boats  frequenting  the  Cove,  is  a  sufficient 
consideration  :  CoUon  v.  Smith,  {d)  In  that  case  a  pre- 
scription as  lord  of  the  manor  for  toll  of  goods  lauded 
within  the  manor,  in  consideration  of  repairing  a  wharf 
within  the  manor,  was  holden  good. 

Then,  as  to  the  rejection  of  evidence,  the  fisherman 
was  properly  excluded  because  he  frequented  Senan  Cove ; 
and  a  verdict  in  favour  of  the  Plaintiff  would  have 
been  evidence  against  the  witness  in  another  action  of 


(a)  iB.^C.%%i. 
{h)  3  Ltv»  434* 


(c)  3  Burr,  1402. 


the 
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the  same  custom :  City  of  London  v.  Gierke  {a\  Car^ 
penteri  Company  v.  Hayward  (ft),  Hockly  v.  Lambe  (c), 
JEarl  of  Clanrickard  v.  Denton,  (d) 

Boianquet.  Although  a  toll  traverse  may  be  taken 
after  it  has  been  severed  from  the  ownership  of  the  land 
•in  r^pect  of  which  it  originally  accrued,  yet,  in  order 
to  sustain  it,  it  must  be  proved,  and  not  merely  pre* 
'sumed,  that  it  was  originally  united  with  the  land.  A 
toll  can  only  be  proved  to  be  a  toil  traverse  by  shewing 
'that  it  either  is  or  has  been  united  to  the  ownership  of 
-the  soil;  but  to  presume  tliat  it  has  been  so  united, 
merely  because  it  is  paid,  is  to  beg  the  question  in  dis- 
pute, and  in  efiect  to  abolish  the  distinction  between 
toll  traverse  and  toll  thorough. 

In  Crispe  v.  Belvooodj  Cotton  v.  SmitAj  Lord  Pelham 
T.  Pickersgiilj  and  Bickards  v.  Benett^  the  original  union 
of  the  ownership  of  the  land  and  tolls  was  proved  by 
the  circumstance  that  the  par^  claiming  tlie  tolls  was 
lord  of  the  manor,  in  whose'  predecessors  the  lands  of 
the  manor  were  originally  vested.  >^  And  it  may  be  in- 
tended that  all  the  lands  within  the  manor  are  demesnes 
of  the  manor,  for  so  they  were  at  first,  till  the  lord 
divided  them  among  his  tenants."  (e) 

•  But  the  present  is  a  toll  thorough,  ibr  which  a  con- 
sideration must  be  shewn:  2^Ass.5S,  Smith  v.  SAep' 
herd  {/) :  and  ^^  courts  axe  exceeding  careful  and  jealous 
of  these  claims  of  right  to  levy  money  upon  the  subject: 
these  tolls  began  and  were  established  by  the  power  of 
great  men :"    Truman  v.  WalghanL  (g) 

Then,  the  Consideration  shewn  is  insufficient  even 

*  if  the  Defendant  had  used  the  capstern;  ibr  in  Warren 
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{a)  Cartb.  i8i. 
(3)  Dough  374. 
(f)  I  Ld.  Rajm.  731. 
{d)  Eagle  and  roung\  Tithe 
Cmts,  306. 


(e)  3  Lev.  424. 
(/)  Moore^siA* 
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V.  Pndeaux  (a),  a  prescription  to  have  a  bushel  of  salt  of 
every  ship  that  came  laden  with  salt  within  a  certain  poit» 
in  consideration  of  maintaining  the  quay  and  keeping  a 
bushel  to  measure  the  salt,  was  holden  ill ;  and  Hale  C.  J. 
said,  *^  If  any  man  will  prescribe  for  a  toll  upon  the  sea^ 
he  must  allege  a  good  consideration,  because  by  Magna 
Charta  and  other  statutes  every  one  hath  a  liberty  to  go 
and  come  upon  the  sea  without  impediment''  But  with 
respect  to  persons  who  are  not  shewn  to  have  used  the 
capstern,  the  keeping  it  up  is  clearly  no  consideration. 
In  Haspurt  v.  Wells  {b\  a  claim  of  toll  for  all  shipa 
passing  by  the  plaintiff's  wharf  and  crane  was  held  un- 
sustainable for  want  of  consideration.  In  The  Majfor 
of  Yarmouth  v.  Eaton  the  claim  of  toll  was  in  respect  of 
corn  exported  from  the  port  of  Yarmouth^  and  the  d^ 
fendant  would  have  been  unable  to  ship  his  cargo  but 
•for  the  convenience  of  the  port.  But  no  case  can  be 
cited  of  a  toll  thorough  being  sustained  where  it  has  not 
been  exacted  in  respect  of  some  benefit  to  the  par^ 
charged ;  or  a  toll  traverse,  where  the  soil  in  respecft  of 
which  the  toll  is  claimed  has  not  been  shewn  at  somft 
time  to  have  belonged  to  the  owner  of  the  toll. 

Then,  the  testimony  of  the  fisherman  ought  not  to 
have  been  excluded.  The  Plaintiff's  claim  is  in  respect 
of  a  private  right  accruing  to  him  by  prescription,  and 
not  under  a  custom  affecting  the  public.  If  this  witness 
were  properly  excluded,  no  man  could  ever  establish 
a  prescriptive  right  of  road  by  any  witnesses  who  had 
occasion  to  use  the  track  in  question ;  and  few  or  none 
other  would  know  any  thing  about  it.  So  here  the 
fisherman  ought  to  have  been  admitted,  if  for  no  other 
I'eason,  from  the  necessity  of  the  case.  It  ^as  impossible 
for  any  one  to  speak  to  the  usage  in  respect  of  the  cap- 
stem  but  such  as  frequented  the  cove,  and  against  all 
such  the  Plaintiff  made  his  claim. 


{a)  I  Mod.  X04. 


(b)  I  Mod,  47. 


Best 
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Best  C.  J.  The  Plaintiff  claimed  the  second  best 
fish  out  of  every  boat  load  of  fish  that  was  landed  in 
Sefian  Cove. 

This  claim  was  founded  on  a  custom  under  which  the 
Plaintiff  and  his  ancestors  had  maintained  a  capstern 
and  r(^,  which  were  sometimes  used  by  the  fishermen 
to  draw  up  their  boats  to  a  place  out  of  the  reach 
of  the  tide.  The  Plaintiff  insisted,  and  the  jury  found, 
that  whether  the  capstern  and  rope  were  used  or 
not)  the  Plaintiff  was  entitled  to  this  toll.  In  certain 
states  of  the  tide,  and  in  tempestuous  weather,  boats 
could  not  be  drawn  up  from  the  sea  with  safety  to  the 
crews  without  the  assistance  of  the  capstern  and  rope. 

Senan  Cove,  except  the  small  part  on  which  the  cap- 
stem  stood,  was  the  soil  of  a  Mr.  Williams.  But  it 
appeared  that  the  part  on  which  the  capstern  stood  had 
been  in  the  possession  of  the  Plaintiff  and  his  ancestors 
(who  were  the  owners  of  a  &rm  in  the  neighbourhood 
called  Penrose  Farnij)  for  as  long  a  period  as  the  oldest 
witnesses  could  recollect,  and  that  this  part  was 
separated  from  the  rest  of  the  Cove  by  a  wall  that  sur- 
rounded the  capstern.  The  space  between  this  wall 
and  the  sea,  over  which  the  boats  were  drawn  by  the 
capstern,  was  left  entirely  open,  and  was  the  property 
of  the  person  to  whom  the  rest  of  the  Cove  belonged. 
It  also  appeared  that  Senan  Cove  was  rendered  a  proper 
place  for  the  landing  of  boats,  by  human  labour :  that 
rocks  had  been  removed,  and  a  track  made  for  the 
hauling  up  boats  to  a  place  above  the  reach  of  the  tide. 

It  has  been  objected,  that  there  was  no  consideration 
for  the  custom  for  taking  toll  from  the  owners  of  boats 
who  did  not  make  use  of  the  capstern  to  draw  up  their 
boats  from  the  sea. 

Although  it  is  not  always  necessary  to  use  the  cap- 
stern, yet  if  boats  in  certain  seasons  could  not  safely 
approach  this  place  unless  they  were  certain  of  having 

the 


1828. 


«92 


CASES  IN  MICHAELMAS  TERM 


1828. 

Lord 
Falmouth 

V. 

'OlQRGE. 


the  assistance  of  the  rope  of  the  capstem  to  draw  them 
out  of  the  surf  of  the  sea,  we  think  that  the  keeping 
of  the  capstern  and  rope  ready  for  the  use  of  fishermen 
who  resort  to  this  Cove  is  a  sufficient  consideration  for 
a  toll  to  be  paid  by  them,  whether  they  actually  use  it 
or  not  No  boats  could  put  to  sea  with  any  thing  liktt 
safety  if  proper  means  were  not  provided  to  draw  them 
out  of  the  breakers,  in  case  a  strong  wind  should  set  in 
towards  the  land. 

Although  the  fishermen  may  not  always  use  the  cap- 
sterti,  it  is  of  advantage  to  them.  Nay,  it  is  essentia  to 
their  safety  that  it  should  be  kept  ready  for  them.  The 
keeping  of  a  capstem  for  such  a  purpose  is  a  suffident 
consideration  for  a  reasonable  toll. 

There  b  no  doubt  that  the  King  may  at  this  time 
establish  a  reasonable  toll  for  the  performance  of  iainy 
duty  that  the  public  convenience  or  safety  requires 
should  be  performed. 

The  creation  of  a  toll  is  only  a  mode  of  paying  for  a 
public  service.  The  power  of  creating  tolls  depefcids 
upon  the  necessity  of  the  service  and  the  reasonableness 
of  the  toll  taken  for  it.  If  the  service  be  not  of  public 
advantage,  or  the  toll  be  unreasonable,  it  cannot  be 
supported.  But  it  i^  impossible  to  contend  that  thb 
t^apstern  and  rope  is  not  of  the  greatest  importance  to 
these  fishermen.  And  it  was  not  suggested,  either  at 
the  trial  or  in  the  argument  here,  that  the  toll  demanded 
was  excessive  or  unreasonable.  If  the  Plaintiff  bad 
purchased  this  land  a  year  ago,  had  made  a  landing 
place  in  this  Cove,  had  built  a  capstern,  provided  a 
proper  rope,  and  undertaken  to  keep  tlie  capstern  tad 
rope  in  a  proper  state  at  all  times  for  the  use  of  the 
fishermen,  it  would  have  been  a  sufficient  consideration 
for  the  grant  of  such  a  toll  by  the  crown,  as  the  jury 
have  found  was  due  to  the  Plaintiff*  by  virtue  of  a 
custom. 

Now 
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Now  it  is  well  known  that  many  tolls  arc  good  under       1828. 
a  custom  of  which  a  good  grant  could  not  be  made  at     ^^JI^T"^ 
the  present  time.     A  custom  which  is  proved  to  have    Falmouth 
existed  immemorially  will  be  good,   if  it  be  of  such      ^^' 
a  nature  that  it  is  possible  it  can  have   had   a  good 
beginning.     Although  it  be  such  as  to  confer  what  the 
King  cannot  now  grant,  yet,  if  it  be  not  contrary  to 
reason,  it  may  be  supported  ;  for  it  might  have  had  its 
commencement  from  an  act  of  the  legislature.     Custom 
is  a  local  law  which  supersedes  the  general  law ;  and  if 
the  law  give  us  the  maxim  consueiudo  ex  certd  causd 
rationabili  privat    communem    legem,    the    custom    on 
which  the  Plaintiff  rests  his  claim  appears  to  us  to  be 
reasonable  and  convenient  even  to  those  who  resist  its 
establishment;  advantageous  to  the  public,  by  encou- 
raging a  valuable   fishery;   and   highly  beneficial,   as 
tending  to  the  preservation  of  human  life. 

We  have,  therefore,  no  doubt  that  this  is  a  valid 
custom.  In  the  case  of  The  Earl  of  Falmouth  v.  Pen^^ 
rose{a)i  the  validity  of  the  custom  was  never  disputed; 
the  objection  there  taken  was,  that  the  pleadings  were 
not  applicable  to  the  case  proved. 

At  the  trial  it  was  proposed  to  examine  a  man  as 
witness  for  the  defendant  to  disprove  the  custom,  who 
admitted  that  he  was  then  a  fisherman  frequenting  Sb?an 
Cove.  My  learned  Brother  rejected  this  person's  evi- 
dence, and  we  are  of  opinion  that  he  was  not  a  com- 
petent witness.  Although  the  declaration  did  not  set 
out  the  custom,  yet,  as  the  Plaintiff  claimed  his  right 
•upon  a  custom,  and  the  defence  consisted  in  a  denial  of 
it,  the  judgment  in  this  case,  with  evidence  shewing  that 
the  question  at  the  trial  was  whether  there  was  a  custom 
or  not,  would  be  admissible,  should  an  action  be  brought 
against  the  witness  for  landing  fish  in  Senan  Cove, 
without  paying  the  toll. 

(a)  6jB.&f  0.385. 

Wherever 
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Wherever  customs  are  set  up,  judgments  in  causes 
between  other  parties  are  admissible  in  evidence  to 
prove  or  disprove  such  customs.  The  witness  had, 
therefore,  a  direct  and  immediate  interest  to  obtain  a 
verdict  for  the  Defendant,  as  he  might  use  such  a  ver- 
dict to  protect  himself,  in  case  an  action  should  be 
brought  against  him  for  non-payment  of  tolls  due  on 
the  landing  of  fish  by  himself.  This  point  is  expressly 
decided  by  the  case  of  T*he  Company  of  Carpenters  v. 
Hayo^ard^  where  witnesses  were  rejected  who  were  called 
to  prove  they  had  worked  as  carpenters  in  Shrewsbury^ 
though  not  free  of  the  company.  Lord  Mansfield  saidj 
^^  If  the  Company  had  failed  in  establishing  the  custom, 
the  witnesses  would  have  been  discharged  from  actions 
to  which  they  were  liable  for  the  breach  of  it."  We  do 
not  mean  to  say  that  an  intention  to  bring  fish  into 
Senan  Cove  immediately  after  the  cause  was  tried,  or 
the  having  brought  fish  there  without  paying  the  tolls 
so  long  ago  as  that  those  who  brought  them  were  pro- 
tected by  the  statute  of  limitations,  would  render  wit- 
nesses incompetent.  The  former  have  no  interest,  and 
the  interest  of  the  latter,  like  that  of  an  heir  at  law,  is 
future  and  contingent.  If  such  persons  were  not  com- 
petent witnesses,  few,  who  had  any  knowledge  on  the 
subject,  could  be  received,  who  could  disprove  a  toll 
thorough  or  a  toll  traverse.  We  put  the  incompetency 
of  the  witness  upon  the  ground  of  his  immediate  liability 
to  an  action  in  the  event  of  the  verdict  being  for  the 
PlaintiiF,  and  his  being  relieved  from  that  liability  by 
a  verdict  for  the  Defendant.  We  are  of  opinion  that 
the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged  accordingly. 
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El  WORTHY  and  Others  v.  Thomas  Maunder.       Nov.  %z. 


"T^HE  Defendant  was  arrested  and  holden  to  bail  on  Affidavit,  that 
the   following   affidavit :  —  «  maiam  Elworthif  of  j^^/^ JJjJ;^^ 
Wellington^  in  the  county  of  Somerset^  woollen  manu-  to  be  answer- 

fiicturer,  maketh  oath  and  saith,  that  by  a  meinoranduin  a^l*  to  the 

creditors  of 
in  writing,  bearing  date  the  11th  day  of  August  1828,  j^  ^nd  /T.  AT. 

and  signed  by  Thomas  Maunder  of  Crediton^  in  the  county  for  the  amount 

of  Devon^  farmer,  the  said  Thomas  Maunder  did  undertake  ^   .  CTedi.^-, 

and  agree  to  be  answerable  to  the  creditors  of  certain  on  their»  the 

toersons  using  the  style  and  firm  of  William  Maunder  oreditort,  un- 

dertaKinfir  not 
and  James  Maunder  for  the  amount  of  the  debts  of  such  toiuueacom- 

cteditors  on  their  (the  said  creditors)  undertaking  not  nustion  of 
to  issue  a  commission  of  bankrupt,  or  sue  out  process  aeaintt  J.  and 
against  them  the  said  W.  Maunder  and  J*.  Maunder^  on  W.  M.  before 
or  before  Saturday^  the  16th  day  of  At^u^,  then  instant;  ^  '^'^^.^'Lit 
and  this  deponent  further  saith,  that  he  and  one  Thomas  j,  ^nd  W.M. 
'Ehoorthy  the    elder,   and    one    Thomas   Elworthy  the  ^^^  Plain- 
younger,  trading  together  as  co-partners,  and  using  the  ^^^  neitho* 
style  and  firm  of  Messrs.  Thomas  Elworthy  and  Co.,  Plaintiffs,  nor, 

were  and  now  are  creditors  of  the  said  W.  Maunder  and  f*  "*^  Y^^, 

informed  and 

J.  Maunder ;  and  that  they,  the  said  W,  Maunder  and  believed,  any 

J,  Maunder,  were  on  the  1 1  ih  day  of  August,  instant,  ®^^  °f  ^ 

and  still  are,  indebted  to  this  deponent  and  the  said  j^  ^^^  f^r  y^ 

Thomas  Elworthy  the  elder,  and  T^mas  Elwort/a/  the  sued  out  a 

younger,  in  a  certain  large  sum  of  money,  to  wit,  the  ^^^|1!!I?"^° 
sum  of  1000/.  and  upwards,  that  is  to  say,  the  sum  of  against  /.and 

SOO/.,  on  a  bill  of  exchange,  drawn  by  the  said  W.  ^'  ^-  hefore 

Maunder  and  J.  Maunder    upon   one  Joseph  LambeH  August  •  that 

neither  J.  and 
Wn  Af.  nor  defendant  paid  Plaintiffs  the  looo/.  due  to  them  from  J.  and  fFl  M»g 
and  that  Defendant  owed  Plaintiffs  looo/.  upon  his  said  undertaking ; 
'    Held,  insufficient  to  hold  Defendant  to  baJL 

and 
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and  payable  to  the  order  of  the  said  Messrs.  Thomas 
Elworthy  and  Co.,  at  a  certain  day  now  past,  and  in  the 
further  sum  of  700/.  and  upwards,  for  goods  sold  and 
delivered    by   this    deponent    and    the    said    Thonuu 
Elworthy  the  elder,  and  Thomas  Ehoorthy  the  younger, 
to  tlie  said  William  Maunder  and  James  Maunder,  and 
at  their  request;  and  this  deponent  further  saith,  that 
he,  confiding  in  the  said  undertaking  and  agreement  of 
the  said  Thomas  Maunder,  did  not,  nor  hath  the  said 
Thomas  Elworthy  the  elder,  and  the  said   Thomas  EI^ 
nBorihy  the  younger,  or  either  of  them,  nor  have  nor 
hath  (as  this  deponent  is  informed  and  believes)  any  or 
either  of  the  other  creditors  of  the  said  W,  Maunder  and 
t7.  Maunder  caused  a  commission  of  bankrupt  to  be 
issued,  or  sued  out  any  writ  or  other  process  against 
them  the  said  W.  Maunder  and  J.  Maunder,  or  either 
of  them,  on  or  before  the  said  16th  day  of  August  p 
yet  that  the  said  Thomas  Maunder  (although  often  re- 
quested  so  to   do)   hath  not,   nor  have  the  said  W» 
Maunder  and  J.  Maunder,  or  either  of  them,  as  yet  paid 
the  said  sum  of  1000/.,  or  upwards,  or  any  part  thereof 
to  this  deponent,  or  to  the  said  Thomas  Elwortky  the 
elder,  or  Thomas  Elworthy  the  younger,  or  either  of 
them,  but  that  the  same  still  remains  wholly  due  and 
unpaid ;  and  this  deponent  further  saith,  that  the  said 
Thomas  Maunder  is  justly  and  truly  indebted  to  this 
deponent,  and  the  said  Thomas  Elwortky  the  elder  and 
Thomas  Elworthy  the  younger,  in  the  said  sum  of  1000/. 
and  upwards,   upon   and   by  virtue  of  the   said   me- 
morandum, and  the  undertaking  and  agreement  of  the 
said  Thomas  Maunder  therein  mentioned ;  and  this  de- 
ponent lastly  saith,  that  no  offer  hath  been  made  to  this 
deponent,  or  to  the  said  Thomas  Ehjoorthy  the  elder, 
and  Thomas  Elworthy  the  younger,  or  either  of  them, 
by  the  said  Thomas  Maunder,  or  by  the  said  William 
Maunder,  or  either  of  them,  to  pay  the  said  sum  of  1000/. 

and 
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and  upwards,  or  any  part  thereof,  in  any  note  or  notes 
of  the  Governor  and  Company  of  the  Bank  of  England 
expressed  to  be  payable  on  demand." 

A  rule  nisi  was  obtained  for  delivering  up  the 
bail-bond  to  be  cancelled,  on  the  ground  that  the 
Defendant's  liability  to  the  Plaintiffs,  if  he  was  liable 
at  all,  depended  on  the  performance  of  a  condition 
precedent,  namely,  an  undertaking  by  all  the  cre- 
ditors of  James  and  William  Maunder  not  .to  sue  out 
a  commission  of  bankrupt  against  them  before  the  16th 
of  August^  and  the  affidavit  contained  no  averment  that 
any  such  an  undertaking  had  been  given,  nor  even  (except 
upon  information  of  others)  that  all  the  creditors  bad 
actually  abstained  from  suing  out  a  commission  during 
that  period.  It  was  also  objected  that  it  did  not  appear 
that  the  Plaintiffs  were  so  much  as  parties  to  the 
agreement. 


1828. 


Blworthy 

V. 

MAUNDSSi 


Jones  and  Stephen  Serjts.,   who   shewed   cause,  en- 
deavoured to  answer  these  objections ;  but 


Wilde  Serjt.,  in  support  of  the  rule,  having  re- 
ferred to  Phillipps  V.  Bateman  (a),  where  a  general 
undertaking,  **  to  be  accountable  for  the  payment 
of  the  notes  issued  by  the  Milford  bank,  as  far  as 
the  sum  of  30,000/.  will  extend  to  pay,"  was  holden 
not  to  confer  a  right  of  action  to  an  individual  holder  of 
such  notes ;  and  to  M^Pherson  v.  Lovie  (i),  where 
the  Court  set  aside  a  bail-bond  taken  on  an  affidavit 
**  that  the  defendant  had  promised  to  pay  plaintiff 
1000/.  if  he  did  not  marry  her  in  March  or  April  next; 
that  she  was  ready  to  be  married  to  him,  but  that  he 
neither  married  her  in  March  nor  April  nor  paid  the 
1000/.,"  because,  no  similar   promise  by  the  Plaintiff 


{a)   i6  Eastyss^. 


(b)  1JB.&C.108. 


being 
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being  averred,  it  did  not  appear  that  there  was  any  con- 
sideration for  the  Defendant's  promise, 

The  Court  held,  that  in  any  view  of  the  case  an 
undertaking  by  all  the  creditors  of  James  and  WUUam 
Maunder  not  to  sue  out  a  commission  against  them  was 
a  condition  precedent  to  any  liability  to  be  incurred  by 
the  Defendant ;  and  that  the  performance  of  such  con- 
dition not  having  been  alleged  in  the  affidavit  (a),  the 
rule  must  be  made 

Absolute. 

(n)  No  such  undertaking  was  ever  given  by  all  the  creditors*  as 
appeared  by  other  affidavits  filed  in  support  of  the  rule. 


MEMORANDA. 

In  the  course  of  this  term  James  Parke^  Elsquire,  was 
called  to  the  degree  of  the  cotf^  and  gave  rings  with  the 
following  motto:  —  <<  Tenax justitia^**  and  on  the  same 
day  took  his  seat  as  one  of  the  puisne  Judges,  in  the 
Court  of  King's  Bench. 

Thomas  Denman,  Esquire,  received  a  patent  of  pre- 
cedence. 
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In  the  Ninth  and  Tenth  Years  of  the  Reign  of 

George  IV. 


Abbey  v.  Lill.  Jan.  a4. 

A  CTION  to  recover  3L  Ss.y  remaining  due  upon  a  i-  SembUt 

bill  of  exchange  for  8/.  65.,  with  interest,  which  bill  '"^'  *  P^*" 

^  '  ^  mark  may  be 

had  been  given  to  secure  the  balance  of  an  account  be-  proved  by  any 
tween  the  Plaintiff  and  Defendant,  originally  amounting  o"®  i"  the 
to  400/.     The  declaration  contained  also  a  count  upon  ceivine  letters 
an  account  stated.     The  business  to  which  the  account  by  the  post. 

related  had  been  transacted  in  London.  .  *'        *^* 

tion  to  recover 

At  the  trial  before  Best  C  J.,  London  sittings  after  the  balance  of 

Hilm-y  term,  the  only  evidence  in  support  of  the  Plain-  ^°  account  is 
^  ^  ^  ^^  not  within  the 

Bojton  Court  of  Conscience  Actf  if  the  account  originally  exceeded  5/.,  although  the 

turn  sought  to  be  recovered  is  less  than  5/. 

Vol.  V.  Y  tiff* 


SOO  CASES  IN  HILARY  TERM 

1829.  tiff's  demand  was  a  letter  from  the  Defendant,  which, 
provided  it  were  written  in  1825,  contained  a  sufficient 
acknowledgment.tp  entitle  the  Plaintiff  to  a  verdict.  The 
letter,  however,  was  dated  by  the  writer  January  1 824<. 

To  shew  that  it  was  .written  in  1825,  and  tiiat  the 
figure  4<  had  been  put  for  5,  by  a  mistake  common  at 
the  commencement  of  every  new  year,  the  plaintiff  re- 
lied on  the  postmark.  To  this  it  was  objected,  on  the 
paiit  of  the  Defendant,  that  the  mark  kself  was  not 
clear;  and  that,  at  all  events,  the  genuineness  of  a  post- 
mark could  only  be  established  by  calling  a  person  from 
the  post-office. 

The  learned  Chief  Justice  said,  that  if  there  were  any 
doubt  about  the  genuineness  of  the  mark,  he  would  send 
for  a  clerk  from  the  post-office. 

The  jury,  howtever,  enter^ined  no  doubt  about  the 
genuineness  of  the  mark,  or  the  date  intended,  and  gave 
their  verdict  for  the  Pla^ndff^ 

Wilde  Serjt.  obtained  a  rule  nui  to  set  aside  this 

verdict,  upon  the  ground  that  the  postmark  had  been 

improperly  taken  as  evidence ;  or  to  enter  a  suggestion 

under  the  Boston  Court  of  Conscience  Act,  47  G.  3. 

sess.  2.  c.  i,  5. 18.  (a),  to  deprive  the  Plaintiff  of  his  costs, 

upon 

(^)  By  the  Boston  Court  of  ^^eeping  or  using  any  hpuse,  ware- 
Conscience  Act)  47  G.  3 .  c.  I .  /.  1 8.  house,  wharf,  quay,  lodging,  shop, 
it  is  enacted,  **  That  it  shall  and  shed,  stall,  stand,  or  using  or  fre- 
luay  be  lawful  to  and  for  any  per-  quenting  the  markets  there,  or 
ton  or  persons  (whetijer  jucJb  pet'  seeking  a  livelihood,  or  in  any 
son  or  persons  shall  reside  within  way  trading  or  dealing  within  the 
tke  jurisdiction  qftbe  said  Court  same,  to  apply  to  the  clerk  of  the 
or  not)  haying  any  debt  or  debts,  court  for  the  time  being,  or  his 
on  the  balance  ofaccount  or  other'  deputy,  who  shall  immediately 
vdse  howsoever,  not  exceeding  the  make  out  and  deliver  to  one  oif 
^alu^  o/Jive pounds f  due  or  owing  the  Serjeants  of  the  said  court  for 
or  belonging  to  him,  her,  or  them,  the  time  being  a  summons  in  writ- 
by  or  from  any  other  person  or  ing,"  &c.  And, 
persons  whatsoever  inhabiting,  re-  By  section  41.  it  is  also  enact- 
nding,  or  being  within  the  said  ed,  «  That  if  any  action  or  suit 
bfrougb  or  parish  of  Boston^  or  for  any  debt  recoverable  by  virtue 
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Qjpon  an  affidavit  that  the  defendant  lived  within  the        1829. 
jurisdiction  of  that  court 


V. 


Jfmes  Seijt.  shewed  cause.  The  postmark  wias  pro-  Iall. 
perly  admitted  in  evidence.  It  is  true  that  in  Hex  y. 
Watson  (a)  Lord  EUenborougk  refused  to  allow  a  Jlffif- 
idlesex  postmark,  unauthenticated,  to  be  proof  of  pub- 
lication in  Middlesex  of  a  libel  contained  in  the  letter ;  that, 
however,  was  a  criminal  case.  But  in  Arcangelo  V. 
Thompson  {b),  where  a  policy,  dated  1 797,  had  been  effected 
in  the  name  of  5.  Levy,  who  was  averred  in  the  declaration 
to  have  been  ^'the  person  residing  in  Great Britainwho  re- 
cdved  the  order  for  and  effected  the  policy,"  the  Plain- 
tiff's counsel,  to  prove  the  order,  gave  in  evidence  a  letter 
from  him,  dated  7r/>5^^, addressed  to  LevyiiiLondon,  and 
having  upon  it  the  English  ship-letter  postmark,  with 
the  date  of  1797:  and  Lord  EUenborougk  held,  after 
argument,  that  this  was  sufficient  (evidence  of  the  receipt 
of  the  order  by  Lern/  before  the  efiecting  of  the  policy: 

And  though  in  Fletcher  v.  Braddyl{c)  a  postmis- 
tress was  called  to  prove  a  postmark,  yet  she  was  not 
the  person  who  made  it,  and,  therefore,  could  have  no 
other  knowledge  of  the  genuineness  of  the  mark,  than 
its  general  appearance ;  a  knowledge  which  is  possessed 
in  an  equal  degree  by  every  one  in  the  habit  of  receiving 
letters  by  the  post. 


of  this  act  in  the  said  court  of  in  such  action  or  snit,  and  the 
requests  shall  be  commenced  in  judge  or  judges  before  whom  the 
any  other  court  whatsoever,  or  same  shall  be  tried  or  heard  shall 
elsewhere  than  in  the  said  court  think  fit  to  certify  that  such  debt 
of  requests,  then  and  in  every  ought  to  have  been  recovered  in 
such  case  the  plaintiff  or  plaintifis  the  said  court  of  requests,  then 
in  such  action  or  suit  shall  not  by  and  in  every  such  case  such  de- 
reason  of  a  verdict  for  him,  her,  fendant  or  defendants  shall  have 
•r  them,  or  otherwise  have  or  be  costs,"  &c. 
entitled  to  any  costs  whatsoever;         (a)   i  Campb.  114. 
and  if  the  verdict  shall  be  given         (b)  %  Campb.  6ao. 
lor  the  defendant  or  defendants        (c)  Stark.  Ev.  Appx.^^i^sz* 

Y  2  Bift 
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But  here  the  question  of  law  is  superseded  by  the 
offer  of  the  Chief  Justice  to  send  to  the  post-office,  if 
such  a  mode  of  proof  were  required. 

With  respect  to  the  suggestion,  the  fifteenth  section 
of  the  Boston  act  expressly  excludes  actions  brought  to 
recover  the  balance  of  an  account  originally  exceeding 
five  pounds.  It  provides,  <^  That  nothing  in  this  act 
contained  shall  extend,  or  be  construed  to  extend,  so  as 
to  enable  the  said  commissioners  to  decide  on  any  debt 
for  any  sum  being  the  balance  of  an  account  or  demand 
originally  exceeding  five  pounds." 

Wilder  The  postmark  ought  to  have  been  proved 
by  some  one  who  could  speak  positively  to  its  genuine- 
ness; it  was  not  enough  that  the  jury  assumed  it  to  be 
genuine;  they  had  no  grounds  for  doing  so,  and  the 
Court  cannot  take  judicial  notice  of  such  a  mark.  The 
rules  of  evidence  are  the  same  in  civil  as  in  criminal 
cases,  and  Rex  v.  Watson  is  in  point.  In  Arcangelo  v. 
Thompson^  the  proof  required  was  complete  by  the  con- 
tents of  the  letter,  without  the  postmark,  and,  therefore, 
the  genuineness  of  the  mark  was  not  questioned.  But 
in  Fletcher  v.  Braddyl  a  postmistress  was  called,  as 
being  skilled  in  the  knowledge  of  such  marks.  [Gase^ 
lee  J.  Is  not  that  decisive  ?  every  one  is  cognizant  of 
the  mark.] 

Then,  as  to  the  Boston  act;  the  fifteenth  section  is 
far  from  being  precise,  while  the  fourteenth  section 
seems  expressly  to  include  such  a  case  as  the  present. 
That  section  enacts,  ^^  That  it  shall  and  may  be  lawful 
to  and  for  the  said  commissioners,  and  they  are  hereby 
enabled  to  decide  and  determine  all  disputes  and  differ- 
ences between  party  and  party,  for  any  sum  not  ex- 
ceeding five  pounds,  in  all  actions  or  causes  of  debt, 
whether  such  debt  shall  arise  on  any  promissory  note 
or  inland  biU  of  exchange^  or   for  rent  upon   leases, 

articles. 
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atticlesy  minutes,  and  in  all  cases  of  assumpsit  and  tnsimtd 
compuiassety^'  &c.,  and  by  section  17.  it  is  "  Provided 
that  in  case  any  plaintiff  who  shall  have  split  or  di- 
vided such  his  or  her  cause  or  action,  shall  be  willing  to 
accept  such  sum  of  money  as  the  said  court  is  in  and  by 
this  act  enabled  to  adjudge,  decree,  and  pronounce,  in 
fiill  of  the  whole  of  his  or  her  demand  in  such  cause  or 
action  so  split  or  divided,  then  and  in  every  such  case  the 
said  commissioners  shall  and  may  adjudge,  decree,  and 
pronounce  (on  such  plaintiff  proving  his  or  her  cause  or 
case  to  the  satisfaction  of  the  said  commissioners)  such 
sum  to  the  plaintiff,  not  exceeding  the  sum  of  five 
pounds,  as  to  the  said  commissioners  shall  seem  just  and 
reasonable;  and  such  sum  shall,  in  the  judgment  or 
decree  to  be  pronounced  by  the  said  commissioners,  be 
declared  to  be,  and  shall  be,  in  full  discharge  of  all  de- 
mands from  the  defendant  to  the  plaintiff  in  such  cause 
or  case  so  split  or  divided." 

Best  C.  J.  The  jury  were  satisfied  that  the  mark  on 
this  letter  was  the  post-office  mark;  but  the  question  is, 
Whether  it  was  necessary  that  that  fact  should  have 
been  proved?  and  by  whom?  Certainly  not  by  the 
postmaster  of  another  office;  for  he  would  know  no 
more  of  the  mark  than  any  other  individual ;  so  that  in 
•  Fletcher  v.  Braddyl  the  proof  was  carried  no  farther 
than  in  the  present  case.  If  there  be  any  doubt  as  to 
the  genuineness  of  the  mark,  the  person  who  made 
it  is  the  best  witness  to  be  called;  the  knowledge  of 
all  other  persons  on  the  subject  is  equal ;  but  I  should 
be  slow  to  say,  that  a  witness  should  be  called  to  a 
distance,  from  London^  or  Cumberland^  perhaps,  to  prove 
the  postmark  of  every  letter,  the  date  of  which  may  be 
disputed. 

However,  in  the  present  case,  I  do  not  decide  the 
point :  I  decide  on  the  ground  that  I  offered  to  send  to 
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182&  the  postoffice  for  the  persoD  who  made  tb^  mark,  but, 
such  strictness  of  proof  was  then  oo  longer  insisted  on. 
Then,  is  this  a  case  within  the  Boston  act?  If  diat  ad) 
had  been  confined  to  cases  where  the  Plaintiff  and 
Defendant  both  lived  in  Boston^  I  should  have  been  dis^ 
posed  to  give  it  the  fullest  effect;  but  I  am  unwilling  tp» 
make  Boston,  a  place  of  refuge  for  debtors^  where  tlu^, 
debt  has  been  incurred  in  London.  Such  an  aqt  ought 
to  receive  a  strict  construction ;  but  this  case  is  taken, 
out  of  it  by  the  provision  in  the  fifteenth  section,  th^ 
action  having  been  brought  to  recover  the  balance  of  ap, 
account  originally  exceeding  five  pounds. 

Gaselee  J.  (a)  Under  the  circumstances  of  this  case 
I  think  the  rule  ought  to  be  discharged.  I  do  not  lay 
it  down  that  a  postmark  is  to  be  taken  to  be  genuine  t 
without  regular  proof. 

In  general,  the  mark  is  not  disputed ;  but  where  it  is 
disputed,  it  ought,  perhaps^  to  be  proved,  though  what 
might  be  deemed  to  amount  to  proof  is  npt  dear ;  a 
postmistress  of  another  o£Sce  having  been  allowed  tOi 
give  evidence  on  the  point,  while  persons  who  liva  in, 
London^  and  see  the  mark  every  day,  are  on  that  ac- 
count, perhaps,  as  competent  to  speak  concerning  it  aa. 
such   a  postmistress.     But  here,  as  the  Chief  Justice 
oflered  to  send  to  the  post-office,  and  was  not  required 
to  do  so,  the  objection  seems  to  have  been  waived. 

As  to  the  suggestion,  the  bill  of  exchange,  on  which . 
the  action  was  brought,  was  given  to  secure  the  balance 
of  an  account  originally  exceeding  five  pounds;   the 
case,  therefore,  falls  clearly  within  the  provision  of  the 
fifteenth  section,  and  the  rule  must  be 

Discharged. 

[a)  Park  3 •  was  absent  on    concurred  in  the  judgoMiU  of  tht 
account    of  illness ;    and    Bur*     Court. 
roughs,  was  at  chambers,  but 


IN  THE  9th  &  lOlPH  Y^R8  OP  GEO.  IV.  SOB^ 

1829: 


Ferguson  v.  Cristall  and  Another.  •/^»«  44. 

'T'^fifE  Plaintiff,  a  ship-owner,  who  had  let  out  his  ship  i^o  who  had 
on  a  charter-party,  declared  upon  an  alleged  injury  jinditstacUe 
to  his  reversionary  interest  in  the  ship  and  its  tackle*  of  the  Phdntiflr 

He  also  added  a  count  in  trover  for  anchors  arid  cables.     "*  ^"^ 

•    ■  ,    .  voyagetf  at 

At  the  trial  before  Best  C.  J.,  London  sittings  after  Tn-  the  end  of  the 
nitj/  term,  it  appeared  that  Fraser^  Livings  and  Co.  had  fi«t,  being  ap- 
chartered  the  Plaintiff's  ship  for  three  voyages :  that  upon  J  jeizure  un- 
her  return  home  at  the  end  of  the  first  voyage,  the  char-  der  the  pro- 
terers  with  considerable  speed  removed  the  anchors  and  ^^^f* ,    *"  *°* 

,  j       miralty  court, 
cables  from  the  ship  to  the  Defendant's  wharf  alongside:  pieced  the 

that  very  soon  after  this  had  been  done,  on  the  8th  of  c^Wcs  and  an- 
December  1827,  the   ship   was  arrested  under   an  ad-  D^gn^^'s 
miralty  warrant,  by  the  holder  of  a  bottomry  bond,  wharf,  along- 
given  by  the  charterer's  captain  for  the  equipment  and  "  *^.  ^. 
outfit  of  the  ship,  and  also  for  provisions,  which  latter, 'The  ship  was 

with  the  pay  of  the  crew,  the  charterers  were  bound  ^^^  wized 

,        ,       ,  .  ,  for  seamen's 

under  the  charter-party  to  provide.  wages  and  a 

Subsequently  to  December  other  warrants  were  lodged  debt  on  bot- 
against  the  ship,  for  the  pay  of  the  crew,  &c.  to  the  ,^^1!^^.^- 
amount  of  2100/.  more.     A  decree  of  sale  was  given  wards  was 

the  21st  of  March,  and  the  ship  was  sold  on  the  1st  of  »oW  under 

admiralty  pro- 
Aj)rtl  I S2S,  cess,  without 

On  the  28th  of  March  1828,  the  Plaintiff  demanded  the  anchors 
the  anchors  and  cables  of  the  Defendants,  who  refused       #p      .  * 
to  give  them  up,  alleging  that  they  did  not  know  the  before  the  sale. 
Plaintiff  in  the  business.  ?«  ^^T?^. 

demanded  of 
the  Defendant  the  anchors  and  cables  on  his  wharf,  which  the  Defendant,  holding  them 
from  F.9  refused  to  give  up : 

Heldy  that  on  this  demand,  previous  to  the  sale,  the  Plaintiff  could  not  sue  the 
Defendant  for  the  anchors  and  cables  in  trover,  although  they  had  not  been  removed 
out  of  the  ship  in  the  ordinary  course  of  business :  Held,  also,  that  the  removal  of 
them  from  the  ship  to  the  wharf,  whereby  they  escaped  the  admiralty  sale,  was  no 
injury  to  the  PlaintifTs  reversionary  interest. 

Y  4  It 
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Ferguson 
Cristall. 


It  was  contended  that  the  anchors  and  cables  had 
been  improperly  removed  from  the  ship  to  avoid  the 
admiralty  process :  that  if  they  had  remained  on  board, 
and  had  been  seized  and  sold  with  the  ship,  a  surplus 
would  have  remained  upon  the  sale,  after  satisfying  the 
admiralty  demands,  and  that  the  Plaintiff's  reversionary 
interest  expectant  on  the  determination  of  the  term 
granted  by  the  charter-party  was  injured  to  the  extKit 
of  that  surplus:  or  that  at  all  events,  by  the  improper 
removal  of  the  anchors  and  cables  from  the  ship,  die 
right  to  the  possession  of  them  re-vested  in  the  Plaintiff 
sufficiently  to  support  his  count  in  trover. 

To  this  it  was  answered,  that  the  charterers  had  in 
the  ordinary  course  of  business  a  right  to  remove  the 
anchors  and  cables  from  die  ship  to  the  wharf:  that  it 
was  not  easy  to  see  how  the  Plainuff's  reversionary  in- 
terest was  injured  by  the  anchors  and  cables  not  having 
been  seized  and  sold:  and  that  according  to  the  terms  of 
the  charter-party  he  could  have  no  right  to  the  possession 
of  them  till  the  expiration  of  the  three  voyages,  so  that 
there  was  no  evidence  to  support  the  count  in  trover. 
Gordon  v.  Harper,  (a) 

The  learned  Chief  Justice  left  it  to  the  jury  to  con- 
sider, first,  Whether  the  anchors  and  cables  had  been 
taken  out  of  the  vessel  for  a  legitimate  purpose,  or  to 
avoid  the  process  of  the  court  of  admiralty  ?  and, 

Secondly,  if  so,  Whether  the  Plaintiff  had  sustained 
any  injury  ? 

The  jury  found  that  the  anchors  and  cables  had  not 
been  removed  in  the  ordinary  course  of  business,  and 
that  the  Plaintiff  had  been  injured  to  the  extent  of 
24f4</.  155.,  the  value  of  the  anchors  and  cables,  for  which 
sum  they  give  their  verdict. 


Wilde  Serjt.  on  the  arguments  urged  for  the  Defend- 
ants at  the  trial,  obtained  a  rule  nisi  to  set  aside  this 


{a}  7  T.  R.  9. 


verdict 
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verdict  and  enter  a  nonsuit  instead :  he  referred  to  Jack*        1829. 

son  V.  Pesked  {a\  to  shew  that  to  entitle  a  party  to  re-  p     -  * 
cover  for  an  injury  to  the  reversion,  the  injury  must  be  ^         9. 

of  a  permanent  nature.  Crwtaix. 

Mereooether  Serjt  now  shewed  cause.  He  put  the  in-  • 
jury  to  the  reversion  on  the  same  ground  as  at  the  trial; 
and  to  shew  that  the  Plaintiff  could  support  the  count  in 
trover,  he  cited  Loeschman  v.  Machin  {b\  where  the  hirer 
of  a  piano,  who  sent  it  to  an  auctioneer  to  be  sold,  was 
holden  to  be  guilty  of  a  conversion;  as  also  an  auctioneer 
who  refused  to  deliver  it  up  unless  expences  incurred 
were  first  paid. 

-Best  C.J.  I  was  clearly  of  opinion  at  the  trial  that 
the  count  in  trover  could  not  be  supported,  and  am  still 
of  the  same  opinion.  Trover  will  not  lie  for  the  Plain- 
tiff, because,  according  to  the  principle  laid  down  in 
Gordon  v.  Harper^  he  had  no  right  to  the  possession  of 
the  goods  till  the  period  for  which  he  had  let  them,  under 
the  charter-party,  expired.  It  has  been  contended,  in- 
deed, that  his  right  to  the  possession  of  them  reverted 
upon  their  being  removed  from  the  ship  with  which  they 
were  let;  and  I  agree  that  this  might  have  been  so,  if  the 
removal,  as  in  the  case  of  Loeschman  v.  Machiny  had  been 
^wrongful  removal :  but  here,  though  not  removed  in  the 
ordinary  course  of  business,  they  were  placed  on  the  De- 
fendant's wharf  r^eady  for  the  use  of  the  ship.  So  likewise, 
had  they  been  demanded  subsequently  to  the  sale  of  the 
ship,  the  Plaidtiff  might,  perhaps,  have  sued  in  trover; 
but  they  were  demanded  two  days  before  the  sale,  and 
at  that  time  it  was  not  certain  that  Fraser  and  Living 
might  not  require  them  again  for  the  use  of  the  ship. 
Till  the  sale  of  the  ship,  at  least,  the  Defendants,  who 


{a)   iM.^S.234' 


{h)  %  Stark.  N.  P.  C,  ziu 


had 
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had  received  the  goods  from  those  who  Iiad  a  right  to 
the  possession^  could  not  be  esteemed  wrongdoers  in 
retaining  them  for  the  only  persons  they  knew  in  the 
business. 

With  respect  to  the  alleged  injury  to  the  reversion^ 
if  the  jury  had  found  that  the  goods  had  been  injured, 
there  might  have  been  some  ground  for  the  action ;  but 
the  mere  removal  of  them  was  not  such  an  injury  as  U> 
entitle  the  Plaintiff  to  sue  in  that  respect.  The  rule  for 
a  nonsuit  must  be  mtide  absolute. 


BuRROUGH  J.  {a)  There  is  no  evidence  of  any 
conversion  by  the  Defendants  after  the  sale  of  the  ship, 
before  which  the  Plaintiff  was  not  entitled  to  the  pos- 
session, so  that  the  count  in  trover  falls  to  the  ground. 
Nor  was  there  any  such  injury  to  the  Plaintiff's  revert' 
sion  as  to  give  him  a  right  to  sue  for  damages. 

Gaselee  J.  It  is  clear  no  action  lies  for  the  sup* 
posed  injury  to  the  Plaintiff's  reversion ;  and,  with 
respect  to  the  count  in  trover,  this  case  differs  essen* 
tially  from  tliat  of  Loeschman  v.  Machin  :  because  there 
the  defendant,  an  auctioneer,  received  the  goods  for  an 
improper  purpose,  and  made  himself  a  party  by  insist- 
ing on  retaining  them  until  his  expences  were  paid. 
Here,  when  the  goods  were  delivered  to  the  Defendants, 
Fraser  and  Laving  had  the  entire  control  over  them ;  so 
that,  unless  it  could  be  shewn  that  they  had  improper 
intentions  as  against  the  Plaintiff,  their  right  to  place 
them  with  the  Defendants  could  not  be  disputed.  If 
Fraser  and  Living  had  paid  the  demand  in  the  admi- 
ralty court,  as  they  might  have  done,  the  goods  were 
theirs  for  the  time  mentioned  in  the  charter-party.  At 
all  events  the  Plaintiff  had  no  title  to  the  possession  of 
them  till  the  ship  was  sold. 

Rule  absolute* 

[a)  Park  J.  was  absent,  being  unwell. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Williams  v.  Protheroe.  Jan.  29. 

TERROR   from   the    Court  of  King's  Bench.     The  An  agreement 
declaration  stated  that,  whereas  on  the  14th  day  *>«^ween  the 

-  ,        ,  '      ,  seller  and  pur- 

of  December^   in  the  year  1823,   at  Chepstow^   in  the  chaser  of  an 
county  of  Monmouth^  by  a  certain  agreement  then  and  estate,  that  the 
there  made  between  the  said  Edmund   Williams^   the  u^^^n  "die 
Defendant,  of  the  one  part,  and  the  said  Thonms  Pro^  expence  of 

th^oe^  the  Plaintifl;  of  the  other  part,  tlie  date  whereof  certain*"*^' 

Li  1  r  .11  .t-r^»         It-      commenced  by 

^as  the  day  and  year  aforesaid,  the  said  Edmund  for  ^^  ,^1]^ 

himself,   his   heirs,   executors,   and   administrators,   in  against  an  oc- 

consideration  of  the  sum  of  1 300/.  to  be  paid  to  him  *^"P**^  ^^  "* 

*^  rears  of  rent, 

or  them,  on  the  2d  day  of  February  then  next  ensuing  should  have 

the  date  thereof,   by   the   said    Thomas,   did   thereby  the  rent  to  be 

,  S3  recovered, 

agree   with   the  said   Thomas,   his   heirs   and  assigns,  ^^^^  ^y  ^^^ 

to  sell  and  convey  to  him  the  said  Thomas,  his  heirs  that  could  be 
and  assigns  for  ever,  on  the  said  2d  day  of  February  ^jj^^^d-ijong 
then  next,  a  certain   freehold .  messuage  or  dwelling-  and  that  the 
house,   and   certain   customary  messuages,   lands,   Sec  Purchaser, 
in    the    said    agreement   particularly    mentioned    and  expences, 
described,  and  the  said  Thomas  for  himself,  his  heirs,  "^g^t  use  the 

seller  s  name 

executors,  and  administrators,  did  thereby  agree  with  *^  actions  he 

the   said  Edmund,  his  heirs,  executors,   and   adminis*  might  think  fit 

trators,  to  purchase  the  said  freehold  and  customary  ^®  commence 

,  "^    against  the 

messuages,  lands,  and  hereditaments  thereinbefore  men-  occupier  for 

tioned  and  described,  and  to  pay  the  said  Edmund,  his  arre^*  of  rent 

executors  and  administrators,  for  the  same,  the  sum  of  jj^^g  j^  ^^^ 

1800/.  on  the  said  2d  day  of  February  then  next,  on  void, as  savour^ 

havinfir  the  same  conveyed  and  surrendered  to  him  the  ^^^  ®  cham- 

.  perty. 

said  Thomas,  his  heirs  and  assigns,  by  the  said  Edmund 

or  his  heirs,  —  and   it  was  further  agreed  that   the 

said 


V* 
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said  Thomas  should  bear  all  the  expence,  costs,  and 
charges  of  the  conveyance  and  surrender  to  him  of  the 
said  freehold  and  customary  hereditaments  and  pre- 
PaoTHSBOBi  mises,  and  of  any  fines,  recoveries,  or  other  assurances 
necessary  to  convey  and  surrender  the  same  respectively, 
and  it  was  further  agreed  by  and  between  th€  said 
parties  thereto,  that  the  said  Edmund^  his  heirs,  exe- 
cutors, and  administrators,  should  receive  the  rents 
and  pay  all  outgoings,  in  respect  of  the  said  freehold 
hereditaments,  up  to  the  said  2d  day  of  February  then 
next ;  and,  after  reciting  that  proceedings^  both  at  law 
and  in  equity,  were  then  petiding  between  the  said  Edmund 
and  Sir  Henry  Protheroe,  in  which  proceedings  at  law 
the  said  Edmund  was  Plaintiff^  and  sought  to  recover  Jrom 
the  said  Sir  H.  Protheroe  six  yeari  rent,  at  80/.  per 
annum,  due  the  2d  day  of  February  then  last,  for  and  in 
respect  of  the  said  customary  hereditaments  and  premises, 
under  and  by  virtue  of  a  certain  agreement  made  be* 
tween  the  said  Edmund  and  the  said  Sir  H.  Protheroe,  * 
it  was  by  the  said  agreement,  further  agreed  and  declared 
by  and  between  the  said  parties  thereto,  that  the  said  ' 
Thomas,  his  heirs,  executors,  and  administrators,  should 
have  and  receive  the  said  arrears  of  rent  so  claimed  to  be 
due  from  the  said  Sir  H.  Protheroe,  for  his  and  their  ctwn 
use  and  benefit,  and  also  the  said  rent  due  from  the  said  Sir 
H.  Protheroe,  or  to  become  due  for  the  cutrent  year,  end' 
ing  on  the  2d  day  of  February  then  next;  and,  also,  that 
the  said  Thomas,  his  heirs,  executors,  and  administrators, 
should  Juroe  and  be  entitled  to  all  sums  of  money  that  could 
be  recovered  from  the  said  Sir  H.  Protheroe,  for  and  in 
respect  of  dilapidations  and  wants  of  repair  of  and  in 
the  said  customary  hereditaments  and  premises ;  and  it 
was  thereby  furlha-  agreed,  that  the  said  Thomas,  his 
heirs,  executors,  and  administrators,  should  be  at  full 
liberty  to  use  the  name  or  names  of  the  said  Edmund,  his 
heirs,  executors,  and  administrators,  in  the  proceedings 

at 
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tU  law  and  in  equity  then  pending  between  the  said  £d-        1829. 
mund  and  the  said  Sir  H.  Protheroe ;  andj  akoy  in  amy     I^    - 
ether  action  or  actions^  suit  or  suitSj  which  he,  the  said  ^^ 

Thomas,  his  heirs,  executors,  and  administrators,  should  Faothbbcb. 
ihink  proper  to  commeftce  and  prosecute  against  the  said 
Sir  H.  Protheroe  Jor  the  recovery  of  the  said  arrears  of 
rent,  or  of  the  current  yearns  rent,  or  for  dilapidations, 
or  wants  (f  repair  of  and  in  the  said  customary  heredita^ 
ments  and  premises ;  and  it  was  thereby  Jurther  agreed, 
that  the  said  Thomas  should  bear,  pay,  and  discharge  the 
costs  of  the  said  Edmund  in  the  proceedings  then  pending, 
and  indemnify  him,  the  said  Edmund,  his  heirs,  executors, 
and  administrators,  of,  from,  and  against  all  costs  and 
charges  of  any  future  proceedings  that  might  be  had  by  the 
said  Thomas,  in  the  name  of  the  said  Edmund,  his  heirs, 
executors,  and  administrators,  against  the  said  Sir  H. 
Protheroe;  as  by  the  said  agreement,  reference  being 
thereunto  had,  fully  appears;  and  the  said  agreement  being 
made  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  it 
was,  at  the  special  instance  and  request  of  the  said  Edmund, 
agreed  by  and  between  the  said  Thomas  and  the  said 
Edmund,  that  the  price  or  money  to  be  paid  by  the  said 
Thomas  to  the  said  Edmund  for  the  said  freehold 
estate  and  tenement  in  the  said  articles  of  agreement 
first  mentioned,  should  be  a  certain  sum  of  money,  to 
wit,  the  sum  of  500/.,  part  of  the  said  sum  of  ISOOl*, 
and  that  the  price  or  sum  to  be  paid  by  the  said  Thomas 
to  the  said  Edmund,  for  the  said  customary  tenements 
and  premises  in  the  said  agreement  also  mentioned, 
should  be  the  residue  of  the  said  sum  of  1300/.,  to  wit, 
the  sum  of  800/.,  subject  to  the  terms  in  the  said  agree- 
ment specified ;  and  thereupon,  afterwards,  to  wit,  on, 
&c.,  at,  &c.,  in  consideration  thereof  and  that  the 
said  Thomas,  at  the  like  special  instance  and  request 
of  the  said  Edmund,  had  then  and  there  undertaken  and 
faithfully  promised  the  said  Edmund^. to  perform  and 
fulfil  all.  things  in  the  said  agreement  contained,  on  his, 

the 
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1(^9.       the  said  Thomatfsj  part  to  be  performed  and  ftilfilled  as 
I^'  '  '-/     such  pardiaser  as  aforesaid,  he,  the  said  Edmund^  im* 
9.  dertook,  and  then  and  there  faithFaily  promised  Ae 

FROTHfiiiOe.  said  TkamaSj  to  perform  and  fiilfii  all  things  in  the  said 
agreement  contained,  on  his,  the  said  EdmumFsj  part 
and  behalf  to  be  performed  and  fulfilled  as  siuch  vendor 
as  aforesaid;  staid  altliough  the  said  Edmund^  in  part 
performance  of  the  said  agreement,  and  of  his  said 
promise  and  undertaking,  did  afterwards,  to  wit>  on, 
ftc,  at)  &c.,  sell  and  convey  the  said  freehold  tenements 
and  premises  in  the  said  agreement  first  mentioned  to 
the  said  Thomas^  and  his  heirs  and  assignS)  at  and  for 
the  said  sam  of  500/.,  and  the  said  Thomas  thea  and 
there  paid  the  sum  of  5002.  to  the  said  Edmund,  upon 
the  terms  aforesaid ;  and  although  the  said  Thomas  was 
afterwards,  to  wit,  on,  &c.,  and  from  thence  bidierto 
ready  and  willing  to  accept,  receive,  and  take  of  and 
from  the  said  Edmund^  a  surrender  to  him,  the  said 
Thomas^  of  the  said  customary  tenements  and  premise 
in  the  said  agreement  mentioned,  at  and  for  the  said  sum 
of  800/.,  upon  the  terms  aforesaid,  and  to  bear  all  the 
expences,  costs,  and  charges  of  such  surrender,  and  all 
necessary  assurances  in  that  behalf,  and  to  pay  the  said 
sum  of  800/.,  and  complete  the  said  purchase  on  h!s 
part  and  behalf  in  all  respects  upon  the  terms  aforesaid, 
to  wit,  at,  &c.;  and  although  the  said  Thomas  after- 
wards, to  wit,  on,  &c.,  and  often  times  afterwards, 
offered  to  the  said  Edmund  to  complete  the  said  pur- 
chase of  the  said  customary  tenements  and  premises, 
with  the  appurtenances,  upon  the  terms  aforesaid,  and 
requested  the  said  Edmund  to  sell  and  surrender  to  him, 
the  said  Thomas^  the  said  customary  tenements  and 
premises,  upon  the  terms  aforesaid,  to  wit,  at,  &c.,  yet. 
the  said  Edmund^  not  regarding  the  said  agreement^  n6r 
his  said  promise  and  undertaking,  but  contriving,  &c., 
did  not,  nor  would,  on  the  said  2d  day  of  February,  in 
the  year  last  aforesaid,  or  at  any  other  time,  surrender 

or 
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or  conyey  to  the  said  Thomas  the  said  customary  tene-        1829. 
flients  and  premises  in  the  said  agreement  in  that  behalf    ^^j^j^^n^ 
mentioned,  or  any  part  thereof,  upon  the  terms  aforesaid,  v. 

but  the  said  Edmtmd  wrongfully  neglected  and  refused  BaoraEaoE. 
ever  to  surrender  the  said  customary  tenements  and 
fMremises  to  the  said  Thomas^  according  to  the  said 
f^eement,  and  wrongfully  discharged  the  said  Thomas 
from  any  further  performance  by  him  of  the  said  agree- 
ment on  his  part,  contrary  to  the  agreement,  and  the 
«aid  promise  and  undertaking  of  the  said  Edmund^  to 
wit,  at,  &c. 

Then  followed  a  statement  of  spedal  damage. 

T%ere  were  several  other  counts.  A  general  verdict 
was  given  for  die  Plaintiff  below,  upon  which  final 
jiidgffHent  was  entered  up,  without  opposition  in  the 
court  below. 

Curmood  for  the  Plaintiff  in  error.  The  first  count 
discloses  an  illegal  agreement,  and  the  verdict  and 
damages  being  general,  the  judgment  below  cannot 
stand.     Holt  v.  Schole/i€ld.{a) 

The  agreement  presents  a  clear  case  of  champerty. 
The  statute  of  3  Ed.  1.  c,  25.  against  champerty  enacts, 
that  "  No  officer  of  the  king  by  himself,  nor  by  other, 
shall  maintain  pleas,  suit,  or  matters  depending  in  the 
king's  courts,  for  lands,  tenements,  or  other  things  for  to 
have  part  thereof,  or  other  profit,  by  covenant  made ;  and 
he  that  so  doth  shall  be  punished  at  the  king's  pleasure." 

The  subsequent  statute  of  28  Ed,  3.  r.  11 .  is  as  follows : 
**  And  further,  because  the  king  hath  heretofore  ordained 
by  statute  that  none  of  his  officers  shall  take  any  plea  or 
champerty,  and  by  that  statute  other  than  officers  were 
not  bounden  before  this  time,  the  king  willeth  that  no 
officer  Tior  any  other^  for  to  have  part  of  the  thing  in  plea, 
shall  take  upon  him  any  businesses  that  are  in  suit;  nor 

(a)  6  T.  R.  691. 
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1829.       none  upon  any  such  covenant  shall  give  up  his  right  to 

*-  '  '■       another :  and  if  any  so  do,  and  he  be  attainted  thereof, 

9.  the  taker  shall  forfeit  unto  the  king  so  much  of  his  lands 

Protheboe.   or  goods  as  doth  amount  to  the  value  of  the  part  that 

he  hath  purchased  by  such  undertaking :  and  for  such 

attainder  whosoever  will  shall  be  received  to  sue  for  the 

king  before  the  justices,  before  whom  the  plea  shall  haye 

been ;  and  the  judgment  shall  be  given  by  them.     But 

it  is  not  to  be  understood  hereby  that  one  may  not  have 

counsel  of  pleaders  or  of  learned  men  (for  his  fee),  or 

of  his  relations  or  neighbours." 

Although  the  first  of  these  statutes  applies  in  terms 
to  the  king's  officers  only,  yet  it  is  extended  by  ibe 
second:  both  show  the  sense  of  the  legislature  with  r^ard 
to  the  offences  of  maintenance  and  champerty,  and  have 
never  in  application  been  considered  as  limited  to  the 
king's  officers. 

Then,  champerty  is  an  offence  punishable  at  common 
law,  and  an  agreement  which  stipulates  for  the  com- 
mission of  an  offence  cannot  be  supported. 

In  CAesman  v.  Nainby  (a)  it  was  expressly  holden, 
that  *^  if  a  bond  is  given  with  condition  to  do  a  thing 
against  an  act  of  parliament,  and  also  to  pay  a  just  debt, 
the  whole  bond  will  be  void."  Norton  y.Simms{b),  I  fVms* 
Saund.  66a.  n.(l).  Here  the  stipulation  that  the  Plaintiff 
below  shall  purchase  the  suit  commenced  by  the  Defend- 
ant below  goes  to  the  whole  agreement,  and  renders 
it  void. 

The  Court  stopped  the  counsel  for  the  Defendant  in  er- 
ror, and  holding  that  there  was  no  champerty  in  an  agree- 
ment to  enable  the  bondjide  purchaser  of  an  estate  to  re- 
cover for  rent  due,  or  injuries  done  to  it  previously  to  the 
purchase,  more  especially  where  sach  purchaser  was  not 
an  officer  of  the  king,  the  judgment  of  the  court  below  was 

Affirmed. 

(a)  a  U,  Rajm^  14590  (^)  ^^^  24* 
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BusHNELL  and  Others  v.  Levi.  Feh.  4. 


npHIS  was  an  action  fcr  work  and  labour  performed  in.  An  officer  of 
^    Middlesex.  the  sheriff  of 

The  Plaintiffs  having  obtained  a  verdict  for  ^L  ISs.y     ^i^^  resided 

and  carried  on 

Andrews  Seijt., — on  an  affidavit,  that  the  Defendant,  at  J^/J^//""*"lJ't 
the  time  of  the  action  and  ever  since,  carried  on  the  who  had  also 
business  of  a  sheriff's  officer  in  Fetter  Lane^  in  the  city  *"  ^®^*  "^ 
of  London^  under  the  firm  of  IV.  Levi  and  Son,  and  had       Held,  **  to 
rented  offices  or  a  counting-house  and  premises  jointly  seek  his  liveli- 
with  his  son  and  partner  in  Fetter  Lane^  and  had  sought    ,^,    .  j^ 
and  endeavoured  to  get  his  livelihood  within  the  said  the  meaning 
city  of  London^  by  his  aforesaid  business  of  sheriff's  of  the  London 

court  of  con* 
officer, — obtained  a  rule  nisi  to  enter  a  suggestion  under  science  act. 

the  London  Court  of  Conscience  Act  (39  and  40  G.  S. 
c.  104.)  to  deprive  the  Plaintiff  of  his  costs.  He  relied 
on  Croft  V.  Pitman  (a),  where  the  Defendant,  a  coal- 
merchant,  was  holden  to  be  within  the  act,  because  he 
sold  coals  at  an  office  in  London^  although  he  resided  and 
had  a  wharf  in  Southward  In  Gray  v.  Cook  [b\  Miller 
V.  WiUiams  (r),  and  Skinner  v.  Davis  {d\  the  Defendants 
did  not  occupy  any  shop,  stall,  or  place  of  business  con- 
standy,  but  only  occasionally. 

Wilde  Serjt.  shewed  cause,  on  affidavits  which  stated 
that  tlie  Defendant  also  carried  on-  the  business  of  a 
sheriff*'s  officer  in  partnership  with  his  son,  at  a  lock- 


{a)  s  Taunt,  649.     J  Marsh.         (r)  5  Esp,  19. 
169.  {d)  2  Taunt,  196* 

{b)  %East,zz^. 

Vol.  V.  ^     Z  up 
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up  house  for  the  sheriiF  of  Middlesex,  in  Newman  Street, 
Oxford  Street,  where  he  slept  and  resided,  was  rated  as 
the  occupier,  and  of  which,  jointly  with  his  son,  he  paid 
the  rates  and  taxes.  It  was  also  sworn  that  the  sherifl^ 
oi  London  had  no  officer  of  the  name  of  LevL 


Wilde  distinguished  Croft  v.  Pitman,  on  the  ground 
that  in  that  case  the  debt  was  contracted  in  London  ; 
here  it  was  contracted  in  Middlesex ;  so  that  the  De- 
fendant being  an  officer  of  the  sheriff  of  Middlesex,  and 
not  an  officer  of  the  sheriff  of  London,  and  having  a 
place  of  business  in  Middlesex,  must  be  esteemed  to  qarry 
on  his  business  in  that  county,  although  he  might  haye 
an  office  in  London  also.     But 

'T%e  Court,  adverting  to  the  language  of  the  act,  which 
applies  to  **  any  person  seeking  his  livelihood  in  London^ 
thought  that  after  the  decision  in  Croft  v.  Pitman,  the 
Defendant  must  be  deemed  to  seek  his  livelihood  there; 
and  the  rule  was  made 

Absolute. 


Feh.  4- 


Arnold,  Clerk,  and  Others,  v.  The  Bishop  of 
Bath  and  Wells,  Leeves,  and  Davies. 


I.  A  bbhop'f  Q  UARE  impedit.  The  first  count  of  the  declaration 
register  is  evi-    ^  i      i       <<  .  i  /«    i  n 

dence  of  the  stated,  that  from  tmie  whereof  the  memory  of  man 

facts  suted  is  not  to  the  contrary,  there  had  been  and  was  a  certain 
in  it. 

a.  An  allegation  of  a  custom  in  parubioners  to  elect  a  curate  is  not  supported  by 
proof  of  such  a  custom  in  parishioners  paying  church  rates, 

3*  Semble^  an  ecclesiastical  custom  (which  is  not  immemorial)  will  not»  though  acted 
•Q  for  a  long  time,  deprive  a  rector  of  bis  common  law  right  to  appoint  his  curate. 

chapel 
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Arivold 


chapel  with  the  care  of  souls,  which,  during  all  that        1829. 
time,  when  full,  had  been  and  of  right  ought  to  have 
been,  and  still  of  right  ought  to  be,  served  by  a  curate  ^, 

thereof,  that  is  to  say,  the  chapel  of  Burringion,  situate  Th^  Bishop  of 
in  the  county  of  Somerset,  and  which,  during  all  the  time  wells. 
aforesaid,  had  been  and  still  was  annexed  to  the  parish 
of  Wrington  in  the  same  county;  that  from  time  whereof 
the  memory  of  man  was  not  to  the  contrary,  there  had 
been  and  now  was,  and  still  of  right  ought  to  be,  a  cer- 
iain  ancient  and  laudable  custom  used  and  approved  of 
within  the  said  chapel,  that  is  to  say,  that  when  and  so 
often  as  the  said  chapel  had  becbme  and  been,  or 
should  become  and  be  vacant,  and  upon  every  such 
vacancy  happening,  it  had  been,  and  should  and  might 
be  lawful  yor  the  several  persons  being  then  respectively 
parishioners  of  the  same  chapel,  or  the  majority  of  them 
in  vestry  assembled,  due  notice  having  been  publicly 
given  in  the  said  chapel  during  or  immediately  after  the 
performance  of  divine  service  there,  of  the  day  and  time 
appointed  for  holding  and  assembling  such  vestry,  to 
elect  and  nominate  a  clerk  in  holy  orders  to  be  curate  of 
and  for  the  said  chapel  of  Burrington,  and  to  present 
him  to  the  person  "who  for  the  time  being  should  or  might 
be  rector  of  the  said  parish  of  Wrington,  for  his  appro- 
bation,  in  order  that  the  said  rector,  if  he  found  or  finds 
the  said  clerk  so  elected  and  nominated  a  proper  person 
to  have  and  serve  the  said  cure,  might  and  should  ap- 
prove, and  (after  he  should  have  taken  an  oath  of  obe- 
dience to  him  the  said  rector  for  the  time  being,  and 
his  successors,)  admit  the  said  clerk  to  the  said  txiy%, 
and  present  him  to  the  bishop  of  the  diocese  within 
which  the  said  chapel  was  situated,  for  him,  if  found 
by  the  said  bishop  to  be  a  fit  and  proper  person  to 
have  and  serve  the  said  cure,  to  be  licensed  by  him 
the  said  bishop  to  serve  the  same ;  that,  in  pursuance 
of  the  said  custom,  theretofore,  and  on  the  said  chapel 

Z  2  becoming 
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1899.       becoming  and  being  void  by  th^  death  of  one  George 
Ajumui      J^^ff^^f  clerk,  then  formerly  incumbent  thereof,  to  wit, 
V.  on  the  9th  day  of  Marchj  in  the  year  of  our  Lord 

"^thISi^^  1795,  to  wit,  at  the  chapel  aforesaid,  in  the  county 
WxLLB.  aforesaid,  certain  persons  then  respectively  being  pa- 
rishioners of,  and  being  then  and  there  the  majority  of 
the  parishioners  of  the  said  chapel,  and  then  and  there 
in  vestry  duly  assembled,  pursuant  to  such  notice  as  in 
that  behalf  aforesaid  before  that  time,  to  wit,  on,  &c. 
at,  &C.  duly  given,  did  then  and  there  elect  and  nomi- 
nate one  Sydenham  Teast  Wylde^  then  and  there  being  a 
clerk  in  holy  orders,  and  a  proper  person  to  have  and 
serve  the  said  cure,  to  be  curate  of  and  for  the  said 
chapel,  and  did  then  and  there  present  him  to  the  De- 
fendant, WiUiam  Leeoes^  who  then  and  there  was  and 
still  is  rector  of  the  said  parish  of  Wrington^  according 
to  the  said  custom,  and  that  the  Defendant,  WiUiam 
Leeves^  did  then  and  there  approve  the  said  Sydenham 
Teast  Wylde^  and  did,  after  the  said  Sydenham  Teast 
Wylde  had  taken  such  oath  in  that  behalf  as  aforesaid, 
then  and  there  admit  the  said  Sydenham  Teast  Wylde 
to  the  said  chapel,  and  did  then  and  there  present  and 
nominate  the  said  Sydenham  Teast  Wylde  to  the  then 
Bishop  of  Bath  and  WeUsy  (tlie  said  chapel  being  then 
and  there  within  the  diocese  of  the  said  bishop,)  to  be 
by  him  licensed  to  serve  the  said  cure,  and  the  said 
Sydenham  Teast  Wylde  was  afterwards,  to  wit,  on,  &c. 
at,  &c.  duly  licensed  by  the  said  bishop  to  serve  the 
same  accordingly;  that  afterwards,  to  wit,  on  the 
12th  of  May^  in  the  year  1826,  the  said  chapel 
of  Burringtan  became  void  by  the  death  of  the  said 
Sydenham  Teast  Wylde,  and  yet  was  void ;  and  by  virtue 
of  the  premises  and  of  the  said  custom,  it  then  and 
there  belonged  to  the  then  parishioners  of  the  said 
chapel  so  in  vestry  assembled,  such  notice  having  been 
given  in  that  behalf  as  aforesaid,  or  the  majority  of 

them. 
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them,  to  elect  and  nominate  a  clerk  in  holy  orders,        1829. 
being  a  proper  person  to  have  and  serve  tlie  said  cure     ^  -■  '  '-  ^ 
as  curate  of  the  said  chapel ;  that  afterwards,  to  wit,  ^, 

on  the  l^th  June^  in  the  year  1826,  to  wit,  at  the  The  Bishop  of 
chapel  aforesaid,  in  the  county  aforesaid,  the  Plaintifis,  ^a^^ 
being  then  and  there  a  majority  of  the  parishioners 
of  .the  said  chapel,  duly  assembled  in  'vestry  (due 
notice  having  been  previously,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  chapel  aforesaid,  publicly 
given  in  the  said  chapel  during  or  immediately  after 
divine  service  thereof,  of  the  day  and  time  appointed  for 
holding  and  assembling  such  vestry),  to  elect  and  ap- 
point a  clerk  in  holy  orders  curate  of  the  said  chapel ; 
whereupon  the  Plaintiffs  being  and  constituting  the 
majority  of  the  then  parishioners  of  the  said  chapel  so 
assembled  in  vestry  as  aforesaid,  then  and  there  elected 
and  nominated  James  William  Arnold  to  be  curate  of 
the  said  chapel,  he  the  said  James  fVilliam  Arnold  being 
then  and  there  a  clerk  in  holy  orders,  and  then  and 
there  a  fit  and  proper  person  to  have  and  serve  the  said 
cure;  whereupon  and  by  virtue  of  such  election  and 
nomination  at  such  vestry  so  assembled  as  aforesaid,  it 
belonged  to  the  Plaintiffs  to  present  the  said  James 
William  Arnold  to  the  Defendant*  William  Leeves^  so 
being  such  rector  as  aforesaid,  for  the  approbation  of 
him  the  said  Defendant  WiUidm  Leeoes^  as  a  fit  and  pro- 
per person  to  have  and  serve  the  said  cure,  so  that  he 
should  and  might,  after  he  should  have  taken  such  oath 
as  aforesaid,  be  by  the  said  Defendant  William  Leeoes 
admitted  to  the  said  cure,  and  presented  to  the  said 
bishop  of  the  said  diocese,  in  order  that  he  the  said 
James  William  Arnold^  if  he  should  be  found  by  the 
said  bishop  to  be  a  fit  and  proper  person  to  have  and 
serve  the  said  cure,  might  be  licensed  by  the  said  bishop 
to  serve  the  same ;  but  the  Defendants  unjustly  hindered 
them  the  Plaintiffs. 

Z  3  '  The 
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1829.  Tbe  second  count  allied  a  right  in  the  parishioners 

of  tlie  chapel  to  elect  and  nominate  a  curate  under  a 
lost  act  of  parliament  of  1 1  Hen,  7* 
The  Bithop  of       The  I>efeDdants  Leeoes  and  Davies  pleaded  to  the 
^^  first  count,  that  the  chapel  was  part  and  parcel  of  the 

seetory  of  Wrington  ;  that  it  belonged  to  the  rector  to 
appoint  the  curate ;  that  Leeoes^  in  right  of  his  rectory, 
appointed  S.  T.  Wylde  in  1795|  and  that  on  the  12th  of 
Mm^  I826»  LeeveSf  in  the  same  right,  appointed  the 
Defendant  Davies^  and  presented  him  to  the  bishop; 
and  ooncluded  by  traversing  the  custom  set  oat  by  the 
Plaintiffs. 

In  the  plea  to  the  second  count,  they  set  up  the  same 
title,  and  traversed  the  act  of  parliament 

In  a  third  plea  to  both  counts,  they  traversed  the 
election  by  the  Plaintiffs. 

The  bishop  disclaimed  any  thing  in  the  chapel,  ex-* 
cept  to  license  the  ministers. 

Issue  was  joined  on  the  above  traverses. 

At  the  trial  before  Uttledale  J*,  Somersetshire  Summer 
assizes,  1828,  the  Plaintiffs  produced,  in  support  of  their 
olaim,  the  following  documentary  evidence : 

1st  An  entry  in  a  book  found  in  the  registry  of  tbe 
Bishop  of  Bath  and  Wdls^  entitled, 

^  Registrum  instnimentorum  clericorum  exhibit,  in 
viaitaooe  trienniali  Epali  Bathon.  et  JVellen.  in  anno 
1606. 

*'  BURRINGTON. 

*^  Johatmes  Tristram  cliciis  ordinat  presbiter  per 
Dum  WiUikitt  Cestren.  Epuni  8  AprUis  1576,  admiss.  ad 
cura  animar.  in  ecclift  ib*".  per  Dum  Ricardum  Forster^ 
dicii  nup.  rectorem  de  Wrington  juxtd  consuettuL  Sfc. 
27  Septembris  1591.  Licentiat.  ad  concionand.  per 
Diun  Thmnd  nup*  Bathon,  et  Wellen,  Epum  7  Januar. 
1588." 

2dly.  The  following  extract  from  the  parliamentary 
survey  of  1649:  — 

"  Parish 


IN  THE   9th  &  lOTH    YeARS   OF   G£0.  IV.  Ml 

^  Parish  of  Berringion.    There  is  in  it  a  chqrch  or        liS9. 
chapel,  being,  as  we  oonceive»  a  donatiTe»  woith»  per       aLLv^ 
annwn^  about  three  and  forty  pounds.  «. 

**  The  minister  there  hath  usmlly  been  Acted  l^  the  T^  BMap  if 
jmrishioners  of  Berrington,    and   apfrooed  t^  i^  the 
rector  of  Wrington.     The  tithes  of  conit  hvj%  wood^ 
and  teazles,  payable  out  of  the  parish  of  Berringtam  to 
the  parish  of  WringUm^  are  worth,  per  armum^  WL^ 

Sdly.  The  instrument  of  the  rector's  apporoTal  ai^ 
admission  of  Mr.  Inman^  bearing  date  12th  My  17i4» 
and  preserved  in  the  bisliop's  registry.  By  this  instru** 
ment,  Henry  Wataiandi  the  then  rector  of  WHi^tmi 
(after  reciting  tlie  election  and  nomination  of  Jnman  by 
the  parishioners  of  Burrington^  their  presentation  of  him 
ti^  the  rector  for  his  approbation,  and  for  the  purpose 
of  admitting  him,  according  to  the  tenor  of  a  certain 
statute  relating  to  the  said  chapel),  approved  of|  ad-t 
mitted,  and  presented  Inman  to  be  licensed  to  the  aaid 
chapel. 

4thly.  The  instrument  of  the  D^ndaat's,  I^eeves^ 
approval  and  admission  of  Wylde,  expressed  in  thf  same 
form  as  the  instrument  by  which  Dr.  JVaterland  had 
approved  of  and  admitted  Inman* 

The  Plaintiffs  then  proved,  that,  a  day  or  two  befort 
the  election  of  Arnold^  a  church  rate  was  made,  and  that 
k  was  agreed  at  the  election  to  go  by  that  rate;  tha( 
every  one  who  was  at  the  election,  and  whose  name  was 
on  the  rate,  voted ;  the  proxy  of  an  absent  person  was 
refused,  because  his  principal's  name  was  not  on  the 
rate ;  and  the  vote  of  one  present,  who  was  not  on  the 
rale,  was  admitted. 

The  Defendants  relied  mainly  on  the  following  ex- 
tract from  the  ecclesiastical  survey  of  26  H.  8« : 

*<  Wrington^  with  the  chapel  rf  Berringtoa  atinesed* 
The  rectory'  there  is  worth  by  the  year,  in  demean^ 
lands,  40f.     Prsediat  tithes,  28^     Tithe  of  wool  imd 

Z  4  lambs, 
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1829»       lambs,  75.     Oblations,  with  personal  tithes,  14/.  14s.  8cL 
A   '  ^^    pence  paid   to   the   archdeacon    of    fVellSf    as   of 

V.  synodals,  75.  6d.     To  the  bishop,  as  of  procurations,  IScL 

The  Bbhop  of  Xo  the  abbot  of  Glastonbury^  as  a  pension,  405.     And 
Wxufc       ^^  certain  priest,  celebrating  in  the  said  chapel  an- 
nexed, for  his  stipend  annually,  by  composition,  665. 8^:" 

On  an  entry  in  the  parish  book  of  Burrington  as  follows : 

**  AprU  SO.  1744.  At  a  general  meeting  of  the  fn- 
habitants  of  the  parish  of  Burrington^  notice  being  giTen 
on  the  Sunday  before  in  the  parish  church,  the  Rev. 
Mr.  George  Inman  was  unanimously  elected  chaplain  of 
the  said  church  of  Burringtonj  vacant  by  the  death  of 
Mr.  Wilksj  by  us,  whose  names  are  hereunto  subscribed, ' 
haying  a  right  to  elect  upon  the  account  of  faying  four 
pounds  to  the  said  chaplain  over  and  above  his  tithes  :** 

On  another  entry  in  the  parish  books  o(  Burrington^  of 
the  election  of  Mr.  Wi^  to  the  cure  on  the  9th  of 
Marchy  1795^  in  the  same  form  as  the  entries  touching 
the  election  of  Inman : 

And  they  objected  to  the  admission  in  evidence  of  the 
Plaintiff's  first  document,  the  register  of  visitations  in 
1606. 

The  document,  however,  was  received,  and  a  verdict 
was  found  for  the  Plaintiffs,  in  which  the  jury  also  dis- 
posed of  some  objections  made  on  tiie  part  of  the  Dc^- 
fendants  to  the  sufficiency  of  the  notice  of  the  disputed 
dection,  and  of  the  rate  on  which  that  election  appeared 
to  have  proceeded. 

Meremether  Serjt.  moved  for  a  new  trial,  chiefly  on 
the  ground  that  the  register  of  visitations  of  1606  had 
been  improperly  received  in  evidence,  as  containing,  not 
the  original  admission  of  the  person  named  in  it,  but 
merely  a  statement  made,  it  did  not  appear  by  whom, 
of  transactions  anterior  to  the  date  of  the  register  ; 

And  that  the  qualified  custom,  proved  at  the  trial  for 

such 


Arnold 
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such  persons  to  vote  as  contributed  to  the  church  rate        1829. 
did  not  sustain  the  absolute  right  in  all  the  parishioners. 
as  alleged  in  the  declaration. 

He  also  moved  in  arrest  of  judgment  that  the  Plain-  The  Bishop  of 
tiSs  ought  to  have  shewn  a  seisin,  either  in  themselves,        w^lls. 
or  in  those  under  whom  they  claimed ;  but  that  being 
unincorporated,  and  a  mere  fluctuating  body,  they  were 
incapable  of  having  such   a  seisin.     R.  v.  Marquis  of' 
StqffbrcL  {a)     Russell  v.  Men  of  Devon,  {b)     Fanwoorth 
v.  Bishop  of  Chester,  [c)     Com.  Dig.y  Pleader^  3. 1.  4. 

But  the  judgment  of  the  Court  was  confined  to  the 
other  points. 

'Wilde  and  E.  Lawes,  Seijts.  shewed  cause.  The 
bishop's  register  was  properly  received  in  evidence. 
Registei*s,  when  brought  from  the  proper  custody,  are 
evidence  of  the  facts  stated  in  them,  and  it  has  never 
been  decided  that  further  proof  should  be  adduced  of 
such  facts.  Bullen  v.  Michel  {d)^  Bishop  of  Mcath  v. 
Bdfield  {e). 

As  to  the  alleged  variance  in  the  proof  of  the  custom, 
the  best  evidence  of  that  custom  is  the  parliamentary 
survey  of  1649,  in  which  document  no  mention  is  made 
of  any  qualification.  The  limitation  of  the  right  to 
those  who  paid  rates  is  not  mentioned  previously  to  the 
y^ar  1744,  and  it  was  probably  then  resorted  to  as 
affi>rding  the  readiest  means  of  ascertaining  who  were 
parishioners,  and  not  with  any  view  to  narrow  the 
suffrage. 

Merewether.  If  the  entry  in  the  register  had  been 
the  entry  of  an  exhibit  at  the  bishop's  visitation,  there 

(a)  3  T.  R.  646.  (d)  %  PricCf  399* 

(b)  a  r.  R.  667.  (e)  1  Wih.  aij. 
{c)  4B.&C.  S5S' 

would 
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1M9.       would  have  been  no  objection  to  reeeiving  it  in  evidence ; 

^  "" '  ■        bot  it  is  the  entry  of  a  parol  declaration  as  to  a  particular 

9.  fact,  of  which  the  party  making  the  declaration  could  hare 

The  Bbhop  of  no  knowledge  but  by  general  reputation ;  and  general  re- 

-m^^^       putadon  is  not  admissible  evidence  of  a  particular  fact. 

Bex  V.  Erismdl.  (a)    As  to  the  custom,  there  is  no 

evidence  of  any  common  law  custom,  at  least  of  suffi<* 

'  cient  validity  to  deprive  the  rector  of  his  common  law 

right  to  present ;  for  in  Gapey.  Handley  (6),  Lord  Marn^ 
Jidd  said,  **  The  restriction  of  the  presentation  to  the 
select  body  is  the  most  reasonable  restriction  that  can 
exist :  a  popular  election  of  a  minister  raises  fiimea 
and  heats  among  the  parishioners,  and  tends  much  to 
destroy  Christian  charity."  The  ecclesiastical  survey 
makes  no  mention  of  the  custom.  The  expression ,/M4rto 
amsuetudinem  in  the  bishop's  raster  may  apply  to  a 
mere  ecclesiastical  custom,  which  may  exist  after  forty 
years,  and  need  not  be,  like  a  common  law  costom,  from 
time  immemorial.  And  the  parliamentary  survey  con- 
firms this  view  of  the  case,  by  employing  the  word 
ttttftx%  instead  of  irmnem^rially.  The  usages  too^  which 
has  prevailed  at  the  elections,  of  which  evidence  has 
been  given,  is  indicatory  rather  of  an  eocleuastioal 
than  a  common  law  custom.  The  4L  payment,  in  re* 
spect  of  which  the  parishioners  appear  to  have  voted,  is 
probably  the  same  charge  which  was  paid  by  the  rector 
at  the  time  of  the  ecclesiastical  survey,  and  the  nomi* 
nation  of  their  curate  was  probably  conceded  to  them 
in  consideration  of  their  relieving  the  rector  of  that 
charge. 

Best  C.  J.  The  bishop's  register  was  properly  re* 
ceived  in  evidence ;  but  as  sufficient  attention  has  not 
been  paid  to  the  question  whether  this  was  an  ecclesias- 

{a)  sT.R,  707.  (b)  3  T.  R.  %^i.  n. 

tical 
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tical  or  a  common  law  custom,  and  as  the  attention  of       1829* 
the  jury  ought  to  have  been  directed  to  that  point,  the      TT^rT*^ 
cause  must  be  tried  again.  ^^ 

The  register  is  evidence  of  the  business  transacted  The  Biihop  of 
at  the  bishop's  visitation  :  he  there  enquires  how  parishes  WKiLA» 
are  served,  and  how  clergymen  have  been  appointed; 
and  those  enquiries  would  lead  him  to  ascertain  whether 
a  clergyman  had  been  appointed  under  a  custom  or 
not ;  but  the  answers  furnished  to  him  would  not  shew 
whether  the  custom  were  a  common  law  or  an  ecclesi- 
astical custom.  In  the  present  instance  we  must  en- 
deavour to  ascertain  that  point  from  the  usage.  But 
the  elections  of  1744  and  1795  afford  strong  indications 
that  this  was  not  a  common  law  custooif  and  are» 
besides,  altogether  at  variance  with  the  custom  allt^;ed 
in  the  declaration*  When  it  appears  that  within  100 
years  the  curacy  was  worth  only  from  40/.  to  501*  a 
year,  and  that  a  portion  even  of  that  amount  is  made  up 
of  tithes,  can  it  be  supposed  that  the  inhabitants  have 
paid  4/.  a  year  immemorially  ?  It  is  observable,  too, 
that  no  evidence  has  been  given  on  the  subject  of  the 
payment  by  the  rector,  mentioned  in  the  ecclesiastical 
survey.  The  right  of  nominating  the  curate  is  by  com- 
mon law  in  the  rector,  and  we  should  require  a  custom 
of  the  nature  relied  on  in  this  action  to  be  very  clearly 
proved.  Nothing  is  so  likely  to  engender  feuds  in  the 
parish,  and  bad  feeling  between  the  rector  and  his 
parishioners,  as  the  depriving  the  rector  of  that  right 
which  he  is  best  qualified  to  exercise.  Inasmuch, 
therefore,  as  the  evidence  of  this  custom  is  not  clear 
and  satisfactory,  the  rule  for  a  new  trial  must  be  made 
absolute. 

Park  J.  It  is  desirable  that  the  rector  should  have 
the  nomination  of  all  the  clergymen  under  his  control ; 
he  is  the  best  judge  of  their  principles  and  attainments, 

and 
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1829.        and  the  best  able  to  take  precautions  against  the  holding 

^  -'      forth  one  doctrine  in  the  morning  and  another  in  the 
Arnold  .  t>        ,  i.         i_  •  •      • 

^^  evening.     But  tliere  ought  to  be  more  mvestigation  as 

The  Bishop  of  to  the  nature  of  the  custom  on  which  the  Plaintiffs  sue ; 
Welu"  *"^*  therefore,  the  rule  for  a  new  trial  must  be  made 
absolute.  I  incline  to  think  the  bishop's  register  was 
properly  received  in  evidence ;  the  strict  enquiries  made 
at  visitations  render  it  a  very  authentic  repository  of 
facts,  as  those  who  have  attended  at  such  meetings  will 
readily  perceive. 

BuRROUGH  J.  I  think  that  there  ought  to  be  a  new 
trial  in  this  case,  for  the  reasons  wliich  have  been  stated. 
But  I  am  further  of  opinion  that  the  bishop's  register 
ought  not  to  have  been  received  in  evidence,  at  least,  as 
evidence  of  the  custom.  The  yfovdsjtixta  consuetudinem 
are  ambiguous,  and  unless  the  entry  shewed  a  clear  im- 
memorial custom,  it  ought  not  to  have  been  admitted. 

Gaselee  J.  concurring  in  the  propriety  of  a  new  trial, 
the  rule  was  made 

Absolute. 
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Doe  dem.  Davies  v.  Creed.  Feb.  5. 

Doe  dem.  Davies  and  Cheese  v.  Creed. 

npHE  lessors  of  the  Plaintiff  in  these  two  ejectments,  i.  Where  two 
had  obtained  two  several  judgments  in  the  same  "<f^''-'  *re  is- 
term  agamst  one  Chinn ;    upon  which  judgments  they  day  upon 
sued  out  two  writs  of  elegit^  tested  the  same  day  and  judgments 

same  term,  and  delivered  them  to  the  sheriff  together,  "^^  ^  *°    ? 

'  o  '   same  term^  tne 

to  be  executed.  sheriff  may 

The  inquisitions  on  both  were  taken,  and  dated  sist  ®^f°*^  o" 

each  an  entire 
of  3%  1825.  moiety  of  the 

The  inquisition  on  the  first  elegit^  after  finding  the  Defendant's 

property  that  Chinn  was  seised  of  at  the  time  of  the  ^^ .'  ^ '  °"^ 

judgment,  and  the  persons  by  whom  it  was  occupied,  are  at  the  suit 

and  setting  out  a  moiety,  stated  the  delivery  of  such  ^'^^}^V^^^ 

moiety  to  Davies  in  the  usual  way.  the  inquisition 

The  inquisition  on  the  second,  after  finding  Chinn  to  on  ^^e  second 

be  seised  of  the  same  property  in  the  hands  of  the  same  ^hXa  moi^' 

occupiers,  proceeded  as  follows:  —  "  A  moiety  of  all  has  been  ex- 

which  said  hereditaments  and  premises  hath  been  this  Jf"*^^^  °"  ^^^ 
day  extended  by  me,  the  said  sheriff,  in  a  certain  other       2.  Where  a 

action  against  the  said  E.Chinn^  at  the  suit  of  JT.  Z)a-  party  defends 

w>5."     It  was  then  found  that  certain  portions  of  the  ^^  landlord 

premises  (there  described)  were  a  true  and  equal  moiety  and  the  occu- 

of  the  said  lands  and  tenements  of  Chinn  ;  and  the  de-  P*^" .    *^® 

premises  have 

livery  of  such  moiety  to  Davies  and  Cheese  was  averred  suffered  judg- 

in  the  usual  way.  "»e"t  by  <^e- 

The  lessors  of  the  Plaintiff  thereupon  commenced  the  ^^^  object  that 

above  actions,  to  obtain  possession  of  the  premises.  the  occupiers 

The  Defendant*  who  was  not  in  occupation  of  any  of    ^^^  ^^^  ^?' 

^  "*         ceived  notice 

the  premises,  but  who  claimed  them  under  a  conveyance  to  quit  from 
from  Chinn,  was  by  rule  of  Court  joined  with  the  ^^«  ^"sor  of 
occupiers  to  defend  as  landlord ;  and  by  the  terms  of 

ih« 
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18^9.  the  rule,  in  case  the  occupiers  should  neglect  to  appear, 
the  Defendant  might  appear  by  himself  and  defend  his 
title  to  the  premises,  he  consenting  to  enter  into  the 
like  rule  as  the  occupiers  in  case  they  had  appeared; 
the  Plaintiff  to  be  at  liberty  in  such  case  to  sign  judg- 
ment against  the  casual  ejector,  but  execution  thereon  to 
be  stayed  till  the  Court  should  make  further  prder;  the 
Defendant  to  admit  himself  to  be  in  the  actual  posses- 
sion of  the  premises. 

The  occupiers  did  not  defend,  and  judgment  wa^ 
signed  against  them ;  but  they  had  been  in  occnpatioft 
previously  to  the  date  of  the  judgments  on  which  the 
elegits  had  issued. 

At  the  trial  of  the  causes  before  GaseUeJ.  last  Here-- 
ford  summer  assizes,  it  was  among  other  things  otjected 
on  behalf  of  the  Defendant  in  the  first  ejectment,  that 
no  proof  had  been  offered  of  any  notice  to  quit  given  to 
die  occupier,  and  that  without  such  notice  the  lessors 
of  the  Plaintiff  could  not  recover.  The  Plantiff  was 
thereupon  nonsuited. 

Upon  the  second  ejectment,  evidence  having  been 
given  of  a  disclaimer,  the  like  objection  could  not  be 
made;  but  it  was  urged  that  the  inquisition  on  the 
second  elegit  was  void,  for  delivering  to  the  lessors  of 
the  Plaintiff  the  whole  instead  of  the  half  of  the  second 
moiety  of  CkinrCn  proj^erty. 

The  learned  Judge,  however,  overruled  the  objection ; 
and  it  appearing  that  the  alleged  conveyance  from  Chinn 
to  the  Defendant  was  a  gross  frand,  a  verdict  was  found 
for  the  Plaintiff  on  this  second  ejectment. 

On  the  part  of  the  Plaintiff, 

Andrews  Seijt  obtained  a  rule  nisi  to  set  aside  the 
nonsuit,  and  have  a  new  trial  m  the  first  cause;  and  on 
the  part  of  the  Defendant  Ludhrw  Serjt.  obtained  a  rule 
nisi  to  set  aside  the  verdict  for  the  Plaintifi^  and  enter 
instead  a  nonsuit  in  the  seccmd  cause. 

Thfe 
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The  two  rules  were  argued  together.  IS2S. 

Andrews  Serjt.     The  Defendant  could  not  in  the  first 
Action  take  any  advantage  of  the  circumstance,  that 
notice  to  quit  had  not  been  given  to  the  occupiers  of  the 
premises  in  question.     As  they  had  suffered  judgment 
by  default,  and  he  had  been  permitted  to  defend  with 
a  view  to  protect  his  own  title,  he  was  bound  to  rely  on 
that  alone,  and  could  not  take  advantage  of  any  thing  that 
had  passed  between  the  lessor  of  the  Plaintiff*  and  the 
occupiers;  for  it  might  very  well  be  that  the  lessor  of 
the  Plaintiff*  might  have  no  interest  in  disputing  the 
claim   of  the   occupier,  and   might  have   brought  the 
^ectment  scdely  for  the  purpose  of  defeating  a  claim  of 
the  Defendant  in  a  different  right.     It  had,  therefore, 
been  decided  in  Doe  v.  WiUiams  (a),  that  where  a  party 
defends  as  landlord,  he  cannot  object  that  notice  to  quit 
has  not  been  given  to  the  tenants  in  possession.     And 
the  recent  rule  of  Court  in  the  King's  Bench  requires 
that  in  such  a  case  the  landlord  shall  admit  himself  to 
be  in   possession,    and    shall    rely  only  on   his  own 
tide,  {b) 

Then  the  two  judgments  being  of  the  same  term,  and 
the  elegits  being  both  tested  the  same  day,  the  execu- 
tion of  the  second  was  regular,  for  there  is  no  legal 
division  of  a  day ;  the  writ  orders  the  sheriff*  to  deliver 
to  the  Plaintiff*  a  moiety  of  the  lands  of  which  the  De- 
fendant is  seised  on  the  day  the  writ  comes  to  the 
8heriff*'s  hand:  so  that,  if  two  writs  come  the  same 
day,  the  sheriff*  cannot  do  otherwise  than  give  on  each  a 
moiety  of  the  whole  land  possessed  on  that  day.  The 
Attomey-General  v.  Andrew  {c)  is  an  autliority  in  point ; 
and   in   Huyt  v.  Cogan  ((/),   and  Bumham  v.  Pain  (e\ 

(a)  Co<wp,6%u  (d)  Cro.EUz.4^2* 

(h)  4B.^  J,  196.  (e)  %  BrawnL  97. 

(c)  Hardn  23. 

which 


Doe  dem. 
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1829.        which  may  be  cited  on  the  other  side^  it  may  be  inferred 

that  the  writs  were  not  delivered  on  the  same  day ;  for 

Davibs       Co?nj/ns  {Com,  Dig.  Exec.  C  14. )?  referring  to  those  cases, 

'^'  lays  it  down,  ^*  if  two  have  judgment,  and  one  sues  an 

Creed 

elegii  and  has  a  moiety,  and  afterwards  the  other  sues 

au  elegit^  the  sheriff  shall  deliver  but  a  moiety  of  the 

residue." 


Ltidlow  Serjt.  contra.  The  Defendant  was  entitled  to 
object  that  notice  to  quit  had  not  been  given  to  his 
tenants.  The  tenants  were  in  before  the  judgment,  and 
an  outstanding  term,  in  whomsoever  vested,  is  a  bar  to 
an  ejectment  Besides,  the  lessor  of  the  Plaintiff,  who 
claimed  through  Chinn^  could  not  stand  in  a  better 
situation  than  Chiiin  himself;  and  as  the  occupiers  were 
tenants  from  year  to  year,  Chinn  himself  could  not  have 
ejected  them  without  proving  a  notice  to  quit 

As  to  the  elegit^  it  has  been  clear  law  from  Hujft  v. 
Cogan  to  the  present  day,  that  where  a  second  elegit  is 
executed  against  the  lands  of  the  same  defendant,  the 
sheriff  can  only  take  a  moiety  of  what  remains  after  the 
execution  of  the  first  The  only  authority  to  the  con- 
trary is  Fitz.  Abr.  Exec.  pi.  137.,  the  credit  of  which  is 
much  shaken  by  a  quod  mirum  interjected  by  the  learned 
compiler.  And  though  there  seems  to  have  been  an 
exception  in  the  case  where  the  two  judgments  are  of 
the  same  term,  and  in  favour  of  the  same  party,  (for 
the  case  in  Hardres  goes  no  further),  that  proceeds  on 
the  fiction  that  the  term  is  but  one  day ;  and  so  upon 
the  second  elegit^  the  sheriff  gives  a  moiety  of  the  lands 
of  which  the  defendant  was  seised  on  that  day.  But 
where  the  inquisition  on  the  second  elegit  recites  the 
inquisition  on  the  first,  and  so  the  sheriff  admits  himself 
to  have  received  notice  that  one  moiety  is  already  gone, 
the  fiction  is  excluded  by  the  reality  of  the  actual  find- 
ings 
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ing,  and  the  sheriff  can  only  gire  a  moiety  of  that  re-        1829. 
sidue  which  the  Defendant  is  found  to  be  seised  of;' 
especially  where,  as  in  the  present  case,  the  two  judg- 
ments are  in  favour  of  different  Plaintiffs. 
•  S09  Fin.  Abr.  Exec.  594.  is  expressly  in  point :    "  If 
there  be  two  judgro^ts  for  100/.  each,   and  eUpt  on 
one,  and  inquisition  finds  he  has  twenty  acres,  and  ten 
of  them  are  extended,  and  then  an  elegit  is  sued  upon 
the  other,  and  inquisition  finds  he  has  ttx>enty  acres,  and 
thereupon  the  other  ten  acres  are  extended,  no  audita 
querela  lies ;  per  Holt  C.  J. :   at  which  Sir  Bartholomew 
Shower^  at  the  bar,  shook  his  head ;  whereupon  HoU 
said  on  his  word  it  was  true.     If  there  be  two  judg- 
moits,  and  the  Defendant  is  seised  of  twenty  acres,  and 
a  moiety  of  them  is  extended  upon  one,  and  an  extent 
goes  upon  the  other,  and  inquisition  thereupon  finds 
him  seised  of  twenty  acres,  without  any  notice  of  the 
former  extent^  and  hereupon  the  other  moiety  is   ex- 
tended, this  is  well,  though  in  fruth  a  moiety  of  the 
remaining  moiety  ought  to  be  extended." 

Best  C.  J.     I  am  clearly  of  opinion,  that  there  is  no 
fiNindation  for  the  objection  which  has  been  made  to  the 
execution  of -the  second  elegit.     That  writ  was  given  by 
the  statute  of  West.  2.  c.  18.,  the  language  of  which  is, 
quod  vicecomes  Jleri  facial  de  terris  et  catallisy  vel  quod 
liberet  omnia  catalla,  exceptis  bobus  et  afris  carucce^  et 
medietatem    terrce  quousque  debitum  fuerit  levatum  per 
raiionabile  pretium  et  extentum.     Undoubtedly  the  sheriff 
is  to  take  only  a  moiety :  but  the  question  is,  to  what 
time  do   the  words   of  the   statute  relate?     I   am  of 
opinion  they  relate  to  the  time  of  issuing  the  writ.    The 
sheriff  must  take  on  each  writ  a  moiety  of  the  lands  that 
the  Defendant  has  at  the  time  of  issuing  that  writ.  Now 
at  the  time  when  these  two  writs  issued,  the  Defendant 
had  the  whole  of  the  lands  in  question,  and  the  sheriff 

Vol.  V.  A  a  was. 
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1829.       was,  therefore,  bound  to  take  a  moiety  on  each.    This 
jw"^',         is  the  principle  on  which  all  the  cases  have  proceeded. 
Da  VIES      Upon  a  writ  issued  subsequently  to  a  prior  execution^ 
^*  the  sheriff  can  only  take  the  moiety  of  the  moiety  that 

remains ;  but  if,  at  the  time  of  issuing  two  wnts,  the 
Defendant  is  in  possession  of  the  whole  of  his  land,  the 
sheriff  may  take  a  moiety  under  each ;  and  there  is  no 
difference  in  the  case  whether  the  two  writs  are  at  the 
suit  of  the  same  or  of  separate  parties,  provided  they 
are  tested  at  the  same  time,  and  have  relation  to  the 
same  day.  Such  was  the  case  in  the  present  instance; 
and,  therefore,  if  the  sheriff  were  to  take  under  each 
writ  a  moiety  of  what  the  Defendant  had  at  the  time  the 
writ  issued,  he  would  take  one  moiety  under  one  writ, 
and  the  remaining  moiety  under  the  other.  To  this 
conclusion  we  must  have  come,  even  without  the  aid  of 
a  decision  on  the  point.  But  the  case  of  the  Attorney" 
General  v.  Andrew  is  an  express  authority  the  same  way, 
and  is  referred  to  by  Oomyns  as  such.  This  authority  is 
consistent  with  the  writ  and  the  statute;  it  guides  the 
way  to  which  justice  would  incline,  and  is  impeached  by 
DO  conflicting  decision.  The  rule,  therefore,  which  has 
been  obtained  on  the  part  of  the  Defendant  must  be 
discharged.  We  will  take  time  to  consider  the  other 
point  respecting  the  notice  to  the  tenants. 

Park  J.  and  Burrough  J.  concurred. 

Gasel££  J.  I  have  looked  through  all  the  cases, 
and  find  no  distinction  between  elegits  under  several 
judgments  at  the  suit  of  the  same  plaintiff,  and  elegits 
under  judgments  at  the  suit  of  several  plaintiffs. 

It  is  plain,  from  the  case  of  the  Attorney-General  v. 
Andrew^  that  upon  two  elegits  of  the  same  term,  at  the 
suit  of  the  same  plaintiff,  the  whole  of  the  Defendant's 
land  may  be  taken ;  and  there  is  no  reason  why  the  prac- 
tice 
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tice  should  be  different  where  the  judgments  are  at  the  1S29. 
suit  of  several  plaintiffs,  provided  they  and  the  writs  be 
of  the  same  term.  However,  independendy  of  any 
decision,  it  is  clear,  upon  looking  at  the  statute,  that 
the  sheriff  may  extend  under  each  writ  a  moiety  of  what 
the  Defendant  was  seised  of  on  the  day  the  writ  issued. 
The  rule  for  setting  aside  the  verdict  for  the  Plaintiff 
must^  therefore,  be 

Discharged. 

On  a  subsequent  day  {Feb.  ?•)  Best  C.  J.  said,  that 
the  rule  for  a  new  trial  in  the  first  cause  must  be  made 
absolute. 

Rule  absolute  accordingly. 


Taylge  and  Others,  Administratrixes  of  Feb.s. 

Folder,  v.  Lyon. 

npHIS   action,   by  Ann   Taylor  and  Mmy  Folder^  as  Declaration 

administratrixes   of  Sarah    Folder^    deceased,    was  ^'"^'^^edby 

allowing 

commenced  17th  September  1827,  upon  the  Defendant's  Plaintiff  to 

acceptance  of  a  bill  of  exchange.     The  letters  of  admi-  declare,  on  the 

J       ^  A  y     T\         7      ,  ^^^  same  cause  of 

Distration  were  dated  4th  December  1827.  action  as  sur- 

A  bill  was  filed  by  Defendant  in  the  Exchequer,  and  viving  part- 

an  injunction  granted  Michaelmas  term  1827.  ners  instead  of 

•»  o  i_  .  t       administra- 

The  injunction  was  dissolved,  on  the  merits,  at  the  trixes. 

dose  of  Trinity  term  1828. 

The  declaration  was  entitled  1st  day  of  Michaelmas 

term  1827. 

Pleas,  general  issue,  statute  of  limitations,  and  that 
Plaintiffs  were  not  administratrixes  at  the  commence- 
ment of  suit 

A  a  2  Wilde 
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1829.  Wilde  jSerjt  upon  an  affidavit  that  the  Plaintifis  were 

the  surviving  partners,  as  well  as  administratrixes  of  Sarah 
Folder^  and  that  at  the  commencement  of  the  action  their 
attorney  had  inadvertently  supposed  the  letters  of  ad- 
ministration to  have  been  then  granted,  moved  to  amend 
the  writ  and  declaration,  by  changing  the  description 
of  the  Plaintiffi  from  <^  administratrixes'*  to  ^^  surviving 
jkirtners"  in  which  character  the  action  might  be  main- 
tained; or  to  alter  the  title  of  the  declaration  from  Michael^ 
mas  term  1827  to  Hilary  term  1828. 

The  statute  of  limitations  would  have  been  fatal  to 
any  new  action. 

He  cited  T^e  Executors  of  the  Duke  of  Marlborough  v. 
Widmore  (a),  where  the  Plaintiffs  having  declared  as  ex- 
ecutors, on  a  promise  to  their  testator,  and  issue  having 
been  joined  on  a  plea  of  the  statute  of  limitation^  the 
Plaintiffs  were  allowed  to  amend  by  laying  the  promise 
as  made  to  themselves. 

Taddy  and  Spankie  Seijts.  shewed  cause.  In  7^ 
Executors  of  the  Duke  of  Marlborough  v.  Widfnore,  the 
Plaintiffs  were  only  allowed  to  amend  by  laying  the 
promise  to  themselves  as  executors  {b\  and  a  count  on 
such  a  promise  might  have  been  joined  with  a  count 
on  promises  to  their  testator.  But  a  count  on  pro- 
mises to  Plaintiffs  as  surviving  partners  cannot  be  joined 
with  a  count  on  promises  to  them  in  a  representative 
capacity,  or  to  the  person  whom  they  so  represent 
To  allow  the  present  amendment,  therefore,  will  be  in 
effect  to  allow  the  Plaintiff's  to  commence  a  new  and  a 
different  action,  and  at  the  same  time  to  deprive  the 
Defendant  of  the  advantage  to  which  he  would  be  en- 
titled if  that  action  had  been  commenced  in  the  regular 
way.     Besides,  here  there  is  nothing  to  amend  by,  which 

(a)  %  Str,  890.  (h)  4  Burr,  2449.     FitzgM*  193. 

in 
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in  Green  v.  Rennet  {a\  Btdler  J.  says,  is  a  circumstance        1829. 
by  which  the  Court  have  always  been  guided.  —   "^  ^ 

o. 
Best  C.  J.  Questions  of  amendment  are  questions  Lyon. 
for  the  discretion  oF  the  Court,  which  on  such  occasions 
is  to  be  so  exercised  as  to  do  justice  between  the  parties. 
The  Defendant  does  not  allege  that  he  has  been  pre- 
judiced by  the  death  of  any  witness,  and  I  think  the 
amendment  ought  to  be  permitted. 

Park  J.  Amendments  are  now  generally  allowed  at 
every  stage  of  the  pleadings,  for  the  advancement  of 
justice.  The  question  usually  is,  ^^  Will  any  injustice 
be  done  by  what  is  proposed  ?"  and  if  not,  the  amend- 
ment is  allowed.  By  allowing  this  amendment  we  shall 
prevent  expense,  and  confer  a  favour  on  the  Defendant^ 
instead  of  a  disadvantage ;  for  if  he  succeeds,  he  will 
obtain  his  costs,  which  he  could  not  have  done  as  the 
declaration  originally  stood. 

Burrough  J.  concurred;  and  on  payment  of  costs 
the  rule  was  made  absolute  as  prayed,  the  Defendant 
having  leave  to  plead  de  novo. 

Rule  absolute  accordingly. 

(a)  iT.R.  78a. 


A  a  3 
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1829. 


Feb.  6.  Wright  v.  Wales. 


Defendant,  as  '^PRESPASS  and  false  imprisonment.  At  the  trial 
fenreeve,  hav-  before  Holroyd  J.  last  Sttffblk  assizes,  it  appeared 

of  certain  that  the  Plaintiff  being   occupied  with   a  number  of 

lands,  over  teams  in  carting  and  spreading  beach  and  shingle,  for 
Plaintiff  was  ^^^  purpose  of  making  a  road  over  certain  town  lands 
making  a  road,  of  the  parish  of  fValberswick^  the  Defendant,  who,  as 
h  h  fenreeve  of  the  parish,  had  the  care  of  those  lands, 
be  acted ;  the  asked  him  by  whose  authority  he  was  so  employed. 
Plaintiff  said,    The  PlaintiflF  answered,  by  authority  of  the  magistrates; 

<Jthe  magu-  ^^^  ^  ^^  ^*^  "^^  exhibit  any  warrant  or  order,  the 
trates,  but  did  Defendant,  after  warning  him  to  desist,  caused  him  to 

no  exnibit        j^  taken  into  custody  by  a  constable,  and  carried  before 

any  warrant,  ^     ./ 

whereupon  the  ^  magistrate,  who  refused  to  receive  the  complaint,  and 

Defendant  ap- discharged  the  Plaintiff;  whereupon  this  action  was 
took  him  be-  commenced.  It  appeared  that  the  Defendant  thought 
fore  a  magts-  he  had  a  right  to  apprehend  the  Plaintiff^  and  was  not 
tlw^Df  ^*  actuated  by  malice.  The  jury,  under  the  direction  of 
ant  was  en-  the  learned  Judge,  found  a  verdict  for  the  Plaintifl^ 
titled  to  notice  leave  being  reserved  to  the  Defendant  to  move  to  enter 
7  &  8  G.  4.  ^  nonsuit  instead,  if  the  Court  should  be  of  opinion 
^.30.9 although  that  the  Plaintiff  was  doing  a  wilful  and  malicious  injury 

the  Plaintiff      ^j^j^j^  ^j^^  meaning  of  7  &  8  G.  4.  c.  30.  s.  24.,  or  that 

was  not  com-  °         . 

mitting  a  ma-  the  Defendant  was  entitled  to  notice  of  action  under 

Kcious  injury,    that  statute. 

fVilde  Seijt.  having  obtained  a  rule  nisi  accordingly. 

Storks  and  Bompas  Seijts.  shewed  cause.  It  is  per- 
fectly clear  that  the  Plaintiff  was  acting  in  the  exercise 
of  a  supposed  right,  and  therefore  was  not  a  person 

liable 
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liable  to  be  apprehended  as  doing  a  malicious  injury. 
Looker  v.  Hakomb.  {a)  But  unless  he  were  doing  a 
malicious  injury,  the  Defendant  could  have  no  colour 
for  apprehending  him,  and  therefore  was  not  entitle 
to  the  notice  of  action  which  the  statute  has  required 
for  persons  doing  any  thing  "  in  pursuance  of  that  act,'* 
(5.  41.)  The  apprehension  of  the  Plaintiff  was  not 
under  colour  of  that  act,  much  less  in  pursuance  of  it, 
and  the  Defendant's  supposing  he  had  authority  to 
apprehend,  does  not  vary  the  case.  It  is  not  distin- 
guishable from  Cook  v.  Leonard*  (i)  There,  the  De- 
fendant,  who,  as  constable  of  the  town  of  Stroudj  had, 
under  a  local  act,  authority  to  apprehend  all  vagrants 
witliin  the  limits  of  the  town  during  ike  hours  of  keeping 
voatchj  attempted,  during  the  day^  to  recover  from  a 
stable  a  dromedary  which  the  Plaintiff  had  been  ex- 
hibiting, and  being  resisted  by  the  Plaintiff,  assaulted 
and  imprisoned  him. 

It  was  held,  that  as  this  was  not  done  during  the 
hours  of  watch,  and  the  dromedary,  not  the  Plaintifi^ 
was  the  object  of  attack,  the  Defendant  was  not  entitled 
to  the  notice  of  action  provided  for  persons  doing 
any  thing  in  execution  of  or  under  the  authority  of 
that  act,  although  persons  exhibiting  beasts  in  the 
streets  were  subject  to  a  penalty  under  the  same  act. 
And  Bayley  J.  said,  "  Where  an  act  of  parliament  re- 
quires notice  before  action  brought  in  respect  of  any 
thing  done  in  pursuance  or  in  execution  of  Its  provi- 
sions, those  latter  words  are  not  confined  to  acts  done 
strictly  in  pursuance  of  the  act  of  parliament,  but  extend 
to  all  acts  done  bond  Jide  which  may  reasonably  be  sup- 
posed to  be  done  in  pursuance  of  the  act.  But  where 
there  is  no  colour  for  supposing  the  act  done  is  autho- 
rized, then  notice  of  action  is  not  necessary.  And 
where  an  act  of  parliament  says,  that  in  case  of  an  action 


1829. 


(a)  4  B'tngb.\%i. 


(^)  6JB.  efC.35I• 
A  a  4  brought 
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.brought  against  any  person  for  any  thing  done  in  pur- 
suance or  in  execution  of  the  act,  the  Defendant  shall  be 
entitled  to  certain  privileges)  the  meaning  is,  that  the 
act  done  must  be  of  that  nature  and  description  that  the 
party  doing  it  may  reasonably  suppose  that  the  act  of 
parliament  gave  him  authority  to  do  it     I  think  that^ 
in  this  case,  the  Defendants  had  no  reasonable  grounds 
for  thinking  that  the  act  of  parliament  gave  to  them, 
or  to  the  commissioners,  under  whose  authority  they 
acted,  any  power  to  remove  the  dromedary  from  the 
place  where  it  was  at  the  time  when  they  attempted  to 
remove  it,  and  that  being  so,  I  am  of  opinion,  that  the 
rule  for  a  new  trial  must  be  made  absolute." 


Wilde  replied,  that  the  Defendant  had,  as  fenreeve, 
the  care  of  the  land  which  the  Plaintiff  was  injuring; 
and  the  Plaintiff  having  declined  to  exhibit  the  autho- 
rity under  which  he  was  committing  the  injury,  the 
Defendant  was  bound  to  suppose  he  was  acting  mali- 
ciously :  so  that  the  apprehension  was  bond^fide  in  pur- 
suance of  the  act,  although  the  magistrate  afterwards 
did  not  find  sufficient  reason  for  the  detention  of  the 
plaintiff.  And  Gaby  v.  The  Wilts  and  Berks  Canal 
Company  i^a)  has  decided,  that  a  Defendant  who  acts 
bondjide  under  colour  of  a  statute,  may  be  entitled  to 
notice  of  action  where  he  has  fallen  into  an  error, 
although  the  party  complaining  against  him  may  not  be 
a  wilful  trespasser,  or  otherwise  an  offender  against  the 
statute.  Such  notices  arc  required  for  the  protection  of 
those  who  err  bondjide^  and  if  not  extended  to  them, 
would  be  useless,  for  persons  acting  legally  do  not  want 
them. 

Park  J.     I  am  clearly  of  opinion,  that  the  Defendant 
in  this  case  was  entitled  to  notice  of  action.     If  he  had 


(a)  zM.iaS. 580. 


been 
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been  acting  legally,  he  would  not  have  wanted  the  pro- 
tection afforded  by  the  notice.  But  if  he  made  a 
mistake  when  he  had  reason  to  suppose  he  was  acting 
in  pursuance  of  the  statute,  he  was  entitled  to  the  pro- 
tection given.  Gaby  v.  The  Wilts  and  Berks  Canal  Com- 
pony  is  in  point 


1829. 


BuRROUGH  J.  There  can  be  doubt  the  Defendant 
has  acted  illegally;  but  it  is  equally  manifest  he  had 
reason  to  suppose  he  was  acting  under  the  statute,  and, 
therefore,  he  is  entitled  to  the  notice  required. 

In  Holton  v.  Bddero^  in  the  time  of  Lord  Mansfield^ 
the  defendant,  a  magistrate,  having  ordered  his  groom 
to  saddle  a  horse,  the  groom  said,  ^^  Til  be  damn'd  if  I 
do,''  whereupon  the  defendant  committed  him.  The 
groom  having  sued  him  for  false  imprisonment,  was  non- 
suited, because  his  action  was  laid  in  the  wrong  county, 
it  being  holden,  that  the  defendant,  having  supposed  he 
had  a  right  to  commit,  was  entitled  to  be  sued  as  a  ma- 
gistrate, although  he  had  acted  without  jurisdiction. 

Gaselee  J.  In  Cook  v.  Leonard^  the  Court  said 
the  Defendants  had  no  colour  for  supposing  they  had 
authority  for  what  they  did ;  here  I  cannot  say  that  the 
Defendant  had  no  colour  for  supposing  he  ought  to 
apprehend  the  Plaintiff^  and,  therefore,  this  rule  must 
be  made 

Absolute. 


Best  C.  J.  was  at  chambers. 
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Feb.  6.  Alcock  i;.  CooKE  and  Another. 

Although  the  ^P ROVER  for  a  bowsprit.  At  the  trial  before  Best 
Due  y  o  C.3.  Lincoln  Summer  assizes,  the  Plaintiff  claimed 

Lanciuter  is  ^  '  ^ 

held  by  the  the  bowsprit  under  a  right  to  take  wreck  in  the  parbh 
king  separately  of  SuitoTiy  in  Lincolnshire^   and  adduced  the  following 

from  his  .  ^  .     <•  i  •    .  •  i 

crown,  a  grant  evidence  m  support  of  his  title : 

of  duchy  pro-  First,  An  extract  from  Domesday-book,  by  which  it 
perty  is  su  -  ^^  proposed  to  shew  that  Sutton  was  part  of  the  manor 
same  incidents  of  Grendham  or  Greetham. 

as  a  grant  Secondly,  A  grant  by  Charles  I.  (6  Car.  1631.)  under 

crown.  ^^®    Duchy    of  Lancaster  seal,   to   Charles    Harbord^ 

Therefore,    Christian  Favell,  and   Thomas  Youngs  and  their  heirs 

*^iiT  to^Jr*in  ("°^^''  ^^^°°^  ^^®  Plaintiff  claimed),  of  (among  other 
fee,  under  the  manors,  lordships,  castles,  hundreds,  &c.)  the  manor  of 
duchy  seal,  Greethaniy  in  the  county  of  Lincoln^  with  all  its  rights, 
which  was  in  naembers,  and  appurtenances,  the  reeve^jhip  of  Greetham^ 
the  possession   and  the  bailiwick  of  Greethaniy  and  all  lands,  tenements, 

^  '  "°  -fL  rents,  and  hereditaments  whatsoever  in  Greetham  and 
an  unexpired  ' 

lease  from  the  various  other  places  (but  not  mentioning  Sutton\  or  in  any 

duchy  for         ^^  either  of  them,  or  elsewhere  in  the  said  county  of  ii«- 

yearS)  (such  , 

lease  not  being  ^<^^>  called  or  known  by  the  name  of  the  lordship  or  manor 

recited  in  the  of  Gi'cetham  aforesaid,  to  the  said  lordship  or  manor, 
hc?d  void'not-  ''^eveship  or  bailiwick  of  Greetham  in  anywise  belonging 
withstanding     or  appertaining,  or  as  member,  part,  or  parcel  of  them  or 

there  had  been  ^^^  ^f  them  being  heretofore  had,   known,    accepted, 

a  user  under  ^  ^  i       .  .      „    .    . 

the  grant  from  occupied,  used,  or  reputed,  with  all  their  appurtenances, 

the  date  of  it    (which  said  lordship  or  manor  of  Greetham^  and  other  the 

1760.  premises  before  granted,  were,  by  a  particular  thereof^ 

mentioned  to  be  altogether  parcel  of  the  ancient  lands 

and  possessions  of  the  duchy  of  Lancaster^  in  the  county 

of  Lincoln^)  and  all  and  singular  granges,  farms,  &c., 

and 
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and  all  rents,  revenues,  and  services,  rents-charge,  rents-  1829. 
scot,  &C.,  yearly  rents,  increased  rents,  fee  farms,  &c;, 
courts-leet,  &c.  and  all  that  to  courts-leet  did  in  anywise 
belong,  &c.  immunities,  acquittances,  and  hereditaments  Cookk. 
whatsoever,  with  all  and  singular  their  rights,  members, 
and  appurtenances,  of  what  kind  or  nature  soever  they  be, 
or  by  what  name  soever  they  are  known,  deemed,  called, 
or  acknowledged,  situate,  lying,  and  being,  issuing,  grow- 
ing, renewing,  happening,  or  arising  in  or  within  the 
lordships,  manors,  hundreds,  towns,  places,  fields, 
parishes,  or  hamlets  aforesaid,  or  in  or  within  any  or 
either  of  them,  or  elsewhere,  or  wheresoever  to  the 
aforesaid  castles,  lordships,  manors,  hundreds,  mes- 
suages, lands,  tenements,  and  hereditaments,  and  other 
the  premises  by  those  presents  before  granted  or  men- 
tioned so  to  be,  to  any  or  either  of  them,  or  to  any  part 
or  parcel  thereof  in  anywise  belonging,  appertaining, 
incident,  appendant,  or  incumbent,  or  as  member,  part, 
or  parcel  of  the  same,  being  at  any  time  theretofore  had, 
known,  accepted,  occupied,  and  demised,  leased,  or  re- 
puted, and  the  reversion,  &c.  dependent  or  expectant  of, 
in,  or  upon  any  gift  or  gifts  in  fee-tail,  or  any  demise  or 
grants  for  the  term  or  terms  of  life,  or  lives,  or  years, 
and  also  all  rents  reserved  upon  any  demise  or  grant, 
demises  or  grants : 

And  by  the  same  letters  patent  the  said  king  did  also 
grant  unto  the  said  Charles  Harbord^  Christian  Favell, 
and  Thomsis  Youfig,  their  heirs  and  assigns,  that  they, 
their  heirs  and  assigns,  should  from  thenceforth  for  ever 
have,  hold,  and  enjoy  within  tlie  aforesaid  castles,  lordships, 
manors,  hundreds,  lands,  tenements,  and  hereditaments, 
and  all  and  singular  other  the  premises  thereby  granted, 
as  many,  as  great,  such,  the  same,  and  the  like  courts- 
leet,  views  of  frankpledge,  hundred  courts,  law  days,  assize 
and  assay  of  bread,  wine,  and  beer,  goods  and  chattels 

waived^ 
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1829.  waived,  estrays,  deodands,  escheats,  relief,  herfots, 
free- warrens,  bawkings,  huntings,  and  all  other  rights^ 
Jurisdictions,  and  franchises,  liberties,  privileges,  customs^ 
immunities,  acquittances,  profits,  commodities,  advantageSf 
emoluments,  and  hereditaments  whatsoever,  as  and  whick, 
and  as frily,  freely,  and  v^hoUy,  and  in  as  ample  manner  and 
frjrm  as  any  abbot  or  prior  of  any  late  monastery,  abbey,  or 
priory,  or  any  Duke  of  Lancaster,  or  any  other  person  or 
persons  at  any  time  having,  possessing,  or  being  seised  of 
the  aforesaid  castles,  lordships,  manors,  messuages,  lands^ 
tenements,  and  hereditaments,  and  other  premises  therein- 
before granted  or  mentioned  so  to  be,  or  any  parcel  thereof^ 
eoer  had,  held,  used,  or  enjoyed,  or  ought  to  have  had,  hdd^ 
used,  or  enjoyed  in  the  premises  thereinbtfore  granted  by 
reason  or  pretext  of  any  act  or  acts  of  parliament,  or  of 
any  charter  of  gift,  grant,  or  confirmation,  or  by  reason 
of  any  letters  patent  by  the  said  king  or  any  of  his 
progenitors  or  ancestors  then  late  kings  or  queens  of 
England  theretofore  had,  made,  granted,  or  confirmed, 
or  by  reason  or  pretext  of  any  lawful  prescription,  use, 
or  custom  theretofore  had  or  used,  or  by  any  other 
lawful  means,  right,  or  title  whatsoever ;  and  as  fully, 
freely,  and  wholly,  and  in  as  ample  manner  and  form  as 
the  said  king,  or  any  of  his  progenitors  or  ancestors, 
then  late  kings  or  queens  of  England,  had  had  or  en- 
joyed, or  ought  to  have  had  or  enjoyed  in  the  premises 
thereinbefore  granted  or  mentioned  so  to  be,  or  in  any 
part  or  parcel  thereof,  or  by  reason  or  pretext  of  the 
premises  or  of  any  parcel  thereof:  except  always  never- 
theless,  and  out  of  that  grant  altogether  reserved  all  knighfs 
fres,  wards,  wards  and  marriages  of  the  premises,  and  all 
services  Jbr  or  in  respect  thereof,  and  all  advawsons,  do- 
nations,  free  dispositions,  and  right  of  patronage  of  all  and 
singular  rectories,  churches,  vicarages,  chapels,  and  all 
other  ecclesiastical  benefices  whatsoeoer  to  the  prev^ises,  or 

any 
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any  or  either  of  them  in  am/wise  belongings  appertaining^  •      1829. 
incident^  appendant,  or  incumbent,  and  also  except  all  royal 
mines  of  gold  and  silver,  being  or  to  be  found  within  or 
upon  the  premises,  and  all  prerogatives  to  the  same  mines 
belonging. 

Thirdly,  In  order  to  shew  that  the  reversion  of  the 
right  to  wreck  was  vested  in  King  Charles  at  the  date 
of  the  preceding  grant,  the  Plaintiff  gave  in  evidence  a 
lease  from  King  James  the  First  to  one  Livingstone,  of 
(inter  alia)  all  wrecks  of  the  sea  within  the  honour  of 
Bolingbroke,  which,  by  other  evidence,  was  shewn  to 
comprise  the  manor  of  Greetham. 

The  following  is  an  abstract  of  the  lease :  — 

**  Indentures  of  lease  (5th  Jan.,  I2jac,  1.)  between 
King  James  I.  of  the  one  part,  and  Joh?i  Livingstone 
Esq.  of  the  other  part,  whereby  the  said  king  granted, 
iind  to  farm  let  to  the  said  John  Livingstone  {inter  alia) 
all  and  singular  the  profits  and  commodities  happening 
within  the  honour  of  Bolingbroke,  parcel  of  the  duchy  of 
Lancaster,  in  the  county  o{  Lincoln,  of  the  goods  and 
chattels,  and,  debts  and  credits  whatsoever  of  felons, 
felons  of  themselves,  and  fugitives,  clerks  convicted,  per- 
tons  outlawed,  deodunds,  waifs,  estrays,  and  wrecks  of 
the  sea,  as  well  in  the  accounts  of  the  bailiffs  and  minis- 
ters of  the  said  honour  of  jBo/iwgiroi^  aforesaid,  account- 
able, as  otherwise,  within  the  said  honour,  to  the  said  lord 
the  king,  answered  or  to  be  answered  :  To  hold  the  same 
unto  the  said  John  Livingstone  from  Michaelmas  then 
last,  for  the  term  of  thirty-one  years,  at  the  yearly 
rent  of  6l.,  and  a  moiety  of  all  profits,  amounting  in 
themselves  to  50/.  and  upwards." 

Fourthly,  The  Plaintiff  gave  in  evidence  certain  pro- 
ceedings in  a  suit   in  the  Duchy  Court  of  Lancaster, 
in  the  8  Charles  1.,  relative  to  the  right  of  wreck  within 
Sutton  among  other  places,  wherein  the  attorney-ge- 
neral 
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1829.  neral  of  the  duchy,  on  the  relation  of  Charles  Harlordj 
the  surveyor-general  of  Uie  duchy  (and  one  of  the 
grantees  under  the  letters  patent  from  King  Charles) 
was  Plaintiff,  and  one  Rogers  was  Defendant.  In  the 
information  the  lease  of  12  Jac.  1.  to  Livingstone  was  re* 
cited ;  and  in  tlie  information  and  decree  Sutton  was  men- 
tioned as  witliin  the  manor  of  Grendhamy  alias  Gree^ 
hantj  and  Greetham  within  the  honour  of  Bciingbroke  / 
but  the  Defendant  did  not  justify  for  Sutton. 

Fifthly,  Testimony  was  given  of  the  undisputed  ex- 
ercise of  the  right  by  those  under  whom  the  Plaintiff 
claimed  till  about  1760;  after  which  it  appeared  the 
Defendant  Cooke^  and  those  from  whom  he  inherited,  had 
claimed  the  wreck  over  the  district  in  question,  and  had 
frequently  taken  it. 

On  the  part  of  the  Defendant,  it  was  objected  that 
wreck  was  a  royal  prerogative,  and,  therefore,  would 
not  pass  by  general  words,  —  the  only  words  supposed 
to  convey  it  in  the  grant  of  6  Car.  L 

That  even  if  it  could  pass  by  such  words,  Sutton  not 
being  mentioned  in  that  grant,  no  intention  appeared  to 
convey  wreck  in  Sutton  j  and. 

Lastly,  That  in  point  of  fact  Sutton  was  not  within  the 
manor  of  Greetham, 

A  verdict  was  taken  for  the  Plaintiff,  subject  to  the 
decision  of  the  question  on  the  grant  which  was  reserved 
for  the  consideration  of  the  Court ;  as  also,  whether  if 
the  grant  were  void  the  evidence  of  user  were  sufficient 
to  establish  a  right  by  prescription. 

Adams  Serjt.  moved  accordingly  for  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  or  have  a  new 
trial,  on  the  grounds  above  stated. 

To  shew  that  wreck  is  a  royal  prerogative,  he  referred 
to  17  Edw.  2.  c.  11. ;  and  that  a  prerogative  in  the  hands 

of 
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of  a  subject  becomes  a  franchise;  Com.  Dig.  Franchise; 
that  a  prerogative  right  will  not  pass  by  general 
words ;  Com.  Dig.  Grant  (G  6,  7.)>  and  Heddy  v.  Wheel- 
house  {a) ;  which  case  was  recognized  as  law  by  the  case 
of  Hie  Abbot  of  Strata  MerceUa.  (A) 

With  respect  to  the  fact,  whether  or  not  Sutton  was 
parcel  of  Greetham^  it  was  contended  that  the  meaning 
of  the  passage  in  Domesday  had  been  mistaken. 

A  rule  nisi  having  been  granted, 


AIjCOCK 

Cooke. 


Wilde  Serjt.  shewed  cause.  The  authorities  which 
have  been  cited  on  the  subject  of  the  grant  of  a  pre- 
rogative right  by  the  crown  are  not  disputed.  But  the 
grant  on  which  the  Plaintiff  relies  is  not  a  grant  from 
the  crown.  It  is  a  grant  from  the  Duke  of  Lancaster; 
and  by  1  Edw.  4.  it  is  enacted,  that  the  Duchy  of 
Lancaster  shall  be  held  by  the  king  separate,  and  per- 
petually, as  an  inheritance  distinct  from  the  crown,  as 
largely  as  ever  it  had  been  held  by  the  Duke  of  Lan^ 
caster.  This  was  enacted  to  secure  the  king  in  those 
unsettled  times  an  honourable  retreat  in  case  of  his 
being  deprived  of  the  crown.  (4  Inst.  c.  36.  p.  205.) 
Grants  of  duchy  lands  are  made  not  under  the  great 
seal,  but  under  the  duchy  seal,  and  are  subject  to  the 
same  incidents  as  a  grant  by  a  private  person. 

Then,  although  Sutton  is  not  mentioned  in  the  grant, 
it  is  clear  from  the  decree  in  the  Exchequer,  that  it  is 
part  of  the  manor  of  Greetham ;  and  the  intention  to  pass 
all  that  belonged  to  the  duchy  in  that  manor  is 
abundantly  manifest.  That  the  right  to  wreck  was  in 
the  duke,  at  least  in  reversion,  appears  from  the  lease 
of  it  to  Livingstone.  The  general  words  in  the  grant  are 
as  comprehensive  as  it  is  possible  to  employ;  and  the 
exceptions  expressly  made,  as  of  gold  and  silver  mines. 


(^j)  Cro.EIiz.  591. 


(h)  9  Rgp.  %4. 


&c. 
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&c.  lead  to  a  strong  inference'  diat^  ever^  thing  was 
i_^/         meant  to  pass  except  what  was  specifically  excepted- 

^^^^^^"^  The  sufficiency  of  the  user  to  establish  a  right  by  pre- 

scription was  not  relied  on :  but  it  was  contended  there 
was  evidence  sufficient  to  shew  Sutton  to  be  parcel  pf 
Greetham.  .     * 

^«  in  supper,  ofhi,  rule. 

Although  the  duchy  of  Lancaster  is  holden  s^pi^rat^j 
from  the  crown,  a  grant  of  duchy  property  i^  sul^jcct 
to  all  the  incidents  of  a  grant  of  crown  property.  ,,,.m- 
gina  V.  Archbishop  of  YorJc  {a\  PUmden^  21.7.  4  Inff^  SQ^^ 
And  not  only  is  it  clear  that  in  a  grant  by  the  oro^ 
wreck  will  not  pass  under  general  words^  |^u|^  i^.  is 
equally  clear  that  an  immediate  grant  by  the  crow^^Jji 
fee  or  tail  of  property  in  the  possession  of  a  per^QQ  ptb^r 
than  the  grantee,  under  an  unexpired,  lease  frpm  tkp 
crown,  not  recited  in  the  grant,  is  void.  Cqse;  pf  >dB^ 
Woods  {b\  Earl  of  Rutland^s  case (c).  Com.  JDtig..Qr^tntj 
9,  10.  Roll.  Abr.  Prerogative^  9. 

Here,  even  if  Sutton  vf ere  witliin  the  grant  of  6  Car* 
and  wreck  would  pass  under  the  general  words  of  that 
grant,  yet  the  grant  was  void :  for  it  is  a  grant  to  Har^ 
bord  and  others  in  fee,  with  immediate  possession^ 
although  the  right  to  wreck  was  in  the  possessiou  iof 
Livingstone^  under  an  unexpired  term  of  years,  which-  is 
not  recited  in  the  grant 

Upon  examining  the  extract  from  Dome^jfj  the 
Court  were  of  opinion  that  Sutton  was  not  within  t^ 
manor  of  Greetham ;  but  judgment  was  given  on  another 
point. 

Cur.  adv.  vult* 
(a)  Cro,Sliz.^4^.  (b)  i  Rep.  26.  (c)  ZRip.sif* 

Best 
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Best  C.  J.  The  points  which  were  reserved  at  the  1829. 
trial  were,  first,  whether,  under  die  deed  of  6  Can  1. 
(supposing  Sutton  to  be  within  the  manor  of  Greetham), 
wreck  is  conveyed  to  the  person  to  whom  that  grant 
was  made,  and  through  that  person  to  tlie  Plaintiff;  and, 
secondly,  supposing  wreck  not  to  be  conveyed,  whether 
the  parol  evidence  is  sufficient  to  support  a  prescriptive 
claim. 

I  will  shortly  dispose  of  the  second  question.  The 
parol  evidence  cannot  support  a  prescriptive  right  to 
wreck,  because  it  appears  clearly  from  the  information 
in  the  Duchy  Court,  that  all  this  property  was  in  the 
crown  as  late  as  in  the  reign  of  Charles  I.  If  it  was  in 
the  crown  as  late  as  the  time  of  Charles  I.,  the  Plaintiff 
could  not  have  evidence  from  whence  a  jury  might  infer 
that  it  was  in  those  whose  estates  the  Plaintiff  holds, 
from  time  of  memory.  It  seems  to  me,  therefore,  to  be 
impossible  (strong  as  the  evidence  may  be)  that  the 
Plaintiff  can  make  out,  in  this  case,  a  tide  to  wreck  by 
prescription. 

That  brings  me  to  the  other  question,  whether  or 
not  the  deed  of  the  6  Car.  1.  conveys  wreck.  Now, 
two  points  have  been  made  on  that  deed;  first,  that 
wreck  will  not  pass  under  general  words;  and,  se- 
condly, that  the  grant  is  void,  as  granting  in  posses- 
sion that  of  which  the  crown  had  only  the  reversion. 
There  can  be  no  doubt  that  Sutton  was  a  place  the 
wreck  in  which  was  leased  by  indenture  in  the  13 
Jffc.  1.  to  Livingstone ;  that  indenture  is  a  lease  from 
the  king;  and  it  is  material  to  attend  to  this  circum- 
stance, that  every  lease  from  the  king  must  be  enrolled. 
This  has  on  its  title,  "  from  the  9th  to  13th  James  1^ 
folio  140."  It  is  made  between  King  James  of  the  one 
part,  and  John  Livingstone^  Esq.  one  of  the  grooms  of 
the  chamber  of  the  king,  of  the  other  part.  It  grants 
wrecH,  and  also  all  and  singular  the  profits  and  commo- 

VoL.  V.  B  b  dities 
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1829.        dities  bappening  and  arisiing  witfain  the  whole  honof  of 
Bolingbroke^  (it  is  taken  that  Greetham  is  a  part  of  die 
honor  of  Bolingbrokey)  parcel  of  the  duchy  of  Ixincasier, 
in  the  county  of  lAncoln^  to  Livingstone,  for  thir^«oae 
years.     In  the  decree  in  the  Duchy  Court  of  Lancaster^ 
this  lease  to  Livingstone  is  redted  as  an  existing  lease. 
Now,  at  the  time  the  decree  in  the  Duchy  Court  of 
Lancaster  was  pronounced,  the  grant  of  the  6  Car.  1. 
had  been  executed :  the  lease,  therefore,  was  an  exist- 
ing lease  at  the  time  of  the  6  Car.  1.     This  brings  us 
to  the  question,  whether,  as  the  king  had  granted  a  lease 
of  this  property,  and  had  not  recited  that  lease  in  the 
grant  of  the  fee  in  perpetuity,  the  latter  grant  was  not^ 
by  the  common  law  of  England,  altogether  void  ?     We 
are  of  opinion,  that  it  was  altogether  void.     We  take  it 
to  be  a  principle  of  the  common  law  of  this  country,  that 
if  the  king  makes  a  grant  which  cannot  take  effect  in 
the  manner  in  which  it  ought  to  take  effect  according  to 
its  terms,  we  must  conclude  that  the  king  has  been  de- 
ceived in  that  grants  and,  therefore,  that  the  grant  is 
void.     The  grant,  indeed,  does  not  contain  the  word 
Sutton ;  but  I  am  taking  it  now,  that  Sutton  is  a  part  of 
Greetham,  and  the  conveyance  applies  to  Greetham  in  all 
its  parts.  If  Sutton  be  not  part  of  Greetham,  the  Plaintiff 
is  a  perfect  stranger,  and  cannot  have  the  least  pretence 
to  maintain  this  action.  Assuming,  however,  that  Sution 
is  within  Greetham,  in  our  opinion,  it  is  not  well  con- 
veyed; because,  having  been  before  granted  by  lease,  and 
that  lease  not  being  recited,  the  king  has  proposed  a 
grant  which  he  cannot  carry  into  effect.   Having  already 
leased  the  right  of  possession,  he  proposes,  by  this  grants 
to  convey  the  same  right  of  possession  to  another  per- 
son.    Now,  it  would  be  inconsistent  with   the  king's 
honor,  (and,  as  it  is  stated  in  a  case  to  which  I  shall 
presently  refer,  the  common   law  has  no  object  that 
is  dearer  to  it  than  to  preserve  that  honor )|  it  would,  be 

inconsistent 
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inconsistent  with  the  king's  honor  that  he  should  grant       1839. 
ibe  right  of  possession  in  the  same  thing  to  two.     And, 
therefore,  the  latter  grant  is  altogether  void.     If  the  king 
is  deceived  in  his  grant,  it  is  perfectly  clear  the  grant  is 
void.     It  cannot  be  supposed,  unless  he  is  derived  in  his 
giant^  that  he  would  grant  to  A.  that  which  he  has 
already  granted  to  B. :  that  would  be  giving  occasion 
to  litigation,  which  it  is  always  the  object  of  the  king 
to  prevent.  I  must,  however,  guard  the  observation  I  am 
now  making.  The  attention  of  the  Court  has  been  called 
to  the  circumstance  of  this  being  a  lease  from  the  king^ 
which  must  be  enrolled  ;  and  the  doctrine  which  I  am  now 
laying  down  is  applicable  only  to  grants  so  enrolled; 
because,  if  an  individual  grants  a  lease,  and  the  estate 
of  which  that  individual  grants  a  lease  afterwards  comes 
lothe  king,  if  the  king  regrants  that,  as  the  subject 
could  not  know  with  certainty  that  there  was  a  pre- 
viously existing  lease,  the  position  I  have  been  laying 
down  would  not  apply.    The  doctrine  that  I  am  deliver?* 
ing  is  applicable  to  a  case  where  the  subject  cannot  he 
deceived,  and  he  must  be  deceiving  the  king;  for  if  the 
king's  prior  lease  be  enrolled,  the  subject  has  the  means 
of  knowing  the  existence  of  that  lease,  and  it  is  his  duty 
to  inform  the  king  of  its  existence.    This  lease,  granted 
by  James  I.  was  a  lease  enrolled,  and  the  persons  under 
whom  the  Plaintiff  claims,  when  they  accepted  the  grant 
of  the  6  Car.  1 .   had  the  means   of  knowing  of  the 
existence  of  the  lease.     In  the  case  of  the  Earl  of  But^ 
landi  it  was  decided  that  where  one  is  ^n  officer  for  life, 
if  the  king,  without  reciting  that  such  a  one  was  an 
officer  for  life,  grants  the  office  to  another  for  life,  the 
second  grant  is  void  for  want  of  such  recital ;  but  nQ 
book  says  that  if  the  king  recites  the  first  grant,  and 
also  recites  that  the  officer  is  alive,  this  last  grant  shall 
be  void  for  want  of  certainty.     It  will  be  seen  that 
die  present  case  turns  on  precisely  the  same  principle. 

B  b  2  If 
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1829.  If  the  king  grants  an  office  for  life,  and  grants  tbe  saflie 
office  to  another,  it  might  be  argued  that  the  two  estates 
might  co-exist,  because  the  second  grant  might  give  em 
interest  after  the  first  life  is  determined.  But  still,  it  is 
void  altogether.  Why  ?  Because  it  profesaes  to  gite 
an  immediate  interest,  and  that  immediate  interest  the 
king  cannot  give,  because  the  office  is  full,  and  there  is 
a  possibility  that  the  king  has  been  deceived.  Bat  if 
there  had  been  a  recital  of  the  former  grant,  and  also  a 
statement  of  the  fact  that  the  former  grantee  was  ttHl 
alive,  it  is  then  clear  that  the  king  could  not  have  been 
deceived,  and  the  grant  will  have  the  efiect  of  giving  to 
the  person  in  whose  favor  it  is  made,  the  estate,  tlie 
office,  after  the  life  of  the  first  grantee.  Appfy  that 
principle  to  the  present  case :  if  the  king  had  tecited 
this  lease,  although  he  had  granted  the  fee-simple 
during  the  existence  of  that  lease,  it  would  have  been 
clear  from  the  recital  that  he  knew  of  the  lease;  but 
he  does  not  recite  the  lease,  and  therefore  h  must  be 
taken,  when  he  makes  another  grant  which  oamiot  be 
immediately  carried  into  effect,  although  according  toits 
terms  it  is  immediately  to  be  carried  into  effect^  that 
the  king  is  deceived,  and  that  therefore  the  second  grant 
is  void.  The  next  case,  that  of  AUon  Woods^  is  entitled 
to  the  greatest  consideration,  because  it  came  on,  on  a 
writ  of  error,  before  eight  Judges,  that  is,  all  the  Judges 
of  England  except  the  Barons  of  the  Exchequer.  The 
opinion  of  the  Judges  has  also  the  confirmation  of  my 
Lord  Chancellor  Egerton^  afterwards  my  Lord  Ellsmere. 
The  Judges  in  that  case  say.  When  the  king  makes  a 
lease  for  life  or  years,  and  afterwards,  without  reciting 
this  lease,  grants  the  land  in  fee  or  in  tail,  although  the 
king  is  stated  to  make  this  grant  ex  certd  sctentta  et  mero 
mottd,  the  said  grant,  without  recital,  is  void  by  reason 
of  the  common  law,  because  the  king  is  deceived  in  his 
grant  when  be  intends  to  grant  that  in  possession  which 

cannot 
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cannot  take  immediate  effect,  which  the  king  doth  pro- 
pose and  intend.  Afterwards  Lord  Keeper  Egerion 
says,  the  opinions  of  the  Judges  are  perfectly  satisfactory 
to  me.  My  Lord  Treasurer  expressed  the  same  opi- 
nion ;  and  the  Lord  Keeper  says,  the  king  ought  to  be 
informed  of  his  own  estate,  whether  it  be  in  possession 
or  reversion.  So  that  my  Lord  Keeper  distinctly  states 
the  principle  on  which  we  are  now  putting  this  case: 
"  You,  the  subject,  who  knew  of  the  lease,  ought  to  in- 
form the  king  of  the  lease,  and  then  you  will  see  whetlier 
he  will  make  a  grant  which  he  cannot  completely  carry 
into  effect  during  the  existence  of  that  lease,"  In 
Com.  jDig.  tit.  Grants  (G.)  10.,  and  in  Boll.  Abr.  tit. 
Prerogaiive  of  the  Kingf  9.,  a  great  number  of  cases, 
'  which  it  would  be  a  waste  of  time  to  state  to  the  Court, 
I  are  ooUected,  in  which  the  distinction  is  taken  which  I 
.have  before  mentioned,  that  if  a  lease  from  the  king  be 
enrolled,  a  subsequent  grant  of  the  same  estate,  not 
reciting  the  lease,  is  void.  So  that  the  doctrine  of  these 
two  cases,  which  has  been  confirmed  by  several  others, 
has  become  the  settled  law  of  the  land,  and  has  been 
adopted  into  the  most  respectable  text  books. 

But  it  has  been  argued  diat  these  lands  belonged  to 
^  the  Duke  of  Lancaster^  and  that  the  statute  of  Henry  IV. 
separates  the  lands  of  the  Duke  of  Lancaster  from  the 
lands  of  the  king.  That  is  perfectly  true ;  but  although 
the  lands  are  separate,  by  whom  are  they  held  ?  Are 
they  held  by  a  mere  Duke  of  Lancaster  ?  Or,  when 
the  king,  as  Duke  of  Lancaster^  is  the  identical  person, 
are  they  held  by  the  king?  Does  the  king  descend 
from  his  high  estate,  to  hold  lands  in  any  part  of  the 
kingdom  upon  different  terms  from  those  on  which  he 
holds  all  his  estates  ?  ^  It  would  be  inconsistent  with  the 
dignity  of  the  king  that  he  should  do  so;  and  there- 
fore it  has  been  decided,  that,  although  he  holds  lands 
as  Duke  of  Lancaster ^  he  holds  them  as  king  also;  and 

B  b  3  that 
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1629^  that  all  the  pt^rogtitiTe  and  privileges  of  tiife  king  bdoti{^ 
to  faim  with  reference  to  those  lands,  the  same  iks  they 
do  with  reference  to  lands  which  iielong  to  hiito  imme- 
diately in  right  of  his  crown. 

In  the  case  of  The  Queen  v.  TYie  Archbishop  of  Yorki 
the  question  was,  Whether  a  double  and  treble  usurp- 
ation of  an  advowson  put  Queen  Elizabeth  out  of  pos« 
session  of  an  advowson  which  she  had  in  the  right  of 
the  duchy  of  hancaster  ?  and  it  was  adjudged  that  it 
did  not  What  is  the  reason  given  for  it?  —  "  for  she 
had  her  privilege  in  this  as  if  it  had  been  in  her  in  right 
of  the  crown/'  Here  is  an  express  opinion  of  the 
whole  Court  that  the  king  or  queen  has  the  same 
privilege  with  respect  to  the  duchy  lands  that  thqr  have 
with  respect  to  lands  which  belong  to  the  crown. 

In  PUmderCs  Commentaries^  217.  which  is  called  the 
great  case  of  the  duchy  of  Lancaster,  in  wiiich  a  ques* 
tion  was  referred  to  all  the  Judges  to  give  their  oph)i6il 
with  respect  to  certain  leases  that  had  been  granted  by 
King  Edward  VI.  during  his  minority,  the  Judges  used 
these  words,  ^^  and  so  it  seemed  to  them  that  the  intent 
of  Henry  IV.  and  the  charter  and  act  of  parliament 
were  only  to  separate  the  lands,  &c.  of  the  duchy  of 
Lancaster  (Vom  the  hereditaments  of  the  crown,  in  order 
that  they  might  remain  in  the  person  of  the  king  so 
long  as  God  granted  that  the  crown  and  the  duchy  do 
continue  together  in  the  blood  of  the  Duke  of  Lancaster 
and  the  mother  of  Henry  IV.,  and  if  the  crown  should 
be  taken  from  the  blood  of  the  duke,  that  the  duchy 
should  remain  his,  and  thus  the  charter  and  act  are 
satisfied  without  derogation  to  the  person  of  the  hing, 
or  the  destruction  of  the  dignity  or  pre-eminence  which 
the  law  attributes  to  the  king."  Nothing  can  be  more 
express  than  this; — he  has  separate  estates:  estate  A. 
belonging  to  his  crown  estate,  and  B.  belonging  to  his 
duchy  of  Lancaster.     Although  he  holds  A,  as  bdlong- 

ing 
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i tig  to  his  dochy,  be  holds  it  also  as  king,  and  he  has  ].829. 
the  same  privileges  and  immunities  as  he  has  with  re- 
spect to  his  other  property ;  and  so  the  Judges  deter* 
mined  in  that  case.  Although  Edward  VI;  had  granted 
A  lease  of  the  estate  before  he  was  twenty-one,  that 
lease,  which  wonld  have  been  bad  in  case  he  had  been 
mere  Duke  of  Lancaster^  yet,  as  he  was  also  king  of 
JSngland  at  the  same  time,  was  good.  Lord  Coke 
pats  this  very  strongly  in  4  Inst,  209.  "  All  this  ap^ 
peareth  by  that  great  and  grave  resolution  of  the  case 
of  the  duchy  of  Lancaster^  reported  by  Mr.  Plawden^ 
that  no  statute  now  in  force  doth  separate  the  duchy 
froflft  the  person  of  the  king,  nor  to  have  the  person  of 
the  king  separate  from  the  duchy,  nor  to  make  the  king 
Duke  of  Lancader,  having  regard  to  the  possessions  of 
the  duchy,  nor  to  alter  the  quality  of  the  person  of 
Kkig  Henty  VII.,  but  only  that  the  king  should  have 
to  him  and  his  heirs  the  said  duchy  separate  from  his 
ot^er  possessions.  In  which  case  the  duchy  at  least 
WBs  joined  to  the  person  oiHenry  VII.  and  to  his  heirs, 
and  the  person  of  the  king  remains  as  it  did  before ;  — 
for  nothing  is  said  to  the  quality  of  the  person  of  the 
king,  nor  to  the  alteration  of  his  name,  and  the  person 
of  the  king  shall  not  be  enfeebled,  because  the  duchy  is 
given  to  the  king  and  his  heirs,  but  remains  always  of 
full  age  as  well  as  to  gifts  as  grants  by  him  made  as  to 
administration  of  justice ;  whereupon  it  was  resolved, 
that  leases  made  by  Edward  VI.  being  within  age,  of 
lands,  either  within  the  county  o^  Lancaster^  or  without, 
parcel  of  the  duchy,  (theroyall  and  politick  capacity  of  the 
king  being  not  altered),  were  not  voidable  by  his  not  being 
•of  age:  a  just  resolution,  as  tending  to  the  safety  and 
qaiet  of  purchasers  and  farmers,  and  proveth  directly 
that  the  royal  and  politic  capacity  of  the  king  being.pot 
altered  (as  to  these  possessions),  the  lettennpatent  of  the 
king  of  these  possessions  under  the  duchy  seal  are  of 

B  b  4  record  i 
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1829.  record:  and  we  find  no  opinion  in  our  books,  or  any 
thinrr  in  any  record,  that  we  remember,  against  this." 
This  is  abundantly  satisfactory,  and  sufficient  to  shew 

Coe)kE.  that  there  Is  no  distinction  between  the  privileges  of 
the  king  as  Duke  of  Lancaster j  and  the  prerogatives 
of  the  king  as  King  of  England.  If  it  be  so,  theq 
reverting  to  what  I  have  already  stated,  that  by  the 
prerogative  of  the  king,  if  the  king  is  deceived  ia  his^ 
grant,  the  grant  is  altogether  void;  and  it  appearing 
by  decided  cases,  that  it  must  be  taken  that  the  king  is 
deceived  in  his  grant  when  he  grants  that  which  be 
cannot  give  according  to  the  terms  of  his  grant ;  it  ap- 
pearing abo,  that  at  the  time  the  grant  of  6  Car*  1» 
was  executed,  the  property  granted  was  already  in  the 
possession  of  Livingstone^  under  a  lease  for  years,  and 
that  that  lease  had  several  years  to  run;  thegraot  of 
the  6  Car,  1.  is  altogether  void;  and  for  these  reasona 
we  are  of  opinion  a  nonsuit  should  be  entered. 

Rule  absolute  for  entering  a  nonsuit. 


Feb.  9.  Davis  v.  Russell  and  Others. 

I.  Defendant,  H  TRESPASS  for  assault  and  false  imprisonment    Plea, 

a  constable,  ^       'u 

being  told  by  "^^  g"»'^y- 

^/ that  Plain-       At  the   trial    before   Gaselee  J.    last   Gloucestershire 

tiff  had  robbed 

faer»  and  the  inforknation  being  countenanced  by  a  supposed  intercepted  letter  which 
was  shewn  to  him»  apprehended  Plaintiff,  a  respectable  inhabitant  of  Cbeltenbam^  at 
her  lodgings,  and  took  her  from  her  bed  at  night  to  prison. 

The  charge  proving  unfounded.  Plaintiff  sued  him  for  the  false  imprisonment ; 
and  the  Judge  having  directed  the  jury  to  consider  whether  the  foregoing  circum- 
stances afforded  the  Defendant  reasonable  ground  to  suppose  the  Plaintiff  had  com- 
mitted a  felony,  and  whether,  in  his  situation,  they  would  have  acted  as  he  had 
done,  —  Held,  thkt  this  direction  was  substantially  correct. 

a.  Held  also,  that,  under  the  circumstances,  the  degree  of  coercioa  resorted  to  by 
the  Defendant,  was. not  excessive. 

assises. 
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assiizes^  the  Plaintif}^  an  elderly  female,  proved,  that  on 
the  27th  of  January  IS273  between  ten  and  eleven  at 
night,  the  Defendants,  without  producing  any  warrant, 
tbok  her  from  her  bed  at  her  lodgings  in  Cheltenham^  and 
Conveyed  her  to  prison,  where  she  remained  till  the  next 
mornings  when  she  was  carried  before  Mr.  Capper,  a 
hiagistrate,  upon  a  charge  of  theft,  which  was  ultimately 
dtfibilssed. 

'  'The  defence  was,  that,  in  the  month  of  November  pre- 
6t3ing^  a  robbery  had  been  committed  in  the  house  of 
jihn  Hamerton,  a  young  milliner  at  Cheltenham,  with 
whom  the  Plaintiff  at  that  time  lodged ;  that  upon  that 
o^sion  the  Plaintiff^s  trunk  had  been  broken  open, 
^d  that  a  10/.  note,  and  many  other  articles,  had  been 
ttlken  out. 

^'  The  Plaintiff  shortly  afterwards  went  to  reside  in  the 
Konse  from  which  the  Defendants  took  her. 

On  the  27th  of  January  following.  Miss  Hamerton 
Abwed  the  Defendant,  Russell,  the  superintendant  of 
the  CheUenham  police,  a  letter  addressed  to  the  Plaintiff 
at  Miss  HamertorCs  house,  and  bearing  the  Cheltenham 
post-mark;  and  alleging,  that  upon  looking  in  at  the 
ends,  she  believed  it  to  contain  some  allusion  to  the 
robbery,  induced  Busseli  to  break  it  open. 

The  letter,  which  was  anonymous,  purported  to  come 
f^pm  an  accomplice  in  the  robbery,  residing  in  London, 
and  demanded  money  at  the  hands  of  the  Plaintiff,  as 
a  joint  perpetrator  of  the  offence. 

Miss  Hamerton  also  told  Busseli,  that  four  days  after 
the  robbery  a  letter  had  arrived  for  the  Plaintiff  in  the 
same  hand-writing,  with  the  London  post-mark,  and 
that  the  Plaintiff  had  refused  to  show  it;  she  then 
expressed  her  suspicions  of  the  Plaintiff  being  concerned 
ill  the  robbery,  and  said  she  thought  Eussell  ought  to 
take  her  into  custody. 

This,  atler  reading  the  above  letter,  Russell,  asdsted 

by 
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by  die  other  Defisndants,  proceeded  to  do;  the  door  of 
the  bouse  being  opened  to  him  when  he  knocked. 

On  cross-examination  it  appeared,  that  on  the  8th  of 
Januaty  precedingy  the  Plaintiff  having  found,  secreted 
under  Miss  Hamerton^s  bed  and  on  her  person,  sondrj 
of  the  articles  which  had  been  stolen  from  the  PbiintcSrs 
trunk,  took  Miss  Hamerton  before  Mr.  Capper^  the 
magistrate,  charged  her  witli  the  theft,  and  identified 
the  articles  found  under  her  bed,  as  the  articles  wbich 
ha^  been  stolen  from  the  Plaintiff's  trunk.  The  De** 
fisndant  was  present  upon  that  occasion.  Mr.  Capper^ 
however,  dismissed  the  charge,  (a) 

The  learned  Judge  said,  that  if  the  constable  had  a 
complaint  made  to  him  under  such  circumstances  as 
to  induce  him  to  believe  it  true,  he  had  a  right  to  take 
into  custody  the  party  complained  against,  provided  the 
facts  were  such  as  to  warrant  an  apprehension  ;  and  he 
desired  the  jury  to  consider  whether  the  statement  they 
had  heard  satisfied  them,  looking  at  the  letter  and  the 
other  facts,  that  the  constable  had  reasonable  ground 
to  suppose  the  Plaintiff  implicated  in  the  felony  with 
which  she  had  been  charged ;  and  whether,  standing  in 
his  place,  they  would  liave  acted  as  he  had  done. 

A  verdict  having  been  found  for  the  Defendants, 


Bussell  Scrjt  moved  for  a  new  trial,  on  the  ground, 
first,  that  the  question,  whether  or  not  tlie  constable  had 


(a)  Miss  Hamerton  was,  on 
the  same  evidence^  tried  and  con* 
victed  for  the  robbery  at  the  en- 
suing Gloticejter  Spring  assizes ; 
being  then  sentenced  to  seven 
yean  transportation,  she  com- 
mitted suicide  the  next  day.  Upon 
r  that  trial,  the  anonymous  letter, 
on  the  credit  of  which  Rutjeli 
had  apprehended  the  Plaintifii 
was  proved  to  have  been  written 
by  Hamerton, 


On  the  proof  supposed  to  be 
afforded  by  that  letter,  the  Plain- 
tiff, when  charged  before  Mr» 
Capper  on  the  aSth  of  January, 
had  been  committed  to  prison 
for  fifteen  -days,  for  further  eae« 
amination;  at  the  expiration  of 
that  time,  for  five  days  more,  and 
then  dismiased. 
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reasonable  and  probable  caase  for  apprehending  the 
Plaintiff*)  was  a  question  of  law  which  ought  not  to  tiav« 
been  left  to  the  jury ;  and»  secondly,  that  the  jury  ought 
to  .have  been  directed  to  consider^  whether,  supposing 
the  arrest  justifiable,  the  circumstances  of  the  case 
warranted  the  degree  of  coercion  resorted  to  by  the 
I>efbidants. 

First,  the  Defendant,  as  constable,  could  only  excuse 
himself  by  giving  in  evidence,  under  the  general  issue, 
such  circumstances  as  would  have  amounted  to  a  justi- 
fication if  pleaded  by  a  private  person;  Mure  v.  Katf€(a)^ 
and  it  is  clear  that  on  such  a  plea,  if  the  facts  were  ad* 
mitted  by  demurrer,  the  sufficiency  of  tliem  to  excuse 
the  Defendant  would  be  a  question  for  the  Court.  HUl 
V.  Yates,  (i)  Lord  Coke  says,  (1  InsL  52.)  "  If  treason 
or  felony  be  done,  and  one  hath  just  <»use  of  suspicion, 
this  is  a  good  cause  and  warrant  in  law  for  him  to 
arrest  any  man ;  but  he  must  shew  in  certainty  the  cause 
of  his  suspicion;  and  whether  the  suspicion  be  just  or 
lawful,  shall  be  determined  by  the  justices  in  an  action 
of  false  imprisonment  brought  by  the  party  grieved,  or 
upon  a  habeas  corpus^  &c. 

In  Sutton  V.  Johnstone  (c).  Eyre  C.  J.  in  delivering  the 
opinion  of  the  Court,  says,  **  In  our  law,  justification  is 
a  conclusion  of  /ato  which  necessarily  results  from  a 
given  state  of  facts." 

And  in  the  argument  for  the  Defendant  in  error,  the 
doctrine  was  laid  down  and  assented  to  as  follows : 

^^  What  therefore  is  probable  cause  is  the  great 
matter  for  consideration.  The  definition  of  probable 
cause  is,  such  conduct  in  an  individual  accused  as  wiU 
warrant  a  legal  and  reasonable  suspicion  of  offence 
agtdnst  the  law  in  the  mind  of  the  person  accusing,  so  as 
that  a  court  can  infer  a  prosecution  to  have  been  taken 
upon  public  motives.     It  is  a  mixed  question  of  &ot 


im9. 


{a)  4  Taunt.  35.         (i)  8  Taunt.  i9%. 


(e)  X  r.  JR.  507. 
and 
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nn,  and  law.  What  circumstances  existed,  and  what  know* 
ledge  the  prosecutor  had  of  them,  is  a  question  of  fact : 
but  when  the  facts  are  known,  and  the  mind  of  the  pro- 
secutor is  laid  open  to  the  jury  by  evidence,  then  whether 
it  were  a  reasonable  or  an  unreasonable  cause  of  proceed- 
ing is  a  question  of  law." 

In  the  reasons  given  by  Lord  Mansfield  and  Lord 
Loughborough  in  the  same  case,  the  law  is  stated  to  the 
same  effect.  ^^  The  question  of  probable  cause  is  a 
mixed  proposition  of  law  and  fact.  Whether  the  circum- 
stances alleged  to  shew  it  probable  or  not  probable 
are  true  and  existed,  is  a  matter  of  fact;  but  whether, 
supposing  them  true,  they  amount  to  a  probable  cause, 
is  a  question  of  law :  and  upon  this  distinction  proceeded 
the  case  of  Reynolds  v.  Kennedy  J'  {a) 

This  may  be  illustrated  from  the  rule  as  to  the  reason- 
able notice  of  the  dishonor  of  a  promissory  note  or  bill 
of  exchange.  ^^  What  is  reasonable  notice  is  pardy  a 
question  of  fact  and  partly  a  question  of  law.  It  may 
depend  in  some  measure  upon  &cts,  such  as  the  distance 
at  which  parties  live  from  each  other,  the  course  of  the 
post,  &c.  But  wherever  a  rule  can  be  laid  down  as  to 
the  reasonableness,  that  should  be  decided  by  the  Courts 
and  adhered  to  by  every  one  for  the  sake  of  certainty." 
(By  Lord  Mansfield  in  Tindall  v.  Brawn  {b). ) 

The  doctrine,  that  what  is  reasofiable  is  a  question  for 
the  Courts  pervades  the  whole  system  of  our  law. 

Thus,  in  2  Inst.  222.,  as  to  tolls,  it  is  said,  "  What 
shall  be  deemed  in  law  to  be  reasonable  shall  be  judged, 
all  circumstances  considered,  by  the  judges  of  the  law,  if 
it  come  judicially  before  them." 

So,  in  Co.  Lit,  56^  57,  Lord  Coke  says,  ^^  Reasonable 
time  shall  be  adjudged  by  the  discretion  of  the  justices 
before  whom  the  cause  dependeth;  and  so  it  is  of 
reasonable  fines,  customs,  and  services  upon  the  true 

(a)  I  WUs.  S3S.  {b)  I  r.  JL  x68. 
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state  of  the  case  depending  before  them :  for  reasonable-       lft29. 
ness  in  these  cases  belongeth  to  the  knowledge  of  the 
hw,  and  therefore  to  be  decided  by  the  justices.'' 

In  Swtnton  v.  Molloy{a)y  an  action  of  false  imprison- 
ment was  brought  by  the  plaintiff  as  purser  of  a  man-o& 
war,  against  the  defendant  the  captain.  The  defendant 
pleaded  a  justification  for  a  supposed  breach  of  duty. 
In  evidence,  it  appeared  that  the  defendant  had  im- 
prisoned the  plaintiff  for  three  days  without  enquiring 
into  the  matter,  and  had  then  released  him  on  hearing 
liis  defence.  Lord  Mansfield  ruled  as  matter  of  law, 
that  such  conduct  on  the  part  of  the  defendant  was  not 
a  proper  discharge  of  his  duty ;  therefore,  that  his  justi- 
fication under  the  discipline  of  the  navy  failed  him.  *  His 
Lordship  did  not  leave  the  matter  to  the  jury. 

And  even  in  Bechwith  v.  Philby{b\  which  may  be  re- 
lied on  by  the  other  side,  the  learned  Judge  first  gave 
Ins  opinion,  that  the  arrest  and  detention  were  lawful,  if 
the  jury  should  be  of  opinion  that  tlie  defendants  had 
(f.^.  upon  the  facts  proved)  reasonable  cause  of  suspect- 
ing the  plaintiff  of  felony.  He  did  not,  as  was  done  in 
this  case,  leave  the  whole  matter  to  the  jury. 

But  the  case  of  Beckwith  v.  Philby  cannot  be  recon- 
ciled with  former  authorities,  unless  it  be  understood 
that  the  Judge  gave  his  opinion  as  to  there  having  been 
reasonable  and  probable  cause,  in  case  the  jury  should 
find  that  the  defendants  acted  bondjlde  upon  such  rea- 
sonable and  probable  cause. 

Secondly,  the  Judge  should  have  left  to  the  jury  the 
question,  Whether  the  Defendant  had  reason  to  suspect 
that  the  Plaintiff  would  escape  ? 

A  constable  ought  not  to  arrest  without  a  warrant, 
unless  there  be  reason  to  suspect  an  escape,  if  he  waits 
to  procure   a  warrant.      Here,  the  Plaintiff  was  well 

{a)  z  r.iR.537,  W  6&&a637- 
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1699.  known  as  a  respectable  resident  in  Cheltenhamj  and  she 
ouglit  not  to  have  been  taken  from  her  bed  at  night,  or 
forced  to  quit  her  house.  The  Defendant  knew  he 
might  find  her  in  the  moming.  She  was  a  female^  and 
old,  and  there  was  no  chance  of  her  attempting  to  escape. 
If  such  a  proceeding  were  allowable,  the  most  respect- 
able individuals,  even  judges  themselves,  might,  upon 
the  unfounded  assertions  of  any  unprincipled  person,  be 
dragged  from  their  beds  to  a  prison.  But,  even  in  the 
execution  of  his  duty  (and  where  the  arrest  is  admitted 
to  havebe  en  well  founded),  a  constable  can  do  nothing 
more  than  is  necessary  to  prevent  an  escape.  In  Wrigit 
V.  Court  (a)  the  Catirt  held,  that  a  constable  could  not 
justify  handcuffing  a  prisoner,  unless  he  has  attempted 
to  escape,  or  unless  it  be  necessary,  to  prevent  him  from 
doing  so. 

According  to  the  older  authorities,  {4iln^.  177.)  even 
a  warrant  could  not  be  granted  to  search  a  house,  cm 
bare  suspicion,  before  the  stats.  1  &2  PA.cJ'M.  r.  IS. 
and  2  &  3  Ph. 4'M.  c.lO.;  and  Samuel  v.  Payne (6)  is 
the  first  case  which  establishes  that  a  constable  may  jus* 
tify  arresting  a  party  without  a  warrant,  upon  a  reason** 
able  charge  of  felony.  But  still  this  can  be  done  only 
in  cases  where  escape  is  probable,  2  Hale^  91.  1  Hale^ 
567.  589. ;  and  where  the  constable  himself  knows  of 
the  felony. 

In  Ledwiih  v.  Caichpole  (c),  Btdler  J.  says,  **  If  the 
constable  acts  upon  suspicion,  must  it  not,  to  make  it  a 
justification,  be  a  reasonable  ground  of  suspicion  in  his 
own  mind,  and  within  his  own  knowledge,  and  not 
merely  the  information  of  others ;  for  if  it  is  not  so,  he 
takes  upon  himself  to  judge  of  the  evidence  of  others 
when  he  ought  to  go  before  a  magistrate,  who  is  the 
proper  judge/' 

(a)  4B.iSfC.  596.        (3)  DougL  359.       (r)  CaU.  »9i.  %sG.s. 
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Ledwiih  v.  CatchpoU  differed  from  Samuel  v.  Pojfney  1629. 
in  this  respect,  that  no  charge  was  made :  but  a  felony 
had  actually  been  committed;  and  two  of  the  judges 
held,  that,  under  the  circumstances,  the  constable  was 
justified-  But  the  probability  of  escape,  if  the  officer 
bad  not  acted,  seems  to  have  been  a  ground  of  their 
decision.  Lord  Mansfield  says,  "  Upon  a  highway  rob- 
bery being  committed,  an  alarm  spread,  and  particulars 
circulated,  and  in  the  case  of  crimes  still  more  serious, 
upon  notice  given  to  all  the  sea  ports,  it  would  be  a  ter- 
rible thing,  if,  under  probable  cause,  an  arrest  could  not 
be  made;  and  felons  are  usually  taken  up  on  descriptions 
in  advertisements.''  That  is,  not  only  probable  cause  of 
suspicion  of  the  crime,  but  probable  cause  to  fear  an 
escape. 

The  point  in  Samuel  v.  Payne  was  raised  on  de- 
murrer in  a  case  in  the  Year-book,  in  Hilary  term 
7  Hen.  4.  {a) :  the  Court  inclined  to  the  doctrine  of 
Samuel  v.  Payne;  but  the  case  was  adjourned.  But  it 
is  material  to  observe,  that  the  plea  of  justificaticm  stated 
circumstances  in  which  an  escape  might  probably  have 
been  apprehended.  The  plea  was,  *^  that  certain  persons 
came  to  the  defendant,  the  bailiff,  in  London^  and  told 
him  that  the  plaintiff  and  another  were  come  into  Lon^ 
don  with  certain  cattle  which  were  stolen,  as  it  seemed 
to  them.  Upon  which  he  went  to  the  plaintiff  and  the 
other  person,  and  found  the  cattle  en  un  obscur  lieuj  in  a 
house,  and  upon  that  arrested  them/' 

The  parties  being  strangers  in  London^  and  the  cattle 
in  concealment,  the  probability  of  escape  was  great 

It  would  be  of  serious  consequence  to  the  liberty  of  the 
subject,  and  the  peace  and  comfort  of  society,  if  a  coo- 
stable  is  to  be  empowered  to  arrest  on  his  own  sus* 
picions  and  judgment,  where  he  has  no  reason  to  Jear 

(a)  7  H.  4. 35. //.  3. 

escapef 
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escape^  and  may  wilh  propriety  lay  the  case  first  before 
a  magistrate. 

A  rule  nisi  having  been  granted, 

■  .    .  I.-'' 
iMdlaw  Serjt.  shewed  cause.    The  learned  Judy's 

direction  to  the  jury  was  in  substance  correct*,  By 
desiring  the  jury  in  effect  to  find,  whether  the  cpnst^b|<^ 
acted  on  a  belief  of  the  representation  made  to  hioi^by 
Miss  Hamertotij  the  learned  Judge  impliedly  decijl^ 
that  that  representation,  if  believed,  formed  a  probable 
ground  for  the  apprehension  of  the  Plaintiff.  .  .^. ; 

The  direction  was  in  substance  conformable  to  tl^fit  m 
Beckwith  v.  Philbj/j  a  case  in  which  the  law  on  th^  subr 
ject  was  well  considered.  As  to  the  alleged  omission  to 
leave  to  the  consideration  of  the  jury  the  qu^tiq^i;^ 
whether  or  not  the  Defendant  had  employed  the  prct^i^e 
measure  of  coercion  necessary  for  his  purpose^  such  .191. 
question  might  have  arisen  if  the  Plaintiff  had  baeo. 
loaded  with  fetters ;  but,  short  of  apprehension,  no^Efffn 
caution  would  have  been  adequate  to  ensure  her  f^rth- 
comingness,  except  the  placing  a  guard  roupd  ber^ 
house  all  night,  a  step  totally  unfitted  tp  the  occasioi^, 
and  probably  not  in  the  constable's  power. 

BusselU  in  support  of  his  rule,  relied  on  the  authorises 
before  cited. 

Best  C.  J.  This  was  an  action  for  false  imprisonr 
ment.  The  Defendant,  as  a  constable,  gave  in  evidence^ 
under  the  general  issue,  circumstances  to  shew  that  in 
the  execution  of  his  duty  he  had  a  probable  cause  for 
apprehending  and  imprisoning  the  Plaintiff.  The  juiy. 
having  found  a  verdict  in  his  favor,  a  new  trial  has  been 
moved  for,  on  the  ground  that  the  jury  were  mis- 
directed ;  first,  in  the  circumstance  that  they  were  lefl 
to  consider  whether  the  Defendant  had  probable  cause 

for 
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for  arresting  tlie  PlaintiflF;  and,  secondly,  in  the  circum- 
stance that  they  were  not  requested  to  consider  whether 
or  not  the  Defendant  had  resorted  to  a  degree  of 
coercion  unnecessary  for  the  occasion. 

The  question  of  probable  cause  is,  no  doubt,  a 
question  for  the  Judge;  but  the  jury  must  first  find  the 
facts  which  are  supposed  to  constitute  the  probable 
6BUse;  and  it  is  sometimes  difficult  to  draw  the  line 
between  the  law  and  the  fact.  It  has  been  argued  in 
efibctf  that  if  the  jury  had  intimated  their  belief  of  the 
jfacts,  the  Plaintiff  ought  to  have  been  nonsuited.  But 
6d  these  facts  the  Judge  could  not  properly  have 
ddrected  a  nonsuit.  It  was  necessary  to  leave  to  the 
jiiry,  whether,  admitting  the  facts,  the  Defendant  acted 
honestly;  for  if  he  did  not,  —  if  he  acted  without  giving 
credit  to  the  statement  made  to  him  by  Hamerion^  —  the 
Verdict  ought  to  have  been  against  him,  and  with  heavy 
damages.  But  the  learned  Judge  tells  them^  ^'  If  you 
Believe  the  facts,  and  thence  infer  that  the  Defendant 
was  acting  honestly,  you  must  find  for  him."  This  was 
^ying  in  substance,  that,  in  his  opinion,  the  facts,  if 
bdieved,  furnished  a  probable  cause  for  the  Defendant's 
conduct.  But  if  the  direction  to  the  jury  were,  on  the 
whole,  substantially  right^  a  mere  inaccuracy  of  ex- 
pression will  not  render  it  necessary  to  have  recourse  to 
a  new  trial.  This  direction  was  substantially  right.  It 
was  for  the  jury  to  say  whether  they  believed  the  facts; 
and,  if  (hey  believed  them,  whether  the  Defendant  were 
atting  honestly ;  in  other  words,  whether  the  jury,  under 
the  same  circumstances,  would  have  done  as  he  did.  It 
has  been  further  contended,  that  without  a  warrant  from 
a  mf^istrate  a  constable  has  no  right  to  apprehend  upon 
suspicion,  unless  there  be  danger  of  escape  if  he  forbear 
to  apprehend.  The  law,  however,  is  not  so.  For  though 
a  private  individual  cannot  arrest  upon  bare  suspicion^ 
,a  constable  may.     This  has  b^eil  decided  in  so  many 
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cases,  that  it  is  unnecessary  to  refer  to  theii^  ^  and  vttA^ 
the  law  were  so,  there  would  be  no  security  for  persdh 
or  property.  Then,  had  the  constable  in  this  case 
Russell,  reason  to  suspect  that  a  felony  had  been  committetf? 
Hamerton  told  him  that  the  PlaintifF  had  robbed  iter^ 
and  that  her  suspicions  were  confirmed  by  an  atnfony* 
mous  letter  which  had  fallen  into  her  hands.  Tlie 
constable  had  no  means  of  knowing  that  this  lettefbttd 
been  written  by  Hamerton  herself,  and  if  he  beIieTftd'% 
genuine,  it  afibrded  ample  ground  for  suspicion.  Thfifc 
has  all  been  left  to  the  jury,  and  they  have  cotne  to  tlf6 
same  conclusion.  A  passage  has  been  referred  to  f^ 
^  Inst.  177-  to  shew  that  a  constable  cannot  ati^M 
upon  suspicion ;  but  the  words  are,  **  bare  sahntsii^^ 
which  is  a  very  different  thing.  **  One  of 
justices  of  peace  cannot  make  a  warrant  upon  a 
surmise  to  break  any  man's  house  to  search  for  k 
felon,  or  for  stolen  goods;  for  they  being  created  by 
act  of  parliament,  have  no  such  authority  gmittdd'VD 
them  by  any  act  of  parliament;  and  it  should  be  full  df 
inconvenience  that  it  should  be  in  the  power  of  ahy 
justice  of  peace,  being  a  judge  of  record,  upon  a  biki^ 
suggestion  to  break  the  house  of  any  person,  of  whet 
state,  quality,  or  degree  soever,  and  at  what  time  soever, 
either  in  the  day  or  night,  upon  such  surmises.'* 

And  the  authority  of  Haley  even  in  the  passage  cited, 
is  against  the  position  contended  for.  *^  A  constable 
may,  ex  officio^  arrest  a  breaker  of  the  peace  in  his  view, 
and  keep  him  in  his  house,  or  in  the  stocks,  till  he  can 
bring  him  before  a  justice  of  peace."  —  "  If  a  felony  be 
committed,  and  A,  acquaints  him  that  B.  did  it,  the 
constable  may  take  him  and  imprison  him,  at  least  till 
he  can  bring  him  before  some  justice  of  peace.  But  if 
there  be  only  an  affray,  and  not  in  the  view  of  the 
constable,  it  hath  been  held  he  cannot  arrest  him  with- 
out a  warrant  from  the  justice ;  but  it  seems  he  may,  to 
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bring,  the  ofibnder  before  a  justice,  though  not  com- 
peU^We." 

.Then)  Samuel  v,  Payne  is  an  express  decision  that  a  con- 
stable may  justify  an  arrest  upon  reasonable  suspicion.  Russeu* 
-.  It  ha^  further  been  insisted,  that,  at  all  events,  an  un- 
4iue  degree  of  coercion  was  resorted  to;  that  the  Plaintiff 
ooght  i)ot  to  have  been  apprehended  at  night,  or  com- 
p($l|ed  to  go  from  her  home,  l^ut  what  was  the  con- 
^b^  to  do  ?  Was  he  to  go  home  ?  or  to  watch  the 
JPffiintiff's  house  all  night?  Hamerion  had  required  his 
ilfsistaace,  and  if  the  Plaintiff  had  escaped  he  would 
.^y^  been  responsible.  A  person  in  his  situation  has 
liUle  di^retion  left  to  him ;  if  a  charge  be  made  he  must 
^ct;  an4  the  Defendant  would  not  have  been  justified  if, 
-BfifiT  the  information  he  had  received,  he  had  not  gone 
ttiat  night  to  the  Plaintiff's  house:  he  used  no  un- 
necessary violence ;  he  did  not  break  the  door :  and  he 
v;as  bound  to  make  the  arrest.  The  case  has  been 
^hlj  argued,  and  is  of  great  importance.  It  is  im- 
portant that  constables  should  not  abuse  their  authority, 
ai\d  equally  so  that  they  should  not  be  discouraged  in 
tfke  due  discharge  of  their  duty.  We  cannot  uphold 
the  notion  that  a  constable  is  not  permitted  to  go  into 
a  house  at  pight  to  apprehend  a  person  suspected. 
Severity,  ind^,  is  not  necessary,  and  parties  charged 
l^puld  be  treated  according  to  their  condition  ;  but  it  is 
liepessary  that  the  constable  should  have  their  persons 
aecurje.  The  sufferings  of  the  Plaintiff  in  thb  cause  are 
indeed  to  be  regretted ;  but  they  have  been  occasioned 
\fy  the  wickedness  of  Hamerion^  of  whom  the  Defendant 
nf^s  the  innocent  instrument,  and  therefore  the  rule  for 
a  new  trial  must  be  discharged. 

.    Park  ^.    I  do  not  impeach  any  of  the  cases  that 
Jbaye  b^n  decided  on  this  subject,  nor  had  I  ever  a 
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doubt  that  it  is  the  province  of  the  judge  on  such  co^ 
casions  to  determine  the  point  of  law ;  but  as  that  must 
be  compounded  of  the  facts,  and  as  the  jury  must  decide 
on  them,  my  practice  has  been  to  say,  "  You  are  to  tell 
me  whether  you  believe  the  facts  stated  on  the  part  of 
the  Defendant,  and  if  you  do,  I  am  of  opinion  that  they 
amount  to  a  reasonable  and  probable  cause  for  the  stiep 
he  has  taken."  I  do  not  direct  a  nonsuit,  because  the 
fact  is  so  closely  connected  with  the  law.  The  direction 
of  the  learned  Judge  in  this  case  is  conformable  to  that 
mode  of  proceeding,  and  is  substantially  the  same  as  in  HUl 
V.  Yates,  and  BecJnmth  v.  PhiUy.  Litiledale  J.  in  that 
case  directed  the  jury  to  find  a  verdict  for  the  de- 
fendants, if  they  thought  upon  the  whole  evidence  that 
the  defendants  had  reasonable  cause  for  suspecting  tbe 
plaintiff  of  felony ;  and  Lord  Tenterden  said,  "  Whether 
there  was  any  reasonable  cause  for  suspecting  that  the 
plaintiff  hod  committed  a  felony,  or  was  about  to  com- 
mit one,  or  whether  he  had  been  detained  in  custody  ia 
unreasonable  time,  were  questions  of  fact  for  the  Jury."; — 
**  There  is  this  distinction  between  a  private  individual 
and  a  constable:  in  order  to  justify  the  former  in  causing 
the  imprisonment  of  a  person,  he  must  not  only  make 
out  a  reasonable  ground  of  suspicion,  but  must  prove 
that  a  felony  has  actually  been  committed ;  whereas  a 
constable,  having  reasonable  ground  to  suspect  that  a 
felony  has  been  committed,  is  authorized  to  detain  the 
party  suspected,  until  enquiry  can  be  made  by  the 
proper  authority."  Tbe  direction  of  the  learned  Judge 
in  the  present  case  was  tantamount  to  this :  ^^  If  you 
think  the  Defendant  acted  botidjlde,  I  am  of  opinion  lie 
had  probable  cause  for  the  course  he  pursued." 

It  has  also  been  objected,  that  there  was  no  necessity 
for  apprehending  the  Plaintiff  at  night,  and  a  case  has 
been  put  of  the  apprehension  of  a  judge  at  his  own 
house.     But  was  the  constable  to  stay  in  the  street  all 
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night,  after  the  information  he  had  received ;  or  in  the 
Plaintiff's  room  ?  No.  And  the  very  circumstance  of 
the  magistrate's  committing  the  Plaintiff  the  next  day 
affords  a  presumption  that  the  Defendant  was  acting 
,botid  Jide.  The  circumstance  of  a  felony  having  been 
imputed  to  the  Plaintiff  was  a  sufficient  reason  why  the 
constable  should  apprehend  an  escape. 


BuaROUGH  J.  A  constable  has  always  reason  to  ap- 
prehend an  escape  when  he  receives  information  of  this 
nature;  and  if  he  did  not  act  upon  such  supposition, 
there  would  be  no  safety  for  property  in  Londoiu  I  am 
clearly  of  opinion  that  the  Defendant  might  have  justified 
this  conduct  in  a  plea,  stating  that  a  felony  had  been 
committed,  and  that  he  had  been  informed  of  it.  What 
Hamerton  told  him,  added  to  the  letter  she  produced, 
was  sufficient  to  raise  a  strong  suspicion  in  the  mind  of 
a  constable ;  and  such  a  justification  could  not  have  been 
got  rid  of  but  by  denying  the  facts  alleged.  Here  they 
were  true,  and  if  the  constable  had  ground  to  believe 
them,  that  was  sufficient  for  him.  Nothing  but  the 
subsequent  conviction  of  Hamerton  has  raised  the  diffi- 
culty in  this  case;  but  the  question  is,  on  what  grounds 
and  motives  the  constable  acted  at  the  time.  He  had 
reasonable  ground  to  believe  the  charge,  and  it  was  his 
duty  to  apprehend  the  Plaintiff;  that  being  soi  the 
learned  Judge's  direction  was  right  in  substance. 

Gaselee  J.  On  a  review  of  all  that  has  been  said, 
I  do  not  alter  the  opinion  I  had  formed  at  the  trial.  I 
said  to  the  jury  in  substance  what  has  been  stated ;  but 
I  never  meant  to  leave  to  them  the  question  of  legal 
probable  cause;  for  I  had  the  case  of  Beckwith  v.  PkiUn^ 
before  me,  and  I  was  requested  to  nonsuit  the  Plaintiff. 
I  could  not  do  so  upon  the  Plaintiff's  case,  though,  in 
similar  causes,*!  have  occasionally  done  so,  after  bearing 
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the  Defendant's  case ;  but  when  there  is  any  doubt  as 
to  the  facts,  they  must  be  found  by  the  jury.  By 
leaving  them  to  the  jury  in  this  case,  and  also  whether 
the  Defendant  acted  bond^e,  I  intimated,  in  effect,  that 
if  they  were  satisfied  on  that  head,  the  Defendant  stood 
excused. 

As  to  the  point  about  the  probability  of  e^ape,  none 
of  the  authorities  cited  go  the  length  of  saying  that  the 
constable  cannot  detain,  except  where  he  has  reason  to 
'apprehend  an  escape.     The  rule,  therefore,  must  be 
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«.  The  De- 
fendant exe- 
cuted a  deed, 
-conveying  his 
property  to 
trustees  to  sell 


'T'HIS  was  an  issue  directed  by  die  Court  of  Common 
Pleas  to  try  whether  certain  deeds  of  lease  and 


release,  and  an  accompanying  deed  of  trust,  were  the 
deeds  of  the  Defendant,  and  if  so,  whether  they  had 
for  the  benefit    been  obtained  by  fraud,  covin,  or  misrepresentation, 
of  creditors,  Th^  i^^^^  and  release  bore  date  the  25th  and  26th  of 

of  whose  de-     November  1825  respectively;  the  deed  of  trust  the  latter 

mand  were        day ;  and  the  object  of  the  deeds  was  to  effect  a  con- 
stated in  the 
deed ;  a  blank 

was  left  For  one  of  the  principal  debts,  the  exact  amount  oF  whichi  being  subsequently 
ascertained,  was  inserted  in  the  blank  the  next  day,  in  the  DeFendant's  presence,  and 
with  his  assenu  He  afterwards  recognized  the  deed  as  valid  in  various  ways^  particu- 
larly by  being  present  when  it  was  executed  by  his  wiFe,  and  by  joining  her  in  a  fine 
to  enure  to  the  uses  of  the  deed :  Held,  that  the  deed  was  valid,  notwithstanding  the 
filling  up  of  the  blank  after  execution. 

a.  The  attorney  who  had  prepared  the  deed,  on  the  retainer  of  the  trustees,  was 
held  a  competent  witness  in  an  issue  directed  by  the  Court,  to  try  its  validity,  although 
one  of  the  trusts  was  to  defray  the  charges  of  preparing  the  deed,  and  although  he 
was  Defendant  in  another  action,  his  success  in  which  depended  on  the  validity  of 
the  deed. 

At  all  events,  in  such  an  issue,  the  Defendant  was  held  not  entitled  to  a  new  trial, 
«n  account  of  the  admission  of  the  testimony  of  such  witness,  justice  having  been  done. 
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veyance  of  Revett^s  property  to  Hudson^  in  trust  to  raise 
mpney  by  sale  of  it  for  the  payment  of  of  RevetCs  debts, 
with  a  trust,  as  to  any  residue,  in  favour  of  Revett ;  and 
*^  in  the  first  place,  for  the  trustee  to  pay  and  defray  the 
posts,  charges,  and  expenses  of  all  parties  thereto  at- 
tending the  preparing,  settling,  completing,  and  execut- 
ing those  presents,  and  the  several  indentures  of  lease 
and  release  therein  referred  to." 

At  the  trial  before  Holroyd  J.  last  Suffolk  Summer 
assizes,  Mr.  Bromiy  the  attorney  who  prepared  the 
deeds,  and  was  also  a  party  to  the  deed  of  trust,  stated, 
that  on  Monday  the  28th  of  November  1825,  the  Defend- 
ant being  then  a  prisoner  in  the  King's  Bench  prison,  he, 
Brown,  on  the  part  of  the  Plaintiff  and  other  creditors, 
and  acting,  as  he  conceived,  for  all  parties,  went,  ac- 
companied by  Columbine,  the  attesting  witness,  to  the 
Defendant  in  the  prison,  for  the  purpose  of  procuring 
the  execution  of  the  deeds.  That  they  corresponded  ex- 
actly with  drafts  which  had  before  been  assented  to  and 
signed  by  the  Defendant;  that  blanks  were  left  for  the 
amounts  of  the  debts  of  various  creditors,  which  were 
.  then  filled  up,  with  the  exception  of  the  blank  for  the 
debt  of  one  Millsj  a  creditor;  that  Mills,  who  was 
present,  claimed  16,000/.  odd;  but  *  that  the  De- 
fendant shewed  an  account,  reducing  Mills*s  debt  to 
14,858/.  85.  Sd.y  and  said  he  had  vouchers  by  which  he 
could  confirm  the  account.  The  account  was  admitted, 
subject  to  the  production  of  these  vouchers ;  and  it  was 
agreed  that  the  blank  for  Mills's  debt  should  be  filled 
up  when  they  were  produced.  The 'Defendant  and 
Mills  then  executed  the  deed,  leaving  the  blank  to  be 
filled  up  as  above  mentioned.  This  statement  was 
confirmed  by  the  attesting  witness,  the  only  other  per- 
son present.  The  next  day  Brown  and  Mills  attended 
the  Defendant  again ;  but  Columbine  was  not  present. 
The  Defendant  produced  the  vouchers  in  question  ;  the 
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balance  was  struck:  Brawn  filled  up  the  blanks  with 
the  sum  of  14,858/.  8^.  %d.^  and  then  went  away,  taking 
with  him  the  deeds  for  the  purpose  of  procuring  their 
execution  by  other  parties.  The  instrument  at  that 
time  had  a  deed-stamp  (not  ad  valorem)^  and  no  new 
stamp  was  added.  The  Defendant  left  the  prisoQ 
shortly  afterwards,  and  the  deeds  were  executed  in  his 
presence  by  his  wife,  (who  also  joined  in  a  fine  to  enure 
\o  the  uses  of  the  trust-deed,)  under  his  sanction,  when 
he  was  at  liberty. 

The  Plaintiff,  the  trustee^  did  not  execute  the  trust- 
deed  till  the  end  of  the  ensuing  December*  Many  letters  . 
were  subsequently  written  by  the  Defendant,  in  which 
he  not  only  treated  the  deeds  as  valid  instruments,  but 
ordered  the  occupiers  of  the  property  to  pay  their  rents 
to  the  Plainti£P,  and  the  steward  of  the  manor  to  ddiver 
up  his  books  and  the  rolls  of  the  manor  to  Brawn*  It 
appeared,  further,  that  he  had  told  one  Chapman  that  be 
had  executed  the  deeds,  and  had  gained  time ;  —  alsc^ 
that  he  had  carried  into  effect  the  fine  that  was  to  pass 
his  wife's  interest. 

Brawn  was  objected  to  as  a  witness,  as  having  an 
interest  to  support  the  deed  in  order  to  recover  bis  own 
charges,  and  as  being  defendant  in  an  action  of  trespass, 
in  which  his  defence  rested  on  a  claim  to  property 
under  this  deed.  See  Revett  v.  Brawn,  {a)  But  it  was 
answered,  that  though  by  an  express  clause  in  the  deed 
the  trustee  was  authorized  to  defray  those  charges  out 
of  the  property,  he  was  personally  liable  to  Brawn  under 
his  retainer ;  that  Brawn  could  recover  against  him  only 
by  virtue  of  that  retainer,  and  that  the  deed  would  be 
no  evidence  in  support  of  Brawn's  claim.  The  learned 
Judge  overruled  the  objection. 

No  evidence  was  o£Pered  on  the  part  of  the  Defendant; 
but   the   following  passage  in   BulL  N.  P.  p.  267.  was 


(a)  AntCi  vol.  v.  p.  7. 
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relied  on :  "  If  tdere  be  blanks  left  in  an  obligation  in 
places  material,  and  filled  up  afterwards  by  the  assent 
of  parties,  yet  is  the  obligation  void,  for  it  is  not  the 
satne  contract  that  was  sealed  and  delivered :  —  as  if  a 
bond  were  made  to  C,  with  a  blank  left  after  for  his 
Christian  name  and  for  his  addition,  which  is  afterwards 
filled  up." 

Holrotfd  J.  told  the  jury  it  did  not  appear  in  the 
J3assage  cited  that  the  alteration  was  made  in  the  pre- 
sence of  the  party,  but  that,  if  in  such  a  case  there  was 
tfaatrwhich  amounted  to  a  redelivery,  and  shewed  that  the 
pa^y  meant  the  deed  should  be  acted  on  in  its  altered 
staite,  the  alteration  being  made  in  his  presence  would 
amount  to  a  redelivery,  and  the  deed  would  be  his  in 
Its  altered  state ;  he  referred  to  Goodright  d.  Carter  v. 
Straphan  {a\ —  where  the  redelivery  by  ^feme,  after  6«ro«*s 
death,  of  a  deed  delivered  by  her  whilst  covert^  was  held  a 
sufficient  confirmation  of  the  deed  to  bind  her  without  re- 
execution  or  re-attestation, — and  said,  that  circumstances 
alone  might  be  equivalent  to  a  redelivery.  Then,  ob- 
serving on  the  fact  that  the  blank  in  the  present  case 
had,  according  to  a  previous  arrangement,  been  filled 
up  in  the  Defendant's  presence,  and  with  his  consent, 
that  he  had  afterwards  assisted  at  and  sanctioned  the 
exe<iution  of  the  deed  by  his  wife,  and  had  acted  upoYi 
it  as  a  valid  instrument,  he  said,  that  unless  the  jury 
disbelieved  the  evidence,  there  was  abundant  ground 
for  their  considering  this  deed  as  the  deed  of  the  De^ 
fendatit: — of  fraud  or  covin  no  evidence  had  been 
offered. 

The  jury  found  that  the  deeds  were  the  deeds  of  the 
Defendant,  and  that  the  execution  of  them  had  not  been 
obtained  by  any  fraud,  covin,  or  misrepresentation. 


1829. 


(a)  CovDp.  301. 
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ljBft9«  JFilde  Serjt.  moved  for  a  new  triali  on  the  ground 

that  Brown  ought  not  to  have  been  admitted  as  |k  wit- 
ness, and  that  the  deed  was  void,  having  been  altered 
in  a  material  particular  after  its  execution,  without  any 
i^edeiivery.     There  was  also  an  objection  to  the  stamp. 

A  redelivery,  he  contended,  could  only  be  implied 
where  there  was  no  evidence  to  rebut  the  presumption; 
•bere,  the  circumstance  that  the  deed  was  always  out 
of  Reoet£&  possessioli  was  evidence  sufficient  to  rebut 
any  such  presumption.  In  GoodrigfU  v.  Straphan  the 
<leed  bad  never  been  executed  at  all  before  the  death 
of  the  husband,  for  an  execution  by  a  Jeme  cpoert 
was  altogether  void:  here  the  deed  was  once  w<eU 
executed,  and  there  could  be  no  new  es^ecution. actual 
or  implied  without  a  new  stamp.  A  rule  msi  .b^vi^g 
been  granted^ 

Storks  and  Bussell  Seijts.  shewed  cause.  If  fiev^ 
was  present  when  the  blanks  were  filled  up,  the  validly 
of  the  deed  is  unimpeachable.  But  even  if  he  were 
not,  the  transaction  may  be  upheld  if  the  insei;tiops 
were  made  with  his  assent,  and  in  conformity  with  the 
original  intention  and  agreement  of  the  parties. 

It  was  settled  between  the  parties  that  the  deed  should 
be  executed,  subject  to  the  blanks  being  filled  up,  when 
the  amount  of  debt  should  have  been  ascertained  and 
^reed  upon.  They  were  filled  up,  therefore,  accoiding 
to  the  intention  of  the  parties,  aud  there  was  no  aUer' 
aiion  of  the  deed,  but  a  completion  of  it,  according  to 
the  intentions  of  the  parties. 

Under  these  circumstances  it  may  be  contended, 
first,  that  the  deed  remained  the  deed  of  the  parties 
(without  redelivery)  notwithstanding  the  insertion. 

The  only  authority  cited  to  the  contrary  is  Bull, 
N.  P.  267.  "  If  there  be  blanks  left  in  an  obligation  in 

places 
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places  material,  and  filled  tip  afterwards  by  the  assent 
of  parties,  yet  is  the  obligation  void,  for  it  is  hot  the 
same  contract  that  was  sealed  and  delivered.  As,  if  a 
bond  were  made  to  C,  with  a  blank  left  after  for  bis 
Christian  name  and  for  his  addition,  which  is  afterwards 
41Ied  up.'^  And  in  support  of  this  position  the  learned 
■writer  cites  2  Moll.  Ab.  29.  {Fails ;  Interliner) ;  bnt  the 
passage  there  is,  ^'  Si  un  fait  soit  alter  en  point  materia! 
per  le  plaintiff  mesme  ou  per  ascun  estranger  sans  le 
privitde  del  obligee;  soit  ceo  interlineation,  addition, 
rasure,  ou  per  le  traction  d'un  penn  per  le  mlddest  d'ascun 
parol,  le  fait  per  ceo  devient  void.  Call.  Pigofs 
case,  27.,  per  curiam  resolve ;  car  ceo  ore  n*est  mesme 
ikit.  Come  si  un  obligation  soit  fait  al  un  viscoiint 
piir  apparer,  &c  et  en  I'obligation  le  nosme  del  viscount 
est  omitt,  et  puis  le  deliverie  de  ceo  son  nosme  est 
interline,  ou  per  Toblig^e  ou  per  un  estranger  sans  son 
privitie,  encore  le  fait  est  void  per  ceo."  So  that 
Pigofs  case  is  the  fountain;  and  that  case  does  no^ 
'iliipport  the  dictum  of  BuUer  J.  as  to  the  addition ; 
6n  the  contrary,  a  special  verdict  found  that  the 
bond  was  made  by  Pigot  the  defendant,  and  two  others, 
who  were  held  and  firmly  bound  to  the  plaintifi^ 
Benedict  Winchcombe^  Esq.  in  sixty  pounds;  that 'the 
plaintiff  was  sheriff  of  the  county  of  Oxford^  and  the 
condition  was  for  the  appearance  of  one  of  the  parties 
m  the  King's  Bench  to  answer  in  a  plea  of  trespass; 
tfaat  the  bond  was  delivered  by  Pigot  as  his  deed  to  the 
use  of  the  plaintiff,  and  that  after  the  delivery  of  the 
deed,  the  words  "  Sheriff  of  the  county  of  Oxfaftd^^  were 
interlined  after  the  words  Benedict  Winchcombey  Esq., 
and  before  the  words  sixty  pounds ;  sine  notitia^  Anglice^ 
the  privity  or  command  of  the  said  Btn^dict.  The 
Court  decided,  on  the  ground  that  this  was  an  addition 
by  a  stranger,  without  the  privity  of  the  obligee,  on  a 

point 
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point  not  material  in  any  thing  that  appeared  to  the 
Ck>urt;  and  judgment  was  given  for  the  plaintiff. 
Neither  does  that  case  meet  the  point  of  the  insertion 
of  that  which  has  previously,  and  at  the  time  of  the 
execution  of  the  deed,  been  agreed  to  be  inserted. 
But  in  Markham  v.  Gonaston  {a\  even  such  previous 
agreement  was  held,  according  to  the  ultimate  decision 
of  the  case,  not  essential  to  the  validity  of  the  deed. 
Markham^  at  the  request  of  Sir  Francis  WiUoughhf^  wfs 
bound  in  a  statute  with  Sir  F.  WUloughby  to  JV.  Traofj 
Esq.  as  his  surety;  and  upon  this»  Sir  F<  WUUmghtnf 
caused  Gotiaston^  his  servant,  to  make  a  counter  bond, 
in  which  Sir  F*  WiUoughby  and  one  Geoffrof  Fox  were 
bound  to  Markhanij  to  save  him  harmless  from  the 
«ame  statute;  and  Sir  F,  JVillaughby  commanded  his  ser- 
vant to  leave  out  of  the  condition  of  it  the  Christian 
name  of  W.  Tracy^  the  place  of  his  habitation,  tl^e 
county,  and  his  addition.  The  servant  did  so  accord- 
ingly, and  then  G.  Fox  sealed  and  delivered  the  counter 
bond  as  his  deed,  to  the  use  of  Markham.  Afterwards^ 
the  servant  Gonaston^  by  the  command  of  his  master. 
Sir  F.  fVilloughln/,  and  by  the  assent  of  G.  Fox^  inserted 
in  the  blanks  the  Christian  name  of  W.  7>£zry,  the  place 
of  his  habitation,  the  county,  and  his  addition,  and  then 
Sir  I\  Willoughby  sealed  and  delivered  the  obligation. 
An  action  of  debt  was  brought  upon  this  bond,  in  the 
Common  Pleas,  against  G.  Fox,  who  pleaded  the  filling 
up  these  blanks  after  the  bond  was  sealed  and  delivered, 
and  so,  not  his  deed.  Issue  was  taken  on  the  filling  up, 
&c.,  and  upon  proof  that  they  were  so  filled  up,  the 
plaintiff  Markham  was  nonsuited.  Then  Markham 
brought  an  action  on  the  case  against  Gonaston^  in  the 
nature  of  deceit,  for  destroying  the  effect  of  the  bond. 


{a)  Cro.Elsz.6%j. 


The 
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The  defendant  pleaded  the  special  circumstances  of  the 
filling  up  by  order  of  his  master,  to  which  the  plaintiff 
demurred)  and  it  was  adjudged  for  the  plaintiff.  The  Court 
held  that  the  condition  was  altered  by  the  words  inserted, 
*'  for  whereas  before  it  did  not  appear  to  which  of  the 
Tracys  the  recognizance  was  entered,  it  is  now  made  cer- 
tain; and  it  may  be,  that  it  was  now  to  another  man  than 
in  truth  it  was."  But  Popham  made  this  observation,  viz. 
•*  That  if  it  had  been  appointed  by  the  obligor(vi2.  G.Fox) 
before  the  ensealing  and  delivery  thereof,  that  it  should  be 
afterwards  filled  up,  it  might  then,  peradventure,  have 
been  good  enough,  and  it  should  not  have  made  the  deed 
vpid."  And  it  was  afterwards  adjudged  good  in  the  Court 
of  King^s  Bench,  Markham  v.  Gonaston,  {MoorCf  547«) 
where,  after  giving  a  short  report  of  the  case  according 
with  Cro,  Eliz.  the  reporter  says,  mes  noia,  that  afterwards 
the  plaintiff  brought  a  new  action  on  the  bond  against 
Fox,  who  pleaded  the  special  matter,  and  concluded 
that  therefore  it  was  not  his  deed,  to  which  Markham 
replied,  that  the  blanks  were  filled  up  with  the  assent  of 
Sir  Francis  and  Foxj  to  which  Fox  demurred,  and  it 
was  adjudged  for  the  plaintiff.  So  in  Paget  v.  Paget  (a), 
'*  a  deed  of  revocation  and  a  new  settlement  made  by 
that  deed,  though  after  the  sealing  and  execution  thereof 
blanks  were  filled  up,  and  not  read  again  to  the  party, 
nor  resealed  and  executed,  was  yet  held  a  good  deed." 
The  decision  in  Moore  is  recognized  in  Zouch  v.  Clay,  (b) 
That  was  an  action  of  debt  on  bond.  A,  and  B. 
delivered  the  bond  to  C,  and  after,  by  consent  of  all 
parties,  the  name  and  addition  of  D,  was  interlined,  and 
he  also  sealed  the  obligation  and  delivered  it.  And  if 
the  obligation  by  this  alteration  were  made  void  against 


1639. 


(a)  %  Chan,  Rep.  410.  cited  in  Vln.  Abr.  Falts  (U). 

(b)  2Lev,^s» 


A,  and 
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^^^  A.  and  J?.,  or  not,  was  the  question.  -Bat  by  Hak  and 
the  whole  Court  it  was  adjudged  that  it  was  not,  and 
that  it  is  the  obligation  of  all  three,  and  so  is  Moon, 
although  in  Cro.  it  was  before  adjudged  contrary. 
Texira  v.  Boans{a)  (mentioned  by  Wilson  J.  in  die 
argument  upon  Master  v.  Miller  in  error  from  the 
King's  Bench)  is  strong  in  point.  The  bond  bad  been 
executed  in  blank,  and  the  plaintiff  had  advanced  money 
on  it  to  a  broker,  after  which  the  names  and  sums  bad 
been  inserted  in  the  blanks  by  the  broker.  The  de- 
fendant pleaded  non  est  factum ;  and  Lord  MimsfiM 
ruled  that  the  bond  was  well  executed,  and  that  die 
broker  was  to  be  considered  as  the  attorney  anthorieed 
by  the  defendant  to  fill  up  the  blanks,  and  the  plaintiff 
had  a  verdict.  The  case  of  Doe  d.  Lewis  v.  Bingkanii{b) 
shews  clearly  that  a  deed  requiring  to  be  executed  by 
difierent  parties  may  be  considered  as  one  entire  tramh 
action,  operating  as  to  the  different  parties  to  it,  from 
the  time  of  the  execution  by  ^ach,  but  not  perfectly 
the  execution  of  it  by  all  the  convejring  parties ;  and  if  so 
as  to  parties,  why  not  as  to  sums  agreed  to  be  inserted  ? 
In  Matson  v.  Booth  (c),  it  was  decided  as  to  a  baU 
bond,  that  the  addition  of  another  obligor  after  the  bond 
had  been  executed  by  four  others,  but  had  not  been 
accepted  by  the  sheriff,  did  not  vacate  the  bond,  or  make 
a  new  stamp  necessary.  That  case  established  two  im- 
portant points ;  first,  that  such  an  instrument  until  com- 
pleted is  considered  asinjleri^  and  in  the  nature  ofanescrow 
only:  — and  a  deed  may  be  in  the  nature  of  an  escrow 
only,  from  circumstances  and  the  nature  of  the  transaction, 
without  the  formal  and  apt  words  spoken  of  in  Shepherd's 
Toudistone,  50,  and  60 :  therefore,  where  a  deed  is  to  be 

(a)  I  Anstr.  aa8.       [b)  aB.^  ji.  67a.       {c)  $  M.^  S.  %%z. 
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executed  by  several  parties,  and  if  any  of  them  refuse^ 
the  deed  will  be  inoperative,  a  party  who  executes  first 
must  be  taken  to  execute  and  deliver  it  as  his  deed  coo- 
dittonally  in  case  the  others  also  execute:  so  if  the 
insertion  of  a  sum  be  necessary  to  give  the  instrument 
effect,  a  party  who  executes  before  such  sum  has  been 
ascertained  must  be  understood  as  executing  condi-* 
tionally,  and  to  give  the  deed  efiect  upon  such  sum 
beidg  ascertained  and  inserted:  nntil  insertion,  it  is 
therefore  an  escrow ;  upon  insertion,  and  not  till  then^ 
it  becomes  the  deed  of  the  party  who  executed,  by 
relation  to  the  time  of  the  execution :  —  secondly,  thai 
the  concurrence  of  the  agent  of  the  obligors  was  of  equal 
force  with  the  concurrence  of  the  obligors  themselves* 
And  this  will  apply  to  the  objection  of  the  insertion 
of  the  sum  not  having  been  made  in  the  presence  of 
Bevetti  (if  that  were  so)  because  Bramn  was  authorized 
Id  make  the  insertion.  Bayley  J.  says,  **  The  addition 
was  made  with  the  concurrence  of  the  agent  of  the 
obligors,  at  a  time  when  the  bond  could  be  considered 
so  otherwise  than  as  in  the  nature  of  an  escrow ;  and 
being  made  with  the  concurrence  of  the  agent  of  the 
obligors,  it  is  the  same  as  if  it  had  been  with  their  con-- 
Gurrence,  which  brings  the  case  within  the  authority  of 
Zouch  V.  Clay'* 

The  deed  in  question  therefore  is  good,  and  the  deed 
of  Revett^  without  any  re-execution  or  redelivery. 

But  if  not  good  without  a  redelivery,  it  woold  be 
dearly  so  if  such  redelivery,  or  what  was  tantamount 
to  it,  took  place. 

The  effect  of  a  re-execution  is  shewn  in  the  clue  of 
Coke  and  Another^  Executors,  v.  Brummell.  (a)  JS.  H. 
Delme  (who  afterwards  took  the  name  of  Baddiffe\ 
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a$.  surety  for  BrurrnneU^  execaled  a  joint -bornd  and 
warrant  qf  attorney  to  secure  an  anntrity  to  one  Ctick. 
AAer  tbe  (escecution  by  Raddiffe  and  BrummeU  it  fi/i(s  dfe- 
Cpvered  that  part  of  BadcUffe*s  Christian  najine-(>tx. 
jEfi^Tiry)  bad  been  omitted  in  the  body  of  tbose  imltrtir 
meijitsi  and  he  re-executed  them  after  such-  tiattie'liSiid 
been  ijasertedi  withoiit  the  knowledge  of  BrummeR.  - 
.  In  ,an  aqtion  brought  against  Raddiffki  in  theXJburi 
of  KiQg^s  Benchi  on  the  bond,  be  pleaded  -a  judgnoii^ 

r 

re<;overed  against  himself  and  BrummdL  And  aJtcjiS 
ijrard^  the  Court  of  Common  Pleas  refused  to  s^tfsiSi^ 
on  his  application,  a  joint  judgment  entered  M^i^c^ 
them  on  the  warrant  of  attorney,  inasmuch  as*  the  id* 
strument  was  not  defeated  by  such  insertion  of  JZiuI- 
dtffe^s  Christian  name,  and  as  he  had  recognized  lift 
vftlidity  of  the  judgment  in  the  action  brought  agtdttst 
him  on  the  bond*  Gibbs  C  J. ^  in  delivering  the  judj^eirit 
of  the  Court,  says,  ^^  This  warrant  of  attorney  was'gvte&lrip 
a  collateral  security  to  an  annuity  bond  in  which  tbe  4/6^ 
fendant  BrummeU  was  the  principal,  and  Baddiffe^'^hm 
now  makes  this  application,  his  surety.  At  tbe  time  tbt 
bond  and  warrant  of  attorney  were  executed,  the^grantte 
was  not  aware  that  Raddiffe  was  called  Henry  bs  #eli 
a$  Emiliusy  and  he  did  not  discover  it  until  he  saw  bia 
signature  at  the  foot  of  those  instruments.  He  wafe 
then  fearful  that  the  warrant  of  attorney  might  prb^ 
defective,  and,  therefore,  procured  Raddiffe  to  re-^xeoute 
It,  having  previously  caused  an  alteration  to  be  made 
throughout  the  body  of  it,  by  interlining  and  in^ 
serting  the  word  Henry  between  Emilius  and  Ddmi. 
In  point  of  fact,  the  warrant  of  attorney  was  perfect 
without  this  alteratioi^;  but  there  can  be  no  doubt  but 
that  judgment  may  now  be  entered  upon  it,  Badd^ 
himself  not  only  having  consented  to  such  alteration  but 
having  re-executed  the  instrument.    Besides,  in  an  action 


on 


IN  TUB  9th  &  lOTH  Years  OP  GEO.  IV.  *r9 

oo.the  Jbmd  brought  agsinst  him  in  the  Codrt  of  Kln^s       -fS^S. 
T^nehf  he  pleackd  a  judgment  recovered  by  the  tesbitdlr      fS«I^ 
agjiiipst  himself  and  Brummell,  thereby  not  o^^y  recog^  ^. 

inzing  the  validity  of  the  judgment,  but  by  making  iist  ^****^' 
qfit,  defeating  that  action;  and  after  that  he  makes  tbft 
i^pU(^on,  whereby  he  seeks  to  set  it  aside.-  Utider 
these  circumstances,  the  Court  are  of  opinion  tfakt  ih^ 
l^aot  do  this ;  first,  because  the  nature  of  the  sehiKties 
ff]^'  not  defeated  by  the  insertion  of  the  word  Hihty; 
t9^wjbich  alteration  BadcUffe  himself  was  a  party;  'to'd| 
afCpodly,  because  he  afterwards  recognized  the  jddgmeiift 
IVlibeiag  legally  entered  up,  and' availed  himself  6f  It  ih 
a^  action  brooght  in  the  Ckinrt  of  King^s  Bench.'' 
\  It  is  clear,  however,  that  a  re-execution  !s  not  neces^ 
ffWy-  Where  the  first  delivery,  from  atiy  circumstances,' 
v^ttires  confirmation,  a  second  delivery  will  suffice.  '  If 
li|»:  first  delivery  is  considered  (from  the  blanks  knA 
<yiroumstances  of  a  future  insertion  then  agreed  upbri) 
fo:  liave  been  imperfect,  and  to  require  something  furthef 
tpr  be  done,  then  a  second  delivery,  or  that  which  \i 
tpitamount,  will  supply  the  defect.  And  the  Court  wilf 
.  i|ot  consider  the  first  delivery  as  a  complete  delivery, 
if,  tber  effect  of  so  considering  it  would  be  to  avoid  the 
diled.  Perkins,  s.  1 54.  says,  **  It  is  to  be  known  that  ik 
dglfid  cannot  have  and  take  effect  at  every  delivery  tis  a 
difnd^  for,  if  the  first  delivery  take  effect,  the  second 
dfilivery  is  void."  A  second  delivery  may,  therefore,  Jn 
settle  cases,  be  merely  an  execution  and  confirmation' 
oC^e  first,  ut  res  magis  valeat  qimm  pereat 

yjn  Butlertind  Bar^^'scase(a),(acase  which  was  argued' 
tnmty^one  times  severally,)  the  case  of  Jennings  v!.' 
Bijagge  {S7  Eliz,)  U  given  at  the  end:  there,  amongst 
other  resolutions,  is  the  following :  —  **  It  was  resolved, 
that  to  some  intent  the  second  delivery  hath  relatiofi  to 

{a)   3^^- 35^- 
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1M9*       ihe  first  delivery,  and  to  some  not,  and  yett  io«triij4ia  the 
second  delivery  hath  all  its  foroe  by  the  first  deKitery» 
and  the  second  is  but  an  execution  and  oomfiniiatioRj^f 
the  first ;  aiid»  therefore,  in  case  of  neoeasity^  .^  ut  ttf 
nuigii  valeai  quam  pereai^  it  shall  haye  relation:: by 
fiction,  to  be  his  deed  ab  initio  by  force  of  the  fivtft 
delivery/' 
Then,  has  there  been  a  second  delivery  in  thia  caae?:- 
Goodright  dem.  Carter  v.  Straphan  establiabas  tbil 
point,  via,  that  circumstances  alone  may  be-equivalaili 
to  a  redelivery.    Lord  Man^fid^  after  cittag  twO;Ctvm 
from  the  year-books,  which  confirm  the. proposition,  thfdt 
it  is  not  necessary  for  a  deed  to  be  re^executed.or  repair 
tested,  but  redelivered  only,  says,  ^^  Now,  delivery  is  lii 
act  m/iflt5  only.  The  question,  then,  is,  Whethertheliar 
has  laid  down  any  precise  form  in  which  delivery  must  ha 
made^  or  whether  circumstances  may  not  beioquivnlent 
to  it  without  actual  delivery?    Lord  Coke^  in  hts..'<{oair 
roentary  on  Lit,&.  36.,  says.    As  a  deed  may  baidabr 
vered  to  the  party  without  words,  so  a  deed  may  be 
delivered  by  words  without  any  act  of  delivery;  ak  if 
die  writing  sealed  lies  upon  tl>e  table,  and  the  feoffi>r  or 
obligor  says  to  the  feofiee  or  obligee,  *  Take  up  the  said 
writing :  it  is  sufficient  for  you,'  or,  '  It  will  serve  your 
turn :  it  is  a  sufficient  delivery.'     2  HclU  Abr.  26.  jiL.2. 
And  Goodright  v.  Gregory  (a)   is  to  the  same  effect 
No  manual  tradition  or  lianding  over  of  the  deed:  t» 
the  grantees   is  necessary.     In  Doe  dem.  Gant09<>v> 
Knight  (6),  the  Court  of  King's  Bench  held,  that  though 
the  grantor  kept  the  deed  in  his  own  possession,  it  was 
a  valid  and  eflfectual  deed,  and  that  delivery  to  the  party 
who  was  to  take  by  the  deed,  or  to  any  person  for  his 
use,  was  not  necessary.     In  the  present  case,  after  a 
redelivery,  Bevett  sent  the  deed  to  his  wife,  and  was 

(tf)  Lloft,  339.  (^)  sB.t5fC.  671. 
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present  when  Ate  executed  it.  The  fine,  too,  being  f  8M. 
letied  in  parsoance  of  a  pricnr  oavenant,  sbei^a-sttU 
nore  distinctly  that  the  whole  must  be  taken  as  one 
entire  transaction,  and  operate  a»  one  assurance^  This 
principle  is  established  in  Doe  dem.  Odiame  v.  W^tU^ 
AMitf(tf},  where  it  was  held,  that  if  a  fine  belefied 
in  pursuance  of  a  covenant  in  a  prior  conveyance  of*  an 
estate  tail^  as  where  tenant  in  tail  conveys  his  estate  by 
kite  and  release,  and  covenants  in  the  release  to  levy  a 
fintV  which  is  done  accordingly^  the  lease  ••  and  rdease 
sSttdfine- wiUbe  considered  as  one  assurance^  and  will 
OfMrate  (by  means  of  the  fine)  to  dtsoontinne  Um  estate 
jA^  if  it  will  thus  be  considered  whoi  at  acts  te 
»^  destruction  of  an  estate,  d  fortiori  should  it  be  so 
wileniit  goes  to  preserve  and  support  a  conveyance  ao* 
ceiding  to  the  mtention  of  the  parties. 
*i.Tfae  Court  relieved  the  learned  Serjeanis  firoro  aigning 
the  point  about  the  stamp,  or  the  admissibility  of  A-oasi's 
testimony. 


•I  I 


t  Wilde.  First,  the  question  lenching  the  re^exeeiition  ef 
tiie  deed  ought  not  to  have  been  left  to  the  jury  under 
the  circumstances  of  this  case,  which  i«  pr^nant  with 
sespicion.  The  party  sought  to  be  charged  was  a 
{Prisoner;  no  separate  professional  adviser  was  present 
on  his  pcurt;  blanks  were  left  in  the  deed  for  a  heavy 
slmii;  his  whole  property  was  conveyed  away^  and  the 
attesting  witness  was  not  present  at  the  supposed  re^ 
tsecution.  It  would  be  of  most  dangerous  cons^uenc^ 
and  would  render  the  solemn  execution  of  deeds  a'use*<r 
less  ceremony,  if  a  re-execution  could  be  presumed  after 
the  original  instrument  had  been  so  materially  idteved. 
But  the  deed  was  perfect  when  it  was  first  executed,, 
and,  therefore,  a  re-execution,  which  implies -that  the 

(a)  %  Burr*  704 r 
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deed  is  previously  imperfect,  comUIi  not  have  any.  oper- 
adoD.    It  was  signed,  sealed,  and  delivered :  the  estate 
had  passed  out  of  the  relessor,  and  had  vested-  in  the 
relessee,  and  the  attestation  was  such  as  to  shew  the  deed 
to  be  a  perfect  instrument.  According  to  Perkins^  s.  lH* 
(a  passage  cited  by  Liord  Mansfield),  **  If  the  £rst  dfi- 
Uvery  take  any  effect,  the  second  delivery  is  void."-    A3 
to  the  instrument's  operating  as  an  escrow  till  the  blankp 
were  filled  up,  Ccm.Dig.Fait.{A.S.)  Step.  TorndL^f^^ 
and  4  Cruise^  56.,  are  express  authorities  to  sheiv,  thaft^.if 
a  deed  be  delivered  as  an  escrow,  it  must  be  so  deluriBredL 
in  terms,  and  the  fact  must  be  noticed  in  the  attestgtio|i^ 
If  the  re-execution   gave  effect,  from  what  time  wa^ 
such  eftct  to  commence?  from  the  first  or  the  second 
ddivery  ?  and  if  from  the  second,  would  the  deed>  undf^ 
its  general  words  convey  property  accruing  in  th^TiqlejCr 
mediate  time?  or  would  property,  disposed  of  sui^ap* 
quently  to  the  first  delivery,  be  excluded  from  t^ 
operation  of  the  deed  ?     But  even  admitting,  a  seoqfd 
delivery,  the  deed  ought  to  have  had  a  second  stiunpi 
and  at  all  events  was  avoided  by  the  alterations  then 
made  in  it ;  for,  ^. 

Secondly,  the  rule  of  law  is  clear  and  undispiited, 
that  any  alteration  of  a  deed  in  a  material  point  by:Ui- 
sertions,  erasures,  or  otherwise,  will  avoid  the  deedi 
even  though  the  alteration  may  have  been  innocent^ 
or  laudably  intended;  and  the  application  of  this  rule 
in  particular  cases  ought  not  to  govern  the  decision  of 
the  Court ;  the  applications  of  the  role  may  have  been 
correct  or  incorrect ;  the  rule  itself  cannot  be  misunder- 
stood, and  has  never  varied. 

But  the  result  of  all  the  cases,  from  Zouch  v«.CZffjr  to 
Doe  y.  Bingham^  is,  that  if  by  the  alteration  in  the  deed 
the  contract  be  altered,  the  deed  is  void*  And  Mark" 
ham  V.  Gonaston  is  referred  to  by  Btdler  J.  for  the  pur- 
pose of  establishing  that  principle,  and  not  to  indicate 
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his  apprbbfitibii  of  the  particular  decision .  But  that  iras 
k'  cs^e  on  a  bail-bond,  and  the  liability  of  the  patty 
bhai^ed  could  not  be  changed  by  the  interlineation.  The 
hbte  of  Paget  v.  Paget  is  so  short,  that  it  does  not 
appear  what  was  the  nature  of  the  alteration,  but  the 
dbe^  as  stated,  cannot  be  law.  Coke  r.  Brwmneil  wws 
9fh  application  to  the  equitable  jurisdiction  of  the  Court 
iipbtt  a 'warrant  of  attorney,  which  entitled  the  Court 
HHder  the  annuity  act  to  decide  according  to  the  good 
ItoMciemce  of  the  case.  So  that  the  question  still  1% 
"^HaSa- the  contract  l)een  varied?'*  Here  the  contract 
#M^>ssekitiaHy  varied  by  the  insertion  of  the  sum  aliq^ 
tb'be  due  to  Milk,  Before  that  insertion,  the  contract 
WM  generally  to  pay  the  Defendant's  creditors  the  debts 
dtie'fVom  him.  Under  such  a  contract  it  was  still  open 
t2>  him  to  dispute  and  to  ascertain  correctly  the  amount 
tt  those  debts ;  but  by  the  insertion  of  a  specific  sum  as 
tffib  to  MillSj  he  was  engaged  to  pay  that  sum  to  Mitts 
whether  jiistly  due  or  not  If  the  trust-deed  be  void, 
it  is  clear,  tliat  as  the  others  all  constitute  one  con* 
Veyanc^,  the  grantees  will  ^tand  seised  ibr  the  benefit  of 
the  grantor.     Lord  Cromwell^s  case,  (a)  '-^ 

>' '-Thirdly,  therie  ought  to  have  been  an  ad  txdop^em  stiOnp, 
tthd  not  a  common  deed  stamp,  as  the  conveyance  by 
tease  ahd  release,  if  not  a  mortgage,  was  at  all  events  a 
IbWrreyance  to  eilect  the  absolute  sale  of  the  property. 
^1%^  trust  deed  being  void,  is  out  of  the  question,  and 
fteh  the  conveyance  by  lease  and  release  is  not  within 
Atf  iscope  of  the  exception  in  the  stamp  acts  in  favour  of 
dieieds  made  for  the  benefit  of  creditors  generally; 
S5  G.  8.  c.  184.  sched.  pari  1.  tit.  Mortgage. 
'  Lastly,  Brown* s  interest  rendered  himi  incompetent  as 
ic'wttness ;  for  not  only  were  his  ei^penses  to  be  paid  by 
virtue  of  the  deed  on  which  the  cause  depended,  but  hia 
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18S0:  right  to  rcAftin  a  Terdict  in  an  watism  pending  agAioflt 
himself  depended  altogether  npon  the  validity  of  thedeed 
in  question.  A  more  direct  interest  in  the  event/^  Am 
cause  conld  not  be  created. 

.■•V  * 

Best  C.  J.  This  was  an  issue  which  the  CMit 
diought  it  right  to  direct,  for  the  purpose  of  aaeertaiw- 
tng  whether  these  deeds  had  been  property  exeotfbadi 
br  were  obtained  by  fraud.  The  jury  have  fiMinCi  Chat 
all  the  deeds  were  properly  executed^  and  ibay  hievi 
negatived  the  fraud.  An  application  has  been.  >  since 
tnade  to  grant  a  new  trial  on  several  gTonnds^^  •Fissl^ 
that  a  witness  was  admitted  who  ought  not  tD^hinne 
been  received.  Secondly,  an  objection  has  been  iakak 
to  the  stamp,  that  the  lease  and  release  ought"f& 
have  had  an  ad  valorem  stamp,  and  not  a  mevt  atslQlp 
upon  a  deed  conveying  property  to  be  'Sqld  for^fhe 
benefit  of  creditors.  The  third  objection  is,'  that  ^ 
•  trust  deed  was  a  complete  deed  at  the  time  ihewiciMs 
attested  its  execution  in  the  King's  Bench  prisdn,  4M 
Uiat  the  learned  Judge  ought  not  to  have  left  it  <o  the 
jury  to  presume  another  delivery ;  that  if  it  was  apeN 
fectly  executed  deed,  the  alterations  made  subsequently 
to  rts  execution,  though  with  the  assent  of  all  the  parties, 
render  that  deed  a  nullity ;  and  that  if  the  trust  deed 
be  a  nullity,  all  the  other  deeds  are  useless,  because 
they  refer-to  this,  and  cannot  stand  as  a  cdmplete  cdln- 
veyance  without  it. 

I  am  disposed  to  agree,  though  it  is  not  necessaiy  to 
decide  that  point,  that  if  the  trust  deed  is  to  faH,  alt  the 
deeds  will  fall.  But  I  am  of  opinion  that  all  the  deeds 
must  stand.  And  that  will  dispose  of  the  objection 
to  the  stamp  act,  because  it  is  admitted,  that  if  the 
trust  deed  is  to  be  incorporated  in  the  assurance^  it 
shews  the  intent  of  the  parties  was  to  convey  for  the 
benefit  of  creditors  more  than  five,  and  comes  within 
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ihe  exception  of  the  stamp  act.     As  to  the  admissibility 
0f  tlie  witness,  I  do  not  think  it  necessary  to  decide 
Am  Brrmn  ootild  not  in  a  court  of  law  be  considered 
as  a  competent  witness,  when  the  learned  Judge,  for 
whose  opinion  I  entertain  the  highest  respect,  thought 
ilt right  to  reedi^e  him.     But  let  us  take  it  he  was  not; 
oogki  we  in  this  case,  who  have  sent  this  issue  for  the 
{mrpcise  of  asoertaioing  facts  which  are  to  satisfy  our 
nilidb,  when  we  see  that  justice  will  be  done,  and  has 
done,  ^whether  that  witness  spoke  the  truth  or  not» 
ought  we  to  send  this  eause  down  again?    It  is  not 
Jdie  Ihe  trial  of  an  action,-  where  «  party  perhaps  bas« 
jright,  if  a  witness  deposes  to  &cts  that  are  material,  and 
he'iB  not  a  competent  witness,  to  call  on  the  Court  and 
tmyi'  ^  I  am  entitled  to  have  that  verdict  set  aside,  for 
4t'Was  found  on  evidence  which  ought  not  to  have  been 
f^ven.'     That  is  not  our  situation  with  respect  to  this 
f^use,.  because  this  is  the  creature  of  our  discretion, 
^BOidy  therefore,  we  are  now  to  decide  whether,  under  all 
l;tbe  circumstances,  it  would  be  fit  to  send  it  down  again. 
JNow,  when  we  recollect  that  Chapman  proved  all  that  was 
.necessary  to  be  proved  to  sustain  this  verdict ;  that  ChajH 
^/man.  is  uncontradicted;  —  I  allude  to  the  conversation 
,;lirith  the  Defendant,  wlien  he  acknowledged  that  he  had 
tisxecuted  the  deed,  and  that  these  suras  were  engrafted 
-^juto  it; — when  we  recollect  that  the  Defendant  after  this 
^jWn>te  letters  to  the  different  tenants,  and  in  those  letters 
acknowledged  the  execution  of  the  deed ;  can  we  say  .it 
^  £t  in  such  a  case,  merely  because  some  evidence  was 
v.fieceived  which  ought  not  to  have  been  received,  to  send 
jjtbis  (juestion  again  to  the  consideration  of  a  jury? 
'.(-.  ;This  brings  us,  therefore,  to  the  great  questions  in 
.ftbis  case.     They  have  been  divided  into  ixoo.    It  has 
.been  first  insisted  that  there  was  no  perfect  execution  of 
.the  deed  until  the  sum  of  14,858^  was  written  in  it;  and 
ii|/tjiere  was  not  a  perfect  execution  of  the  deed  up  to 
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that  tiroe^  then  it  woi  competent  for  my  Brotht&t  Holrog^d 
to  refei:  it  to  the  jury,  to  consider  whether  they  would 
not  presume  an  execution  of  the  deed  after  all  the  SWU . 
were  written  in  and  it  was  rendered  a  perfect  deedh  :I 
am  of  opinion  that  this  is  a  correct  view  of  the  caaafi 
and'  if  it  is,  it  comes  precisely  within  the  princtplet lof 
the  case  to  which  my  Brother  Hdroyd  has  teferredft:^ 
Doe  d.  Carter  v.  Siraphan.  In  that  case  a  deed  had. 
been  executed  by  a.  married  woman,  and,  as:  su<A>:«at 
undoubtedly  void.  After  the  death  of  her  husband,  abf^ 
bj:  various .  acts,  confirmed  this  deed*  The  Couxt.  iof 
King's  Bench  decided,,  that  by.  the  confirmation,  of.  Um 
deed  the  jury  were  warranted  in  presumiogL  a>'.4rer. 
execution  of  it.  Ufidoubtedly,  in  that'  oaae,  IJotsA 
Mansfield  refers  to  a  passage  in  PerkinSf  where  he  aaya^ 
^^  It  is  to  be  known  that  a  deed  cannot  hate  and. taka 
effisct  at  every  delivery  as  a  deed;  for  if  the  firsi^i de- 
livery takes  effect  the  second  delivery  is  void;,  and:  iir 
case  an  infant  or  a  man  in  prison  makes  a  deedl/anA 
delivers  the  same  as  his  deed,  and  afterwards  when  ikm 
infimt  conies  to  his  full  age,  or  the  man  in  prison  when 
at  large  delivers  the  same  again  as  his  deed  which,  be  der. 
livered  bdbre  as  his  deed,  this  second  delivery  is  v«xmL'^ 
That  brings  us  to  the  question.  Was  there  any  perfed 
delivery  of  this  deed  antecedent  to  the  period  when  these 
sums  were  written  in  ?  If  one  looks  at  the  deed,  and 
particularly  at  that  part  of  the  deed  which  my  learned 
brother  has  referred  us  to,  it  is  quite  impossible  that 
the  deed  could  be  considered  as  having  any  operatioft 
till  these  sums  were  actually  written  in,  because,  what 
was  the  object  of  the  deed  ?  The  object  of  all  the 
deed  was  to  convey  the  estates  to  trustees,  that 
those  estates  might  be  sold,  and  that  the  proceeds 
of  those  estates  might  be  applied  to  pay  certain  cre»  ' 
ditors'  debts  which  were  to  be  ascertained.  In  the 
preparation  of  the  draft  of*  this  deed  blanks  ware  left  fiir 
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tbtt.insehkyn  ofthe  sums  when  those  sums  should  be       1829* 
asNcettftined.     When  these  parties  met  in  the  King's 
Ben^h  prison,  can  it  be  said  that  that  was  a  perfect  exe*  ^ 

c4tion  of  the  deeds,  when  the  sums  that  were  d«e  ta  Rwratrr. 
these  creditors  remained  unascertained  ?  The  operative 
piirt' qf  tbe  deed  refers  to  the  paj^ment  of  particular 
sUnui^  'which,^  as  then,  were  unascertained.  It  is  quite 
cleai*,  if  nothing  had  passed  at  this  time,  that  the  deed 
oimrid  not  be  an  operative  deed  until  those  sums  were 
iettfodoced,  because  the  great  object  of  the  deed  was  the 
|l9^ment  of  those  sums.  I  think,  therefore,  taking  it  in 
thife;  point  of  view,  that  this  was  not  to  be  considered  as 
ait>  execution  of  the  deed, --^  that  this  was  not  a  complete 
died,' — .and  that  therefore  the  case  falls  within  the  aatho<» 
ritjr-of  the- case  in  Ccrwper^  and  not  within  the  law  which 
ii>^tetrA€tied  from  Perkins. 

-eThis  deed,  as  I  have  stated,  undoubtedly  was  not  to 
be'  considered  as  complete  until  the  sums  were  intro«- 
dbeed^  >  Bat  it  lias  been  said,  if  it  was  delivered  to  the 
purty  it  could  not  be  delivered  as  an  escrow^  unless  so 
delivered,  in  terms.  Perhaps,  technically  speaking,  this 
is^so;  because  a  deed  delivered  to  a  party  is  not  an 
escrow :  a  deed  delivered  to  a  stranger  is  an  escrow  till 
staiething  is  done:  but  though  it  is  delivered  to  a  party, 
there  are  cases,  and  in  the  same  page,  to  which  my 
l^raed  brother  referred,  to  shew  that  it  is  not  a  perfect 
afadrrcompiete  deed ;  Com.  Dig.  tit.  Faits  (A  S.) :  <^  So  if 
it/be  once  delivered  as  his  deed,  it  is  sufficient,  though 
b». afterwards  explained  his  intent  otherwise^  as  if  att 
oMigatiiNi  be  made  to  A.  and  delivered  to  A.  bimsdf 
asran  escrow,  to  be  his  deed  on  the  performance^  of  a 
camidition,  this  is  nn  absolute  delivery,  and  the  subse* 
^ent  words  are  void  and  repugnant.'*  The  authorities 
referred  to  in  the  text^  in  support  of  this  position,  are 
al  least  conflicting;  but  in  the  next  division  (A 4.)  it 
appeers  that  this  position  about  delhrevy  as  an  escrow 
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1829*  u  merely  a  technical  subtlety;  for  the  learned .  writer 
sayiSy  ^^  If  it  bie  delivered  to  the  party  as  an. escrow,  to 
be  bis  deed  on  the  performance  of  a  condition^  it-  is 
not  bis  deed  till  the  condition  is  performed, .  though 
the  party  happens  to  have  it  before  the  condition  is  per- 
formed.'' This  he  lays  down  on  his  own  authority, 
without  referring  to  any  case;  and  I  am.  warranted  in 
saying  we  cannot  have  a  better  authority  than  that  learoed 
writer* 

X«et  us  see  how  that  doctrine  applies  to  the  present 
case.  The  parties  meet;  something  is  to  bedcme  before 
a  complete  deed  can  be  made ;  the  sums  are  to  heptr 
certained  which  the  different  creditors  are  to  be  paid* 
That  cannot  be  ascertained  that  day,  it  ia  ascertained.at 
a  subsequent  day,  and  they  are  written  in.  Take  it,  if 
yon  please,  that  this  is  a  delivery  of  the  deed  as  a  deed, 
is  it  not  a  delivery  of  the  deed  in  the  language  of  Lool 
Coke^  upon  condition;  that  is,  upon  condition  that 
something  is  to  be  done,  which  at  that  time  was  mo^ 
done?  That  something  is  afterwards  done:  then,  and 
not  till  then,  it  becomes  a  perfect  deed.  It  seems  to 
me,  therefore,  without  touching  any  of  the  cases  that 
have  been  decided  on  the  operation  of  deeds,  we  mifgf 
say  that  this  deed  was  not  a  complete  deed,  executed 
so  as  to  have  effect  in  the  hands  of  the  parties  until 
these  sums  were  written  in. 

I  shall  not,  after  what  I  iiave  said,  travel  through 
the  different  cases  that  have  been  cited  with  respect 
to  the  alteration  of  deeds;  but  I  beg  not  to  be  taken 
as  deciding,  that  if  a  deed  be  altered  with  the  con^ 
sent  of  all  the  parties,  af^r  it  is  executed,  itr  is  not 
to.  be  considered  as  a  good  deed.  I  think,  if  we  wera 
driven  to  examine  that  question,  it  would  be  found  thal» 
in  tllese  times,  whatever  might  have  been  thought, 
formerly,  if  all  the  parties  assent  to  the  alteration  of  s 
deed,  it  will,  in  its  altered  shape,  be  a  good  deed ;  but  I 

do 
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do  not  decide  this  case  on  that  ground.  '  I  decide  it  on 
this,  that  it  either  was  no  deed  at  all,  until  the  sums 
were  written  in,  and  that  then  the  jury  were  warranted 
iti  presuming  a  delivery  to  make  it  a  deed ;  or,  if  it  were 
a  deed,  it  was  delivered  only  to  have  operation  from  the 
tinie  that  those  suras  were  written  in,  which  were  to  give 
if!  all  its  effect  I  think  we  must  take  it,  from  what 
piosed  at  the  time  of  the  execution,  it  was  not  to  be 
considered  as  having  effect,  till  it  could  have  its  iltU 
dR^t,  by  all  the  sums  being  written  in,  that  were  to  be 
Written  in.  On  these  grounds  I  am  of  opinion  that  the 
nAle  i^hould  be  discharged. 
''*'My  Brother  Burrough  («),  who  heard  the  argument, 

dteired  I  should  state  he  concurred  in  this  opinion. 

li 

^  Gaselee  J.  This  case  has  been  extremely  well 
^bj^ed,  and  a  great  many  authorities  have  been  referred 
ft^  which  it  is  not  necessary  to  go  through  at  length. 
The  authority  that  struck  me  the  most  as  against  the 
pinion  of  my  Lord  Chief  Justice  as  now  delivered,  was 
(he  passage  cited  from  Btdler  t  —  **  If  there  be  blanks 
Mt  in  an  obligation  in  places  material,  and  filled  op 
idterwards  by  the  assent  of  the  parties,  yet  is  the  obliga« 
tkMi  void,  for  it  is  not  the  same  contract  that  was  sealed 
Md  delivered."  That  is  certainly  borne  out  by  the 
iiuthority  in  Roll's  Abr,  But  I  think  the  instance  which 
Itt*  specifies  is  not  borne  out  by  the  authority  to  which 
Ifo-vefers.  He  goes  on ; — *^  as  if  a  bond  be  madeto  C, 
^M\  a  blank  left  for  his  Christian  name^  and  for  hit 
addition,  which  is  afterwards  filled  up.''  I  should  cer^ 
Odlily  have  thought  that  the  leaving  the  blank  for  the 
Christian  name  and  the  addition,  imported  of  itself  it 
ylf%B  to  be  afterwards  filled  up:  and  I  think  that  Mr. 
lotflice  BtdUr^s  position  is  not  warranted  l^  the  authorify 
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to 
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to  which  he  refers.     Certainly  this  case  does  not  range 
itself  within  the  first  part  of  the  sentence,  becausej  not- 
^,  withstanding  the  degree  of  industry   with  which  -my 

R*^^*'^*  Brother  Wilde  has  cited  cases,  and  the  confidence  widi 
which  he  argned  that  the  contract  was  altered,  I  cannot 
agree  with  him  on  that ;  it  appears  to  me,  firbm  iAat 
was  done  in  this  case,  that  the  contract  was  not  altered. 
What  was  the  object  of  the  contract  ?  The  cdnttvet 
was  to  pay  all  that  Bevett  was  indebted  to  MiHs  aadt 
other  creditors;  that  which  was  uncertain  when^'^tlM 
deed  was  first  executed,  or,  rather,  when  the  deed  war 
originally  sealed,  was  afterwards  reduced  ta  a  ctntskatf*' 
And  the  way  in  which  I  consider  that  this  deed  k  g^oii 
is  this, — that  it  was  an  imperfect  execution,  with^aa^ 
agreement  at  the  time  that  it  should  take  effecC  wheff 
the  blanks  were  filled  up.  There  was  a  mee^^  (6i 
that  purpose,  the  sums  at  that  time  were  agr^  txs  ^^ttd 
it  was  filled  up  by  Braaon^  who  was  adopted  as  the  i^jent. 
of  both  parties;  and  he  took  away  the  deed  for  the'pwN 
pose  of  carrying  it  to  other  parties,  by  whom  it  WM 
also  to  be  executed.  It  is  said  the  Defendant  BevH^ 
never  had  himself  the  possession  of  this  deed.  No;  bM" 
a  deed  may  be  delivered  either  by  taking  hold  of  the 
deed  itself,  or  by  words,  or  by  acts.  The  permitting- 
this  person  to  take  the  deed  away  for  the  purpose  of  the 
other  parties  executing  it,  is  of  itself  fit  to  be  left  to  the 
jury,  as  a  question  whether  or  not  that  was  not  (if  •  • 
redelivery  should  be  held  to  be  necessary)  a  redeliTery 
on- the  mere  insertion  of  the  sums.  On  that  ground  I- 
am  of  opinion  this  trust  deed  is  to  be  considered  as  good. 
With  respect  to  the  witness  Brown,  I  should  have  great 
difficulty  on  the  subject,  taking  it  in  the  usual  course,  in 
saying  that  Brown  would  be  a  witness.  He  is  a  par^ 
to  the  deed,  and  he  had,  at  the  time  of  the  trial,  incurred 
expences,  and  the  expences  were  to  be  paid  according'to 
the  terms  of  the  deed.     But,  considering  it  in  the  point 

of 
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of  view  in  whidi  my  Lord  Chief  Justice  has  considered 
it,  and  in  which  I  have  known  issues,  directed  by  the 
Court  of  Chancery,  treated,  where  the  object  was  to 
satisfy  the  conscience  of  the  Court;  if,  upon  the  whole, ^ 
we  see  tliat  justice  has  been  done,  there  is  no  occasion 
^  tQ  send  it  down  to  a  new  trial.  Now,  has  justice  been 
done  here ;  and  does  it  depend  really  and  singly  on  the 
testimony  of  Brown  ?  First  of  all,  What  is  the  prc^ 
taftbUity  ?  The  probability  of  the  case  is,  that  it  was  left  for 
future  consideration.  There  are  a  great  many  blanks 
nAentfae  deed  is  carried  to  be  executed  the  first  day  in 
th/8  King's  Bench;  all  the  blanks  are  filled  up,  except 
MiU*s  debt;  the  probability  is,  that  at  that  time  MilPs 
debt  was  not  ascertained :  we  have  it  from  Brown  it  was 

• 

dfiot  the  next  day.  Does  it  rest  on  his  evidence  only? 
Mr*  C/uqjman  says,  *^  I  saw  Jtevett  afterwards,  with  the 
<traft  of  the  deed  before  him ;  he  was  reading:  he  told 
nie  he  had  executed  it,  and  that  he  had  got  time : "  there- 
fore, the  evidence  of  Chapman  shews  that  what  was  done 
the  second  day  of  meeting  was -done  with  Revetfs  assent. 
But  it  does  not  rest  there ;  it  appears  that  Revets  was  cognt* 
a^nnt  of  ail  he  had  done,  and  be  expressly  acts  upon  and 
oenfirms  the  deed^  for  he  says,  in  a  letter  to  Moss,  a 
te^aant,  ^^  Having  this  day  executed  to  Mr«  Thomas  Hud^ 
suHi  of  the  firm  of  Messrs.  Harveys  and  Hudsons^  bankers 
Bt'Normichy  a  conveyance  of  all  my  estate  and  heredita- 
qieats,  in  trust,  for  the  purpose  of  satisfying  various 
dwrges  and  incumbrances,  on  the  above  property,  I 
vttrite  to  desire  that  you  will  in  future  pay  your  rents  to 
the  said  Thomas  Hudson,  or  his  appointed  receiver, 
i^diose  receipt  will  be  a  sufficient  discharge/'  TJbat 
letter,  therefore,  shews  the  confirmation  of  the  contract : 
it  shews  he  was  aware  of  what  bad  been  done^  and  I 
tkink  satisfies  the  Court  that  tlie  jury  upon  this  occasion 
have  done  justice. 

Rule  discharged^ 
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j^5.9.*  Sir  W.  Db  Ceespigny  V»  WsLLESLEr^   .. 

Inanictioa  n[^0  the  nioth  count  of  a  declaration  *  for .  Ube^i.tbe/ 
for  a  libeU  it  Defendant,  after  pleading  the  general  issuer  phad^ 

that  the  De-  aeoondljr,  As  to  the  publishing,  and  causing  and  pio* 

fendant  had  curing  to  he  pablished,  the  following  parti  of : the  laid      ^ 


die  libellous 
ttatement 


supposed  libel  of  and  concerning  the  said  PliUQtiflt  in 
from  another,    the  said  ninth  count  of  the  said  declaration  mmtionddli 

and  upon  pub-  ^j^  ^^  intent  and  meaning  therein  mentioned  ;> to  jwil, 

Ucation  dit* 

dowd  the  an-   ^  ^^*  ^  Crespigny  told  Mr.  WeUed^  he  was 


• 


chor'f  name,     in  supposing  he  had  spoken  to  his  father.  Sir  W^.De 

Crespigny  (meaning  the  said  Plaintiff) :  he  had  ^ritlMi 
a  letter  to  him,  and  he  had  his  (meaning  the  said 
Plaintiff's)  answer,  in  which  he  admitted  the.  fiufit; 
and  that  his  wife,  Mrs.  De  Cregngt^  and  Uiaailf 
had  the  letter;  that  all  the  family  knew  of  likt  cif* 
comstanoe  (intimacy),  that  his  poor  brother  Willumf 
who  is  dead,  was  extremely  jealous  of  his  fiyther, 
(meaning  the  said  Plamtiff),  and  had  been  turned  4101 
of  his  house ;  that  his  n^other  had  told  him  that  a  child 
had  been  born,  and  that  it  had  been  her  condnsiaB 
that  his  brother  Herbert  had  spoken  to  his  &ther  (mean- 
ing to  the  said  Plaintiff)  upon  the  subject,  who  rqolied  that 
he  (meaning  the  said  Plaintiff)  entreated  that  so  distress- 
ing a  subject  might  not  be  again  mentioned  to  him  (mean- 
ing to  the  said  Plaintiff) :  the  Rev.  Mr.  De  Crespigmf 
told  Mr.  WeUedey  he  thought  he  was  quite  right  not  to 
allow  his  children  to  remain  with  people  so  infemously 
connected :  Mr.  De  Crespigny  informed  Mr.  JVdkdey  he 
had  seen  the  Miss  Langs  yesterday  at  their  house  in  Berk^ 
thire^  and  that  he  had  directly  accused  Miss  Emma  Long 
with  her  intrigue,  upon  which  she  got  so  oonfused  that 
she  left  the  n>om  in  the  greatest  embarrassment ;  that  he 

then 
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then  stated  to  Miss  Dora  Long^  that  Miss  Emma  Ijmg        1829. 
had  intrigued  with  his  Tather  (meaning  with  the  said  j^^^JJ.™ 
Plaintiff),   and   that   Mr.  Wellesley  (meaning  the  said  ^ 

Defendant)  intended  to  publish  the  whole  story,  unless  Wwxiajnr. 
they  immediately  gave  up  his  children  :  Miss  Ijong  re- 
^pBedy  that  she  had  nothing  io  do  with' her  sistei^tf  i&- 
trigue,  and  she  must  be  responsible  for  her  own  con* 
duet;  but  that  no  one  would  believe  what  Mr.  tVellesltf 
said :  Mr.  De  Crespignt^  assured  Mr.  Wellesley  that  she 
nev«r  denied  her  sister's  having  committed  the  iank: 
Mr.  De  Crespigty  told  her  his  father  had  confessed  it ; 
(ttot  denied  it);  to  which  she  made  no  reply,  bat  pot 
btrself  into  a  violent  passion,  and  said  she  did  not  Wish 
td  see  aoiy  of  Mr.  Wellede]/%  friends  within  her  house: 
-*^  notwithstanding  such  declaration,  she  invited  Mr.  De 
Orespigny  to.  dine  with  them,  and  to  sleep  at  Binfeld 
Hmise:  the  above  minutes  were  shewn  to  Gapt.  De 
Brooke^  and  on  the  part  of  the  Rev.  H.  C  De  Creipigny 
he  admitted  them  twice  to  be  correct,  with  the  excep* 
tkm  of  one  word,  viz.  that  for  confessed  iti  the  words 
md  denied  it  ought  to  be  substituted : "  the  said  De* 
fimdant,  by  leave  of  the  Court  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the 
statnto  in  such  case  made  and  provided,  says,  that  the 
sud  Plaintiff  ought  not  to  have  and  maintain  his  afore* 
and  action  thereof  against  him,  because  he  says,  that 
before  the  publishing  of  the  said  parts  of  the  said  sup^ 
posed  libel  in  the  said  ninth  count  of  the  said  declar^ 
ation  mentioned,  to  wit,  on .  the  5th  day  of  December^ 
in  the  year  of  our  Lord  182?,  at,  &c.  the  said  Rev. 
H*  Cm  De  Crespigny  told  the  said  Defendant  that  he 
was  wrong  in  supposing  that  he  the  said  H,  CI  DeCreS" 
pigny  had  spoken  to  his  father.  Sir  JV.De  Crespigny  z 
be  had  written  a  letter  to  him,  and  (hat  he  had  his 
(meaning  the  said  Plaintiff's)  answer,  in  which,  he 
(meaiung  the  said  Plaintiff)  admitted  the  &ct;  and  ibot 

his 
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1829,        h's  (the  said  H.  C.  De  Crespigny*s)  wife  and  himself  had 

*    "-  the  letter;  that  all  the  family  knew  of  the  intimacy; 

DeCkbbpigny 

^  that  his  poor  brother  WiUiari^  who  was  dead,  was  ex- 

Wkllesley.  tremely  jealous  of  his  father  (meaning  the  said  Plain- 
tiiF)y  and  had  been  turned  out  of  his  house ;  that  hb 
brother  Herbert  had  spoken  to  his  father  (meaning  the  ' 
said  Plaintiff)  upqn  the  subject,  who  had  replied,  that 
he  (meaning  the  said  Plaintiff)  entreated  that  so  dis- 
tressing a  subject  might  not  be  again  mentioned  to  him 
(meaning  to  the  said  Plaintiff) :  and  the  said  H.  C. 
De  Crespigny  then  and  there  further  told  the  said  De- 
fendant, he  thought  he  was  quite  right  not  to  allow  his 
children  to  remain  with  people  so  infamously  connected : 
And  the  said  H.  C.  De  Crcspigtv/  afterwards  and  before 
publishing  the  said  libel  in  the  introductory  part  of  this 
plea  mentioned,  to  wit,  oh,  &c.  at,  &c.  furthec  told  the  said 
Defendant  that  he  had  seen  the  Misses  Lotig  yesterday 
at  their  house  in  Berkshire^  and  that  he  the  said  H.  C* 
De  Crespigfiy  had  directly  accused  Miss  Emma  Jjomg 
with  her  intrigue,  upon  which  she  got  so  confused  tbut 
she  left  the  room  in  the  greatest  embarrassment;  that 
he  then  stated  to  Miss  Dora  Long^  that  Miss  Emma 
Long  had  intrigued  with  his  father  (meaning  the  said 
Plaintiff),  and  that  Mr.  Wellesley  (meaning  the  said 
Defendant)  intended  to  publish  the  whole  story  unless 
they  immediately  gave  up  his  children.  That  Miss 
Long  replied,  she  had  nothing  to  do  with  her  sister's 
intrigue,  and  that  she  must  be  responsible  for  her  own 
conduct,  but  that  no  one  would  believe  what  Mr.  Wei- 
ledey  said ;  and  the  said  H.  C  De  Crespigny  assured 
the  said  Defendant  that  she  never  denied  her  sister^s 
having  committed  the  fault.  Mr.  De^respigny  told 
her  his  father  had  not  denied  it:  to  which  she  made  no 
reply,  and  said  she  did  not  wish  to  see  any  of  Mr. 
Wellesley*s  friends  within  her  house:  notwithstanding 
such  declaration,  she  invited  Mr,  De  Crespigny  to  dine 

with 
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with  them,  and  to  sleep  at  Binfield  House.     And  the        1&29* 

said  Def<uidant  further  said,  that  before  the  publishing  n  r«M»^ 

the  said  parts  of  the  said  supposed  libel  in  the  intro-  9* 

ductory  part  of  this  plea  mentioned,  to  wit,  on,  &c^  at,    Willkslet. 

&C.9  certain  minutes  and  statements  in  writing   were 

made  as  and  for  correct  minutes  and  statements  of  the 

said  communications  and   representations  so  made  by 

the  said  H.  C.  De  Crespigny  as  aforesaid,  and  the  same 

were  then  and  there  revised  and  corrected  by  the  said 

H*  C.  De  Crespigny ;  and  when  so  revised  and  corrected 

contained,  and  still  do  contain,  the  words  and  matter 

following,  with   the   interlineations   and  alterations   as 

follows :  (here  followed  a  statement  of  the  minutes  as 

revised  and  corrected  by  the  Rev.  H.  C.  De  Crespigny. 

The  expression  not  denied^  was  substituted  for  confessed; 

and  the  statement  that  his  mother  told  him  a  child  had 

been  born,  was  erased ;  in  other  respects  the  minutes 

corresponded  with  the  foregoing  statement) 

And  the  said  Defendant  further  said,  that  afterwards, 
and  before  the  publishing  of  the  said  parts  of  the  said 
supposed  libel,  in  the  said  ninth  count  mentioned,  to 
wit,  on,  &c.,  at,  &c.,  the '  said  H.  C.  De  Crespigny 
caused  the  said  minutes  and  statements,  so  revised  and 
corrected  by  him  as  aforesaid,  and  containing  the  words 
and  matter  last  aforesaid,  to  be  delivered  to  him,  the 
said  Defendant,  as  and  for  a  true  and  correct  stateaient 
of  the  conversation  he,  the  said  //•  C  De  Crespigny^  had 
bad  with  the  said  Defendant  as  aforesaid ;  and  tlie  said 
minutes  were  theretofore,  to  wit,  on,  &c.,  at,  &c.,  sheWn 
to  the  said  Captain  De  Brooke^  in  the  presence  of  the 
said  Colonel  Freemantle^  Mr.  Saville  Lamley^  M.  P.,  and 
Colonel  PateiWn.  And  the  said  Defendant  further  said) 
that  at  the  time  of  the  publishing  the  said  parts  of  the 
Mttd  supposed  libel  in  the  said  ninth  count  and  in  the 
introductory  part  of  this  plea  mentioned,  as  therein  men* 
tioned,  he,  the  said  Defendant,  also  published  that  the 

Vol.  V.  E  e  same 
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1829.'  same  bad  been  90  publisbed  to  him  by  the  said  Ht  CI 

^  '   ^  V.  De  Crespigny^  therein  mentioned  as  aforesaid ;  wherefore 

9,  he,  the  said  Defendant,  at  the  said  several  times  when, 

Wellbojst*  g^^^  jjj  iijg  saij  ninth  count  mentioned,  did  public  of 

and  concerning  the  said  Plaintiff  the  said  several  partii' 
of  the  said  supposed  libel  in  that  count  mentioned,  as  he 
lawfully  might  for  the  cause  aforesaid,  and  this  he  is 
ready  to  verify,  &c. 

To  this  plea  there  was  a  demurrer :  and  many  causes 
of  demurrer  were  specified  and  argued ;  but  as  the  de* 
cision  turned  altogether  on  the  general  question,  it  is 
unnecessary  to  state  the  other  points. 

Wilde  Serjt.  in  support  of  the  demurrer.  It  is  no 
justification  of  slander  to  say,  that  it  is  only  the  repetiuon 
of  what  has  before  been  published  by  another ;  and,  at  all 
events,  such  a  plea  is  no  justification  of  a  libel.  A  resolu- 
tion in  Lord  Northampton's  case  {a)  is  the  only  authori^ 
which  can  be  adduced  in  support  of  such  a  position. 
Lord  Coke  there  says,  ^'  In  an  action  for  slander  of  « 
common  person,  if  J.  S.  publish  that  he  hath  heard  J*  N* 
say,  that  J,  G.  was  a  traitor  or  thief,  in  an  action. on  tlie 
case,  if  the  truth  be  such,  he  may  justify.''  But,  first, 
the  resolution  is  extrajudicial,  and  inconsistent  with  the 
decision  in  the  case;  —  according  to  which  several  slan- 
derers, who  had  vouched  each  other  in  succession,  were 
punished  in  the  star-chamber,  notwithstanding  such 
voucher ;  —  and  seems  to  have  arisen  from  a  misapplica- 
tion of  the  law  regarding  false  political  rumours,  which 
were  made  punishable  by  stat.2  22. 2.  c.  5.,  S  Ed.  1.  r.  S4«, 
and  for  the  repression  of  which  it  was  not  necessary  to 
punish  any  but  the  first  propagator; 

Secondly,  the  12th  part  of  Lord  CoW&  reports  is  a  book 
of  but  questionable  authority.    Holroyd  J.  said,  in  Lewii 

{a)  1%  Rep.  134. 

T.  Walter^ 


IN  THB  dTM&  lOttt  Tears  of  GEO.  IV,  SW 

V.  Walter  {a\  it  ^^  is  not  so  accurate  as  the  rest  of  the  re*        Iltd* 

potts  of  Lord  Cokcy  not  having  been  published  by  him       JjTy  '* 

in  his  lifetime,  but  from  his  notes  afterwards."     And  ^j^ 

thongh  some  dicta  may  be  found  confirmatory  of  the    W4ixt«tiT. 

resolution  in  Lord  Northampton's  case>  and  some  cases 

iti  which  it  has  been  treated  as  authority,  there  is  iio 

acc^edited  decision  which  establishes  the  poitit,  but  many 

the  other  way.     Craitford  v.  Middleton  (i),  —  where  the 

pljilntifT  having  declared  for  slanderous  words  charging 

him  with  felony,  said  by  the  defendant  to  have  been 

spoken  of  the  plaintiff  by  a  person  whom  the  defendant 

met  on  the  road,  judgment  was  arrested  by  the  opinion 

of  three  judges  against  Tivysden^  for  want  of  an  averment 

thfit  nobody  had  said  such  words  to  the  defendant,  — 

is  ^bremiled  by  the  decisions  in  Gardner  v.  Atwater  (c), 

and  Woolnoth  v.  Meadows  {d) ;  and  in  Lewes  v.  Walter  (e) 

it  Was  holden,  that  an  averment  in  the  declaration  that 

the  defendant  had  not  heard  the  reports  he  propagated, 

was  only  necessary  in  cases  on  the  statutes  touching  the 

propagators  of  political  rumours. 

It  cannot  be  denied  that  the  rule  in  Lord  Nortkamp^ 
/em's  case  was,  without  investigation,  assumed  to  be  lat^ 
in  Davfs  v.  Lewis  {f)j  and  in  Woolnoth  v.  Meadows.  But 
if  the  rule  be  shewn  to  be  destitute  of  authority,  the  deci-^ 
sions  resting  on  it  must  fall  to  the  ground;  and  in 
Mattland  v.  Goldney  {g\  Lord  Ellenborough  held,  that 
one  who  repeated  slander,  after  knowing  it  to  be  un-* 
feonded,  could  not  justify  it  by  having  named  his  author 
at  the  time.  In  Gardner  ▼.  Atwater^  upon  a  motion  \vL 
arrest  of  judgment,  in  an  action  upon  the  case  for  words 
spoken,  it  was  held,  that  the  plaintiff  need  not  negative^ 

{a)  4B*t:t  A.  6i4<  (^)  Cro.  Jae»  406.  4x3. 

h)  I  Lev.  8».  (/)  7  T. R.  17, 

(r)  Saj.  %6s>  {g)  4  Eajtf  446. 
(d)  5JSflj/,463. 

E  e  2  in 


i9S  CASES  IN  HILARY  T£RM 

1S2SU       in  his  declaration,  the  fact  of  the  words  having  been 
^  -  '  spoken   before   by   another.     In   Lewis  v.    Walter  {a\ 

V.  Holroyd  J.    said,    ^*  The    rule   has   been   laid   down 

WsLLESLBY.  ^qq  largely  in  the  Earl  of  Northampton's  case,  and 
ought  to  be  qualified,  by  confining  it  to  cases  where 
there  is  a  fair  and  just  reason  for  the  repetition  of 
the  slander : "  and  Best  J.  said,  ^*  The  reasons  given 
by  my  Brother  Holroyd  shew  that  the  fourti]  resolution- 
in  that  case  requires  some  qualification;  for  it  canndt 
be  justifiable  to  repeat  slander  under  all  circnmstancesy 
but  only  in  those  cases  where  it  is  done,  not  for  the 
purpose  of  merely  circulating  the  slander,  but  for  some 
fair  and  reasonable  cause/'  It  would  be  most  mis- 
chievous if  a  slander  could  be  justified  on  the  bare 
statement  that  it  has  been  uttered  by  some  other  persob; 
for,  if  so,  a  person,  whose  station  and  credit  might' gtve 
weight  to  a  false  report,  might  collude  with  one  of  no 
substance,  against  whom  it  would  be  in  vain  for  the 
party  injured  to  seek  redress. 

Thirdly,  even  admitting  the  resolution  in  Lord  Nor^ 
thampton's  case  to  be  law,  it  applies  only  to  the  repetition 
of  slander,  and  cannot  be  extended  to  libel.  Lemis  v. 
Walter  is  an  express  authority  to  this  effect ;  and  McGregor 

m 

V.  T/iwaites{b)  establishes  the  material  distinction  between 
libel  and  slander.  Not  only  will  an  action  lie  for  charges 
in  writing,  which  would  not  lie  for  the  same  charges 
made  orally,  but  the  injury  done  by  a  publication  in 
writing  is  infinitely  more  extensive  and  durable :  it  may 
be  sent  forth  to  the  ends  of  the  earth,  and  may  endure 
as  long  as  the  material  to  which  it  is  committed;  while 
mere  slander  must  speedily  be  forgotten. 

Lastly,  the  plea  is  ill,  even  according  to  the  law  in 
Lord  Northampton's  case,  for  it  does  not  give  the  Plain- 
tiff any  action  over  against  the  author  of  the  slander : 

{a)  4B.tsfA.  615.  (h)  3  B.  ef  a  a4. 

Lady 
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Lady  De  Crespigny,  one  of  the  alleged  authors,  being        1829« 
dead ;  it  beincc  doubtful  whether  an  action  would  lie  acrainst  ^  J. ^  '       * 
Mr.  Heaton  De  Cresptgnyj  the  other  author,  inasmuch  as  «« 

his  communication  to  the  Defendant  was  confidential;    Wellwley. 
and  it  being  clear  that  such  an  action  could  not  be  sus- 
tained without  the  testimony  of  the   Defendant,  who 
would  be  an  incompetent  witness  by  reason  of  his  in- 
terest in  the  verdict.     The  plea  does  not  even  allege 
that  Mr.  //.  de  Crespigiiy  published  the  report;  that  it  was 
published  by  the  Defendant  without  malice ;  that  it  was 
true;    or  even  that  the  Defendant  believed  it.     Lord 
Coke  himself  admits,  in  Lord  Northampton^  case,  *^  If 
J.  S>  publish  that  he  bath  heard  generally,  without  a 
certain  author,  that  J.  G.  was  a  traitor  or  thief,  there 
an  action  sur  le  case  lieth  against  J.  5.  for  this,  that  he 
bath  not  given  to  the  party  grieved  any  cause  of  action 
against  any  but  against  himself  who  published  the  words, 
although  that,  in  truth,  he  might  hear  them ;  for  other- 
wise this  might  tend  to  a  great  slander  of  an  innocent  *y 
for  if  one  who  hath  kesatn  p/iantasiam^  or  vfho  isadrunkard, 
or  of  no  estimation,  speak  scandalous  words,  if  it  should 
be  lawful  for  a  man  of  credit  to  report  them  generally, 
that  he  had  heard  scandalous  words  without  mentioning 
of  his  author,  that  would  give  greater  colour  and  pro- 
bability that  the  words  were  true  in  respect  of  the  credit 
of  the  reporter,  than  if  the  author  himself  should  be 
mentioned,  —  for  the  reputation  and  good  name  of  every 
roan  is  dear  and  precious  to  him." 

SpanJcie  Serjt  contra.  Actions  for  slander  and  libel 
are  founded  on  malice  or  falsehood,  and  it  is  sufficient 
that  the  plea  negatives  one  or  the  other.  It  is  primd 
fade  a  sufficient  negation  of  malice,  that  the  Defendant 
is  not  the  author  of  the  libel,  and  that  be  only  repeats 
what  he  has  been  told  :'  it  is  not  to  be  assumed  that  the 
mere  repetition  is  malicious,  and  the  Defendant  is  not 

E  e  8  bound 
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1829.  bound  to  negative  malice  by  anticipfttion :  if  the  re* 
^  J '  ■  ^  petition  were  the  result  of  malice,  the  Plaintiff  sboukl 
^  allege  that  by  way  of  reply.     The  resolution  in  Lord 

l¥^t.Biunr.  Jfortkampton's  case  has  always  been  taken  as  undisputed 
authority ;  was  confirmed  by  Lord  Kenyan  in  Davu  v. 
Lewis^  and  is  not  now  to  be  shaken  by  the  crotchets 
of  antiquaries.  But  the  law  of  that  resolution  does  not 
rest  on  Lord  Nofthampion's  case :  that  case  was  decided 
in  10  Jac.  \.  But  Ijexoes  v.  Waller  (a),  which  waadoctded 
shortly  afterwards,  refers  to  Dame  Morrison  t.  Ctuk  (&), 
Bjac.l,i  in  which  the  declaration  negatives  that  ibe 
Defendant  had  heard  from  any  other  the  report  he  bad 
cir<;ulated.  Maitland  v.  Goldney  may  also  be  deemed  an 
authority  in  support  of  the  plea ;  fpr,  by  deciding  that 
the  Defendant  was  not  justified  in  propagating,  because 
he  had  heard  it  from  others,  a  report  which  he  kneif  to 
be  false,  the  Court  in  a  manner  leave  it  to  be  inferred, 
that  the  having  heard  it  would  have  been  a  sufficient 
justification  for  repeating  it,  if  the  Defendant  had  not 
known  it  tp  be  false*  In  1 BM.  Abr.  64.  (C),  the  doctrine 
is  laid  down  without  qualification. 

It  is  true,  the  resolution  in  Lord  Nortkamjfkm^B  case 
applies  only  to  slander,  but  there  is  no  substantial  dis« 
tinction  between  slander  and  libel,  and  the  principles 
which  are  applicable  to  the  one,  are  equally  applicable 
to  the  other.  If  the  Defendant  received  the  r^Kirt 
from  a  be^ar,  or  one  drunk  or  mad,  or  one  that  had 
Icesam phantasianii  that  would  be  matter  for  replication; 
but,  primd  Jacie,  he  discharges  himself  of  malice  by 
pleading  that  he  is  not  the  author  of  the  report* 

The  publication  of  the  report  by  the  first  author  is 
sufficiently  averred  in  this  plea.  Styles  v.  No/res  (c).;  and 
the  author  is  sufficiently  design^iied  to  enable  the  phiin- 
tiff  to  sue  him :  it  is  not  the  Defendant's  faul^  i(  fironi 

{a)  Roll.  R^.  444*  (^)  CrQ.Jacnl^%.  {e)  i£aii»  49^ 

technical 


IN  TH£  9th  &  IOtu  Years  of  GEO.  IV.  4rf)i 

technical  reasons,  difficulties  afterwards  arise  in  the  way       1829. 
of  evidence.  ^^^^~^ 

JVilde.  The  cases  anterior  to  Lord  Nortiatapion^s  WwAJWum 
case,  as  well  as  the  fourth  resolution  in  that  case,  pro- 
ceeded on  a  misapplication  on  the  statutes  respecting 
political  rumours,  which  statutes  were  never  directed 
against  injuries  arising  from  private  slander.  This  is 
confirmed  by  the  authority  which  has  been  referred  to 
in  BoUey  ending  with  these  words,  ^^  according  to  the  lav> 
4jf  ne»s:"  that  is,  the  law  on  those  statutes  touching 
public  rumours. 

It  may  be  conceded  that  a  plea  ii^  an  action  such  as 
the  present  is  sufficient  if  it  negatives  either  the  false- 
hood or  the  malice  of  the  report :  but  it  must  negative 
them  expressly;  and  these  pleas  do  neither. 

Cur.  adv.  vull. 

Best  C.  J.  Great  industry  has  been  bestowed  upon  tliis 
case  by  my  learned  Brothers  by  whom  it  was  argued ;  but 
no  case  has  been  cited,  in  which  the  principle,  extrajudi-« 
eiaily  applied  by  the  fourth  resolution  in  Lord  North" 
ampton^s  case  to  oral  slander,  has  been  extended  to 
libel.  We  might  relieve  ourselves  from  the  difficulty 
of  deciding  this  question,  by  saying  that  the  technical 
objections  taken  to  the  pleas  by  tlie  demurrer  are  suffi- 
cient to  entitle  the  Plaintiff  to  judgment.  But  we  think 
k  more  proper  for  us  to  pronounce  our  judgment  on 
the  principal  question  raised  by  these  pleadings,  namely. 
Whether  a  man  who  receives  from  the  hands 'of  another 
a  libel  on  any  person,  is  justified  in  publishing  that 
libel,  provided  that  in  his  publication  the  name  of  the 
peiison  from  whom  he  received  it  is  mentioned?  We 
do  not  hesitate  to  say,  that  even  if  we  were  to  admit, 
what  we  beg  not  to  be  considered  as  admitting,  that 
in  oral  slander,  when  a  man  at  the  time  pf  bis  speaking 

E  e  4  the 


40S  CASES  IK  HILARY  TERM 

18S9r        tfie  words  names  the  person  who  uAd  him  what  he 

jj^^^JJ^^  relates,  he  may  plead  to  an  action  brought  against  hiniy 

V.  that  the  person  whom  he  names  did  tell  him  what  be 

WBLLBdiOKT.    related,  —  such  a  justification  cannot  be  pleaded  to  an 

action  for  the  republication  of  the  libel. 

If  the  person  receiving  a  libel  may  publish  it  at  all^ 
he  may  publish  it  in  whatever  manner  he  pleases ;  he 
may  insert  it  in  all  the  journals,  and  thus  circulate  the 
calumny  through  every  region  of  the  globe.  The 
effect  of  this  is  very  different  from  that  of  the  re« 
petition  of  oral  slander.  In  the  latter  case,  what  has 
been  said  is  known  only  to  a  few  persons,  and  if  the 
statement  be  untrue,  the  imputation  cast  upon  any  one 
may  b^  got  rid  of;  the  report  is  not  heaid  of  beyond  tbe- 
circle  in  which  all  the  parties  are  knowoy  and  the  ve-^ 
racity  of  the  accuser,  and  the  previous  character  joi  the 
accused,  will  be  properly  estimated.  But  if  the  report 
is  to  be  spread  over  the  world  by  means  of  the  press, 
the  malignant  falsehoods  of  the  vilest  of  Biankind,  which 
would  not  receive  the  least  credit  where  the  author  is 
known,  would  make  an  impression  which  it  would 
require  much  time  and  troable  to  erase,  and  which  it 
might  be  difficult,  if  not  impossible,  ever  completely  ta 
remove. 

The  reason  which  Lord  Cake  giveSf  why  in  the  case 
of  oral  slander  you  should  name  the  author,  proves  that 
you  must  not  be  allowed  to  puhlish  written  calumny: 
he  says,  that  unless  you  mention  the  name  of  the 
author,  it  might  be  a  great  slander  of  an  innocent; 
*^  for  if  one  who  has  kssam  phatUasiam^  or  is  a  drunkard, 
or  of  no  estimation,  speaks  scandalous  words,  if  it  shall 
be  lawful  for  a  man  of  credit  to  report  generally 
that  he  had  heard  scandalous  words  without  mentioiH 
ing  his  author,  that  would  give  greater  colour  and  pro- 
i)ability  that  the  words  were  true  in  respect  of  the  credit 
of  the  reporter  than  if  the  author  were  mentioned,  for 

the 
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the  reputation  of  every  good  man  is  dear  and  precious  to        1829. 

him/'     Of  what  use  is  it  to  send  the  name  of  the  author  -^~„^ 

MCempignt 

with  a  libel  that  is  to  pass  into  a  country  where  he  «, 

is  entirely  unknown :  the  name  of  the  author  of  a  state-  Williblet. 
ment  will  not  inform  those  who  do  not  know  his  cha- 
racter, whether  he  is  a  person  entitled  to  credit  for 
Teracity  or  not;  whether  his  statement  was  made  in 
earnest  or  by  way  of  joke ;  whether  it  contains  a  charge 
made  by  a  man  of  sound  mind  or  the  delusion  of  a 
lunatic*  There  is  no  allegation,  in  this  case,  that  the 
Defendant  believed  this  statement ;  on  the  contrary,  it 
is  to  be  observed,  that  Mr.  De  Crespigny  struck  out  a 
very,  material  part  of  the  statement,  and  yet  the  De- 
fendant published  it,  although  he  must  have  known  that 
it  was  not  con*ect.  I  allude  to  that  part  in  which  the 
Defendant  makes  Mr.  De  Crespigny  say,  that  his  mother 
had  told  him  that  a  child  had  been  born.  Although 
he  tells  you  m  his  plea  that  De  Crespigny  had  erased 
those  words,  yet  he  justifies  the  publishing  of  them. 
The  dedatations  of  a  son  and  dying  wife  are  made  the 
means  of  blasting  the  character  of  a  father  and  hus- 
band. If,  without  any  allegation  that  its  contelits  were 
true,:  or  that  the  publisher  had  any  reason  to  believe 
them  to  be  true,  we  were  to  hold  that  these  pleas  were  a 
justification,  we  should  establish  a  mode  tjy  which  men 
might  indulge  themselves  in  ruining  the  characters  of  any 
persons  they  might  be  disposed  to  calumniate;  there  will 
be  no  difficulty  in  getting  wretches,  who  would  be  better 
off  within  the  walls  of  a  prison  than  they  are  without, 
to  famish  such  as  will  pay  for  them  with  any  state- 
ments- they  may  desii*e  respecting  the  character  of  any 
person  whatsoever. 

Written  communications  are  often  made  for  the  in- 
formation of  those  to  whom  they  are  given,  and  for 
dieir  information  only.  Such  communications  contain 
fects  necessary  to  be  known  by  those  to  whom  they  are 

made, 
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1829*       made,  but  not  fit  to  be  divulged  to  the  whole  worid*    It 
_*  _■ '    "        may  be  important  to  the  interest  of  the  members  of  a 
^  fimiily  to  know  of  things  which  have  taken  pkce  in  their 

WttLBSLBY.  jgimily,  and  which  having  been  disclosed  with  a  due 
rq»ard  to  the  interest  of  the  person  to  whom  the  dis- 
closure was  made,  although  injurious  to  some  other 
person's  character,  would  not  be  iibellons.  Can  it  be 
permitted  that  persons  possessing  such  communicatioos 
should  publish  them  to  the  world  if  they  only  give  the 
names  of  those  by  whom  tliey  were  made  ?  Such  a  doc- 
trine might  furnish  amusement  for  the  lovers  of  scandal, 
but  it  would  cause  much  misery  in  many  families.  It  ia 
a  principle  of  our  law,  that  whoever  wilfully  assists  in  the 
doing  an  unlawful  act,  becomes  answerable  fer  all  the  eon* 
sequences  of  such  act :  what  reason  is  there  to^exoept  the 
circulation  of  slander  out  of  this  rule  ?  He  who  prints 
and  publishes  what  was  given  to  him  in  manuscript,  has 
to  answer  for  by  far  the  greatest  part  of  the  mischief 
that  die  statement  has  occasioned.  But  it  has  been  said' 
at  the  bar  that  these  pleas  are  pnmd  facie  answers^  and 
that  the  circumstances  that  are  to  shew  that  the  publi- 
cation was  not  honestly  made  are  to  come  from  the 
Plaintiff  in  his  replication,  or  to  be  proved  under  the 
general  replication  de  injia-id.  The  Defendant  ought 
to  know  the  state  of  the  author,  and  the  circumstances 
in  which  he  wrote  the  libel.  The  PlaintiiF  may  be 
ignorant  of  those  circumstances :  the  law  requires  that 
facts  should  be  proved  by  those  who  ought  to  have  the 
means  of  knowing  them,  and  not  by  those  who  roust  be 
presumed  ignorant  of  them.  But  these  pleas  do  not 
present  a  primd  fade  defence.  They  offer  nothing 
which  requires  an  answer.  Because  one  man  does  an 
unlawful  act  to  any  person,  another  is  not  to  be  per- 
mitted to  do  a  similar  act  to  the  same  person.  Wrong 
is  not  to  be  justified,  or  even  excused,  by  wrong.  If  a 
man  receives  a  letter  with  authority  from  the  author  to 

pubPish 
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publish  it,  the  person  receiving  it  vill  not  be  justifiedf  if 
it  contains  libellous  matter,  in  inserting  it  in  the  newt* 
papers*  No  authority  from  a  third  person  will  defend 
a  man  against  an  action  brought  by  a  person  who  has 
suffered  from  an  unlawful  act.  If  the  receiver  of  a  let- 
ter publish  it  without  authority,  he  is,  from  his  own 
motion,  the  wilful  circulator  of  slander.  Thb  seems 
to  be  a  case  of  the  latter  description :  but,  if  published 
either  with  or  without  the  authority  of  the  writer,  it  can 
never  be  a  justification,  nor  can  the  previous  publication 
be  set  up  in  mitigation  of  damages,  without  proof  that 
the  author  believed  it  true,  and  had  some  reasonable 
cause  for  publishing  it.  We  are  not  to  endiure  a  re- 
proach against  our  neighbour.  What,  then,  is  our 
moral  duty,  if  we  hear  any  thing  injurious  to  the  cha- 
racter of  another?  If  what  we  have  been  told  does  not 
concern  the  public  or  the  administration  of  justice,  we 
are  to  lock  it  up  for  ever  in  our  own  breasts.  We  are 
on  no  account  to  report  it  to  gratify  our  enmity  to  any 
particular  person,  or,  for  that  more  common  cause  of 
slander,  to  gratify  the  malice  that  exists  by  a  desire  to 
raise  ourselves  above,  or  to  keep  ourselves  upon  an  equa- 
lity with  our  neighbours  by  injuring  their  characters. 

The  statements  published  relative  to  the  Plaintiff  do 
not  concern  the  public;  they  are  not  disclosed  in  the 
course  of  the  administration  of  justice;  nor  does  it 
appear  from  the  pleadings  that  the  Defendant,  in  making 
this  virulent  attack  on  the  Plaintiff,  has  the  excuse  that 
ke  published  this  paper  in  his  own  defence :  but  before 
be  used  this  statement  in  any  manner,  he  was  bound  to 
satisfy  himself  that  it  was  true ;  and  he  does  not  even  say 
that  he  believed  it.  Before  he  gave  it  general  notoriety 
by  circulating  it  in  print,  he  should  have  been  prepared 
to  prove  its  truth  to  the  letter;  for  he  had  no  more 
light  to  take  away  the  character  o£  the.  Plaintiff^  mifbr 

out 
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1829.       oat  being  able  to  prove  the  truth  of  the  charge  that  he' 

^    ',  -  *  '     had  made  against  him,  than  to  take  his  property  without 

f^  being  able  to  justify  the  act  by  which  he  possessed  him- 

Wsuununr.    ^\f  ^f  [^     Indeed,  if  we  reflect  on  the  degree  of  sufier- 

ing  occasioned  by  loss  of  character,  and  compare  it  with 

that  occasioned  by  loss  of  property,  the  amount  of  the 

former  injury  fer  exceeds  that  of  the  latter.     We  are 

warranted  in  saying  that  the  Defendant  has  made  a  very 

serious  charge  against  the  character  of  the  Plmntiff 

without  being  prepared  to  make  it  good ;  for  if  he  could 

have    proved    that  what    he   published  was   true,   he 

might  have  pdt  the  truth  of  the  statement  on  the  record 

as  his  justification. 

Judgment  for  the  Plaintiff. 


M.  to.  Charles  Carter  v.  Robert  Carter  and 

Others. 

X.  a  payment  /^  ^ASE  for  wrongfully  distraining  tor  25/.,  when  only 
of  ground-rcnt  ^^  j^^  ^^  j^^      ^j^^^.^  ^^^^  ^j^^  counts  for  an 

by  toe  occu- 
pier, in  default  excessive  distress,  a  wrongful  distress,  and  a  count  in 

of  the  mesne     trover. 

the  leu  a  com-      ^^  ^^^  ^^**^  before  Besi  C.  J.,  Middlesex  sittings,  after 

pultory  pay-     Michaelmas  term,  the  facts  were  as  follows :  — 

ment,  because        rj.^^  Plaintiff  rented  a  house  of  the  Defendant  CaHer 
the  ground- 
landlord  on       cit  50/.  a  year.     Shortly  after  he  had  paid  his  half-year's 

dcmaaling  it    rent,  due  Lady-day  1827,  the  ground  landlord's  steward 

occupier  time  ^'*^  ^^  ^^"^  fo**  SA  105.  ground-rent,  due  the  Christmas 
to  pay. 

a.  Growing  rent  may  be  discharged  by  such  payments  as  well  as  rent  actually 
doe. 

3*  Whare  growing  rent  has  been  reduced  by  payments  of  land-tax,  &c.  if  the 
Uodkjcd  J'ttrains  for  the  whole  sum  reserved,  the  tenant  may  properly  sue  in  case. 

preceding 
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preceding,  and  8/.  105.  due  at  Michaelmas  preceding. 
The  PlaintiiF  complained  of  the  hardship  of  such  a^ 
demand  just  after  he  had  paid  the  rent  of  his  immediate 
landlord,  and  prayed  for  time.  The  steward  gave  him 
time.  8/.  105.  was  paid  in  the  following  Ju/^,  and  %L  105. 
in  September.  The  steward  stated  that  he  never  called 
on  the  occupier  for  the  ground-rent,  unless  default  had 
been  made  by  the  immediate  lessee,  which  was  the 
case  in  the  present  instance. 

In  September  1827,  the  Plaintiff,  being  called  on  to 
do  so,  also  paid  2/.  105.  for  land-tax,  due  at  Midiaelmas 
1826,  and  Lady^day  and  Michaelmas  1827. 

In  NovenAer  following,  the  Defendant,  Carter,  de- 
manded of  the  Plaintiff  25/.  for  half  a  year's  rent  alleged 
to  be  due  the  preceding  Michaelmas.  The  Plaintiff 
tendered  him  in  discharge  5/.  105.,  and  the  receipts  for 
the  ground-rent  and  laodrtax  as  above. 

This  the  Defendant  refused  to  accept,  and  distrained 
for  the  whole  25/. 

On  the  part  of  the  Defendant,  it  was  objected  that  the 
actioawas  improperly  conceived ;  that  none  of  the  counts 
in  the  declaration  were  adapted  to  the  Plaintiff's  case ; 
and  that  if  any  wrong  had  been  done  to  the  Plaintifl^ 
his  remedy  was  not  case,  but  replevin,  in  which,  to  an 
avowry  for  the  rent,  he  might  have  pleaded  the  payment 
of  the  ground-rent,  &c. ;  Sapsford  v.  Fletcher  (a),  Taylor 
y.  Zamira  {b) ;  that  the  Defendant,  however,  was  entitled 
to  distrain  for  the  whole  rent  due  st  Michaelmas :  no 
set-off  being  permitted  in  cases  of  distress,  Andrew  v. 
Hancock  (f ),  the  distress  could  not  be  answered  by  any 
thing  but  payment;  and  payment  could  only  be  of  a 
debt  due :  the  discharge  of  the  ground*rent,  therefore, 
by  the  Plaintiff  could  not  operate  as  payment  of  the 


(a)  4  r.  R'  511.  (h)  6  Taunt.  SU* 


(e)  iB.tfB.sj. 
rack- 
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rack-rent,  because  at  the  time  the  ground-rent  was  dis- 
chai^ged,  the  rack-rent  in  question  was  not  due. 

At  all  events  no  payment  would  go  in  discbarge  of 
rack-rent,  but  a  payment  by  compulsion ;  and  here  the 
Plaintiff  could  not  be  said  to  have  paid  upon  compulsion, 
when  the  ground  landlord's  steward  allowed  him  time  to 
pay  at  bis  convenience. 

A  verdict  having  been  found  for  the  Plaintiff, 


WUde  Seijt  obtained  a  rule  nisi  to  set  it  aside  upon 
the  foregoing  objections. 

Andrews  Serjt  shewed  cause.  The  action  is  properly 
conceived  in  case,  for  replevin  only  lies  where  no  rent  ii 
due,  and  in  the  present  instance  the  Plaintiff  has  no 
remedy  if  he  cannot  sue  in  case.  And  the^  payknent  of 
ground-rent  and  land-tax  may  operate  as  payment  of 
rack-rent  growing  due,  as  well  as  of  rack-rent  actually 
due.  In  Sttibbs  v.  Parsons  {a)  Baylej^  J.  said,  **  the  lAW 
considers  the  payment  of  the  land-tax  as  a  payment 
of  so  much  of  the  rent  then  due,  or  growing  due^  to 
the  landlord." 

The  circumstance  that  the  ground  landlord  allowed 
the  Plaintiff  time  to  pay  the  ground-rent,  after  it  was 
demanded,  does  not  render  it  the  less  a  compulsory  pay- 
ment. The  Defendant  had  failed  to  pay  it,  and  the 
Plaintiff,  notwithstanding  the  indulgence  granted  him, 
paid  under  a  liability  to  distress. 


Bompas  Serjt.  (for  Wilde)  relied  on  the  objections 
urged  at  the  trial. 

Best  C.  J.  The  great  stand  made  at  the  trial,  on 
the  part  of  the  Defendant,  was,  that  this  payment  by 
the  Plaintiff  was  a  voluntary  payment.     I  thought  then, 


(a)  3B,(ifjt.si6. 


and 
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and  am  still  of  the  same  opinion,  that  it  was  not  a  1829. 
voluntary  payment.  The  Plaintiff  was  liable  to  be  dis- 
trained on  for  ground-rent.  Having  just  paid  bb  rack- 
rent,  he  prayed  for  time  to  pay  the  ground -rent  Six  weeks  Cabter. 
were  allowed,  nt  the  end  of  which  time  it  was  paid ;  but 
the  Defendant  knew  he  was  liable  to  distress,  thougb 
not  actually  distrained  on  ;  and  a  payment  under  suck 
circumstances  is  no  more  voluntary,  than  a  donation 
to  a  beggar  who  presents  a  pistol.  In  Sapsford  v. 
Fletcher^  and  Taylor  v.  Zamiray  the  j^ayment  of  ground- 
rent  by  the  occupier  for  the  landlord,  was  holden  not  to 
constitute  a  cross  demand,  but  to  amount  to  payment  of 
so  much  of  the  occupier's  rent.  Here,  by  the  same 
means,  all  the  Plaintiff's  rent  had  been  paid  but  5/.  lO^.f 
notwithstanding  which  the  Defendant  distrains  for  25/.; 
be  is,  therefore,  clearly  liable  on  the  count  which  states 
the  excessive  distress  in  that  way.  The  substantial 
question  here  is,  Was  more  than  5L  105.  due  to  the 
Defendant?  for  that  had  been  offered,  and  the  jury  find 
that  that  was  all  he  was  entitled  to.  Several  of  the 
counts  are  applicable;  and  if  the  whole  distress  were 
wrongful,  the  count  in  trover  is  of  itself  sufficient,  as 
was  established  in  Branscomb  v.  Bridges,  (a) 

Park  J.  It  is  quite  clear  this  was  not  a  voluntary 
payment.  The  Plaintiff  was  all  along  liable  to  a  di^tresa 
by  the  ground  landlord,  and  if  time  had  not  been  given, 
would  have  been  distrained  on. 

Then,  it  has  been  expressly  decided  in  Sapsford  v. 
Fkicher^  and  Taylor  v.  Zamira^  that  the  occupier  is  en- 
titled to  deduct  from  his  own  rent,  payments  so  made. 
But  it  has  been  argued  that  he  cannot  deduct,  from  rent 
growing  due,  payments  for  the  ground-rent  of  an  an- 
tecedent half  year,  and  Afidrews  y.  Hancock  has  been 

(a)  iB.&CiAS* 

referred 
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referred  to.  But  in  that  case  the  occupier  for  several 
years,  subsequently  to  paying  the  ground-rents,  made  an 
entire  payment  of  bis  own  r^nt,  and  then  sought  to 
deduct  the  ground-rents  so  paid,  from  a  subsequent 
year's  rent  Here  the  Plaintiff  seeks  to  make  the  de- 
duction from  the  first  payment  of  rent  accmiDg  due 
after  die  ground-rent  had  been  demanded  and  paid.  It 
would  be  most  unjust  to  refuse  this,  and  the  rale  which 
has  been  obtained  must  be 

Discharged. 


BuRRouoH  J.  and  Gaselee  J.  were  absent. 


Feb,  XX. 


Bridges  v.  Smyth. 


A  landlord 
having  treated 
an  occupier  of 
hit  land  as  a 
tretpaner,  by 
•erving  him 
with  an  eject- 
ment, cannot 
afterwards  dis- 
train on  him 
for  rent*  al- 
though the 
gectment  is 
directed 
agaiitst  the 
claim  of  a 
third  person, 
who  comes  in 
and  defends  in 
lieu  of  the  oc- 
cupier, and 
the  occupier 
it  aware  of  that 


I^EPLEVIN.  AVOW17  for  thirteen  and  a  hal&years' 
rent,  alleged  to  be  due  at  Ladt^day  16279  oo  a  de* 
mise  at  SS2L  a  year,  payable  half-yearly. 

Pleas  non  tenuity  rietis  en  arriercj  and  eviction  ixx  Sep- 
tember  1823,  and  issue  thereon. 

At  the  trial  before  Holroyd  J.  last  Sttffiylk .  assizes,  it 
appeared  that  at  Michaelmas  1807,  Sir  Harvey  Smyth 
demised  the  premises  to  Plaintiff'  for  ten  years,  at  a  rent 
of  S82/.  a  year.     A  part  of  them  was  copyhold. 

He  died  in  1811,  when  the  property  descended  to 
Mrs.  Brandt i  who  died  in  February  1814,  and  devised 
it  to  Defendant  for  her  life. 

The  Defendant  refused  the  property  as  devisee^  think- 
ing she  had  a  title  as  heir ;  but  as  she  delayed  to  take 
any  steps  in  the  business,  the  lady  of  tlie  manor  seized 


circumstance,  and  b  never  turned  out  of  possession. 


die 
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the  copyhold  part  of  the  premises  on  the  Derendant's 
neglect  to  be  admitted,  and  after  obtaining  judgment  in 
an  ejectment,  received  the  rent  of  that  part,  amounting, 
from  1815  to  1820,  to  200/.  a  year,  and  afterwards  to 
170/. 

•  In  1823,  Sir  6.  H.  Smyth,  the  real  heir  at  law  of  Mrs. 
Brandt,  encouraged  by  the  Defendant's  neglect,  brought 
an  gectment  against  the  Plainti£^  and  sued  out  a  writ  of 
possession  thereon  in  January  1824.  The  Piaintifl^ 
however,  was  suffered  to  remain  on  the  premises. 

The  Defendant,  thereupon,  in  February  1824,  with  a 
view  to  defeat  Sir  G.  H.  Smyth's  claim  to  the  property, 
and  after  consulting  with  the  Plaintiff  on  the  subject, 
brought  an  ejectment  against  the  Plaintifi^  the  demise 
in  which  was  laid  March  2,  1814.  By  the  consent 
rule  Sir  G.  H.  Smyth  came  in  and  defended  as  landlord ; 
and  the  Defendant  having  by  means  of  her  title  as  de« 
visee  recovered  in  the  action  (a),  a  writ  of  possession 
was  made  out  for  her  in  1827,  but  was  not  executed,  as 
she  refiised  to  pay  the  sheriff's  poundage.  She  had  b(Ml 
admitted  to  the  copyhold  part  in  1825.  The  Plaintiff 
was  never  actually  out  of  the  possession  of  the  premises ) 
but  the  Defendant  had  notice  of  all  the  foregoing  pro* 
ceedings.  Nothing  was  proved  amounting  to  an  adidis- 
sion  by  the  Plaintiff  that  she  held  under  a  demise  at  S82/1 
a  year. 

It  was  cbjected  at  the  trial,  that  whatever  claim  th^ 
Defendant  might  have  against  the  Plaintiff  in  an  action 
of  trespass  for  mesne  profits,  she  had  no  right,  under  the 
above  circumstances,  to  distrain ;  and  the  learned  Judge 
being  of  this  opinion,  a  verdict  was  taken  for  the 
Plaintiff,  with  leave  for  the  Defendant  to  move  to  enter 
a  verdict  for  such  sums  as  the  Court  should  think  d)e 
Defendant  ^ititled  to. 


1829. 
BaiuGHs 
Surra* 


(a)  See  Doe  d.  Smjtb  v.  Smjtih  6B.^C.  zx9r 

Vol.  V.  F  f  Wilde 
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]aS9L  fVilde  Seijt.  having  obtained  a  rale  msi  aoeoffdiiigly, 

Storb  Sei^t.,  wfao  shewed  came^  ooBfteoded  that  al 
the  tima  of  die  distreni  there  waa  no  damise  aabtiatiiig 
on  which  the  Defimdant  conld  avow  for  rent  The 
demtae  ttom  Sir  H.  Smg^  had  expiied  in  181fy  and  so 
frr  waa  the  Plaintiff  from  occupying  under  a  tenam^ 
eontifuimg  from  that  demise,  tihatthe  Defendant  had,  bf 
tier  demise  in  the  ^ectment»  treated  her  aa  a  trespasser 
from  the  2d  o(  March  1814.  Bussdl  Seijt.  was  to  have 
followed  on  the  same  side,  but  the  Conrt  called  on 


Wilde  to  support  his  rule.    The  Plaintiff  never 
been  turned  out  of  poaaeasioii,  there  has  been  no  detail 
ivi'"irf*^"  of  her  tenaaey;  and  as  she  never  objected  to 
the  terms  of  the  lease  which  expired  in  1817,  it  must  be 
inferred  she  continued  to  held  on  the  same  terms*    The 
i^tmebt  by  Sir  GmH.Sw^th  does  not  affect  the  Se* 
fondant's  right;  that  was  a  proceeding  by  a  wrong^doer 
without  titles  for  which  die  Defendant  is  in  no  way 
responsible;  and  in  the  ejectment  by  the  Defendant, 
the  Plaintiff's  name  was  only  inserted  for  form,  the 
party  really  concerned  being  Sir  O.  H.  Smyth.    It  was 
not  an  adverse  proceedmg  against  the  Plaintiff,  aa  ap* 
pears  by  the  Defendant's  re&sing  to  execute  a  writ  of 
possession.     There  is  no  evidence,  therefore,  to  support 
the  plea  of  eviction.     As  to  the  proceeding  by  the  lady 
of  the  manor,  it  was  never  carried  to  the  length  of  an 
ouster;  it  does  not  appear  that  the  Plaintiff  ever  com^ 
municated  it  to  the  Defendant ;  and  the  Defendant  was 
subsequently  admitted  to  the  copyhold  part  of  the  pro* 
perty  ;  so  that,  at  the  time  of  the  distress,  the  Plaintiff 
was  tenant  to  her  of  the  whole ;  and  the  terms  under 
which  she  occupied  from  1807  to  181?  having  never 
been  objected  to,  it  may  be  presumed  she  consented  to 
continue  on  the  same  terms. 

But 
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But  the  Court  were  clearly  of  opinion,  that  whatever  1829. 
other  remedy  might  be  open  to  the  Defendant,  she  could 
not  distrain  as  upon  a  contract  between  lessor  and  lessee, 
after  treating  the  Plaintiff  as  a  trespasser  since  1814  by 
the  demise  in  the  ejectment  of  1824* ;  and  that  the  cir- 
cumstance of  that  ejectment  having  been  directed  against 
the  claim  of  Sir  G.  H.Smyth  made  no  difference  in  the 
case,  judgment  having  been  entered  up  against  the 
casual  ejector,  which  would  be  conclusive  against  the 
tenant* 

Rnle  discharged. 


Verb  and  Others  t;.  Carden.  Fet.  t%. 

n^HE  Plaintifls  declared  on  two  bills  of  eiiKchange,  due  A  plea  fabe 
the  5th  and  6th  oi  December  1828.  on  the  face  of 

The  Defendant  pleaded  a  judgment  recovered  on  the  tmt^  at  a 
same  bills  in  the  Michaelmas  term  preceding.  nullity. 

The  Plaintiff  having  treated  this  plea  as  a  nuttity, 
and  signed  judgment,  the  plea  being  false  on  the  face 
of  it, 

Andreaos  Serjt  obtained  a  rule  nisi  to  set  aside  the 
judgment. 

Wilde  Serjt,  for  the  Plaintiffs,  relied  on  Lamb  v. 
Pratt  {a\  and 

The  Court  after  heating  Andrews,  discharged  the  rule 
with  costs. 

(a)  ii).feriL577. 

Ff  2 
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'^^^*  '*•  Bryant  v.  Sir  John  Perring. 

A  defendant     "I  HE  Defendant  had  pleaded  a  release.    The  Plaintiff 

may  plead  replied   that   the   retease  was  conditional   on   the 

matter  ^tfii  .         .  #. 

darrein  con'     Defendant's  doing  certain  things  to  the  satisfaction  of 

tinuance,  not'    A.  and  J8.,  and  alleged  non-fulfilment  of  the  condition. 

an  order  to^      ^^  ^^^  ^^^^  ^^y  ^^  term,  he  ruled  Defendant  to  rejoin 
rejoin  isniably.  by  the  26th  of  January. 

On  the  26th,  the  Defendant  obtained,  under  a  Judge's 
order,  three  days  further  time  to  rejoin,  upon  the  terms 
of  rejoining  issuably,  and  taking  short  notice  of  trial  for 
the  last  sittings  in  term. 

On  the  29th,  A.  and  B.  gave  a  certificate  of  the  De- 
fendant's having  performed  to  their  satisfaction  the 
things  required»  and  this  certificate  the  Defendant  that 
evening  pleaded  puis  darrein  continuance. 

The  Plaintiff  thereupon  signed  judgment,  on  the 
ground  that  the  Defendant  had  not  rejoined  issuably 
within  the  time  limited. 

Russell  Seijt.  having  obtained  a  rule  nisi  to  set  aside 
this  judgment  as  irregular, 

Jones  Serjt.  who  shewed  cause,  contended,  that  the 
judgment  was  regular,  the  Defendant  having  wholly 
neglected  the  terms  of  the  Judge's  order;  that  a  plea 
puis  darrein  continuance  was  no  rejoinder  at  all,  much 
less  an  issuable  rejoinder;  that  such  a  plea  is  treated 
with  the  same  strictness  as  a  plea  in  abatement ;  Martin 
v.  Wyoill(a);  and  that  a  plea  in  abatement  is  not  a 
compliance  with  an  order  to  plead  issuably ;  Kilwick  ▼• 

(a)  z  Str.  494* 

MaidmaHf 
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Maidman{a)y  Wagstqffe  v.  Long{b)\  and  he  likened  the 
case  to  that  of  executors,  who  are  never  allowed  time 
to  rejoin,  except  on  condition  that  they  shall  not  con- 
fess any  new  judgments.     But 
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f  Bryant 
v. 

PfiRRING. 


The  Court  held  that  this  was  a  matter  altogether  in* 
dependent  of  the  Judge's  order^  insomuch  that  even  had 
the  Defendant  rejoined  issuably,  he  might  afterwards, 
upon  apt  occasion,  plead  puis  darrein  cofUinuance. 

Rule  absolute^ 


(a)  X  Burr,  59. 


(Jf)  Bamejf  %63i 


Steward  v.  WiLLiAMSoN. 


Feb.  za. 


"T^HE  Plaintiff  having  claims  against  the  Defendant  Where  a  party 

for  the  hire  of  a  ship  under  a  charter-party,  which  ^?  *"  *'''*'^'*' 

*^  \      -^ /    .  tion  under  a 

claims  the  Defendant  disputed,  the  matters  in  difference  rule  of  court 

were  referred  to  two  arbitrators  and  an  umpire,  and  the  '^vp't*^^  the 

reference  was  made  a  rule  of  Court ;  the  parties  having  authority  upon 

executed  bonds  to  abide  by  the  award,  in  the  penalty  discovering 

of  3000/.  TT^aT' 

'    duct*  and  then 

On  the  26th  of  Aprils  some  days  after  the  parties  had    having  sued 

concluded  their  respective  cases,  the  Plaintiff*  revoked   ^^^*  *"*^  ^^^ 

vcred  bv  ac* 
his  authority  to  the  arbitrators,  and  went  to  reside  in   ^^^^  damagca 

Scotland^  notwithstanding  which,  on  the  28tli  of  ApriL  for  the  matter 

one  of  the  arbitrators  and  the  umpire  made  an  award,  *"    **^"  ** . . 

in  which  they  found  that  nothing  was  due  from  the  in  Scotland^ 

the  Court  re* 
fused  to  stay  execution  upon  the  application  of  the  adverse  party,  who  proposed 
thereby  to  compel  him  to  appear  to  an  action  on  the  arbitration-bond,  the  arbitrator 
having  awarded  against  him,  notwithstanding  the  revocation  of  authority, 

F  f  3  Defendant 
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-1829.       Defendant  to  the  Plaintiff,  and  ordered  the  Plaintiff  to 
*.  '   "  '         pay  half  tlic  costs  of  the  arbitration, 

4V.  The   Plaintiff  then  commenced  an    action   on  the 

WoJAAuaofK.  charter-party  in  this  Court,   and  at  the  sittings  after 

last  term   obtained   a   verdict  for   1500/.,    which   the 
Defendant  was  unable  to  set  aside* 
The  Plaintiff  having  now  sued  out  execution, 

Taddy  Serjt,  upon  an  affidavit  stating  the  fore- 
going facts,  and  also  that  in  the  present  term  an  action 
had  been  commenced  against  the  Plaintiff  on  the  ar- 
bitration-bond, but  that  it  was  impossible  to  serve  him 
with  process,  because  he  resided  in  Scotland  for  the 
avowed  purpose  of  eluding  it,  obtained  a  rule  nisi^ 
upon  paying  into  Court  the  monies  recovered,  to  stay 
the  proceedings  in  the  execution  till  the  further  order 
of  the  Court;  proposing  thereby  to  compel  the  Plaintiff 
to  appear  to  the  action  on  the  arbitration-bond. 

Wilde  Seijt.  shewed  cause;,  upon  an  affidavit  which 
stated  that  the  Plaintiff  had  revoked  his  submission  in 
consequence  of  the  corrupt  conduct  of  one  of  the  ar- 
bitrators, and  specified  many  improper  acts,  savouring 
of  bribery. 

Taddy  and  Spankie  Serjts.  in  support  of  the  rule, 
endeavoured  to  explain  the  arbitrators'  conduct,  but  the 
facts  were  too  strong.  They  contended,  however,  that 
it  was  a  contempt  of  the  rule  of  Court  for  the  Plaintiff 
to  revoke  his  submission,  and  that  instead  of  doing  so 
he  should  have  brought  forward  the  facts  on  which  he 
relied,  as  an  answer  to  an  application  for  an  attachment, 
or  have  applied  to  the  Court  under  the  statute  of 
William^ 


Best 
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Best  C.  J.     I  do  not  think  it  a  contempt  to  revoke        1S29. 
an  order  of  reference,  when  the  arbitrator  has  indirectly      cIIJJ^I 
taken  a  bribe.     As  to  the  remedy  for  corruption  in  an  «• 

arbitrator  under  the  statute  of  William^  that  does  not  Wiluamsok. 
deprive  tha  party  of  the  power  of  rendering  it  unneces- 
sary, by  revoking  the  order  in  the  first  instance.     The 
rule  must  be  discharged. 

Park  J.  This  is  an  application  of  some  novelty, 
amounting  in  effect  to  a  special  distringas^  and  calling 
on  us  to  levy  issues  to  the  amount  of  1500/. ;  that  is,  to 
tie  it  up  in  the  hands  of  the  ofiicer  of  the  Court  undj 
the  parly  applied  against  shall  enter  fais  appearance. 

If  he  had  withdrawn  from  tlie  process  of  the  Court 
there  might  perhaps  have  been  some  colour  for  the 
Application ;  but  here  he  has  been  residing  in  ScoUand 
for  some  time,  and  if  the  parties  applying  thought  the 
revocation  wrong,  they  should  have  sued  on  the  bond 
at  once,  and  not  have  lain  by  for  two  years.  It  is  a 
most  singular  argument  to  say  that  the  party  is  to  go 
on  with  the  arbitration  after  the  arUtrator  has  received 
money  from  the  other  side,  because  he  may  afterwards 
obtain  redress  on  the  statute  of  William. 

There  is  no  colour  for  thb  application* 

BoRouotf  J.  and  Gaseles  J.  agreed  that  there  wag 
no  ground  for  the  application,  and  the  rule  was  dis- 
charged. 

Rule  discharged  accordingly. 


Ff  4 
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•1829. 


Feb.  1%.  BousFiELD  and  Another  v.  Godfrey. 


Where  De-  HTHIS  was  an  action  upon  an  agreement  executed  by 
fendant  lur-  ^^g  Defendant  and  the  PlaintijBTs. 

tabed  posses-  ^  Judge  at  chambers  having  made  an  order  that  the 
sion  of  an  un^  Defendant  should  produce  the  original  agreement  to  the 
mcnnxSl  Plaintiffs'  attorney,  in  order  that  it  might  be  stamped  at 
byhknselfand  the  expense  of  the  Plaintiffs,  and  should  deliver  a  copy 
the  Plaintiff      ^f  ;^  ^^  ^\^^^ .  ^^^  ^]^^^  \^  default  of  such  production 

venting  the  ^^  Defendant's  attorney  should  deliver  to  the  Plain- 
Plaintiff  from    tiffs'  attorney  a  copy  of  a  copy  of  the  agreement,  which 

Xing  a  ^jjg  Defendant's  attorney  admitted  to  be  in  his  possession; 

stamp  as  he  ^  ... 

had  intended^    and  that  upon  such  copy  of  the  copy  being  read  in  evi- 

in  twentyone   dence  at  the  trial,  the  Defendant  should  be  precluded 

days  after  ex* 

ecution>  and     ^0°*  producing  the  original, 

then  swore 

lort  th*  ^^^^  Seijt.  moved  for  a  rule  nisi  to  discharge  this 

ment,  the         order,  upon  an  affidavit  of  the  Defendant,  in  which  he 

Court  ordered  deposed,  among  other  things,  that  the  agreement  in 
that  he  should  •        i     j  i  ,       i  • 

produce  a         question  had  never  been  stamped ;  that  upon  the  oc- 

copy  in  his  casion  of  a  change  of  residence,  he  believed  he  had  lost 
tlw'lM^^^'ff  ^^  burnt  it ;  that  he  had  no  knowledge  whatever  where 
and  that  if  the  it   now   was,    and    that    he    had   never   seen   it   since 

Plaintiff  pro-  February  1828. 

duced  that  ^ 

copy  stamped 

at  the  trial.  Cross  contended  that  compliance  with  the  order  as  to 

should  be  pre-  ^^  original  agreement  was  impossible,  and  that  it  ought 

eluded  from      not  to  be  required  if  possible,  because  by  compliance 

producing  the  the  Defendant  would  subject  himself  to  the  penalties 
onguial.  .  ,   ,  ^ 

imposed  by  9  8c  lOfV.^-M.  c.25.  5.59.  and  23  G.  3. 

c.  58.,  for  executing  agreements  unstamped.     Then,  if 

the  unstamped  original  were  lost,  or  even  wrongfully 

destroyed 
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destroyed  by  one  of  the  parties,  a  copy  could  not  be 
received  in  evidence.  Bippiner  v.  Wright,  (a)  A  rule 
nisi  having  been  granted, 

Wilde  Serjt.  shewed  cause,  upon  affidavits  which  stated 
that  the  Plaintiffs  intended  to  have  had  the  agreement 
stamped  within  the  time  allowed  by  law;  that  at  the 
Defendant's  request  it  was  arranged  that  the  agreement 
should  be  placed  in  the  hands  of  Rogers^  a  mutual  friend 
of  all  parties ;  that  the  Defendant,  however,  prevailed 
on  Sogers  to  allow  him  to  take  it  home  under  pretence 
of  making  a  copy,  and  that  they  had  never  since  been 
able  to  get  it  out  of  his  hands.     Letters  and  admissions 
of  the  Defendant  were  then  deposed  to,  which  shewed 
clearly  that  the  agreement  was  in  existence,  and  in  his 
bands,  as  late  as  August  1828;  and  it  was  upon  this, 
evidence  that  the  Judge's  order  had  been  issued.     Wtlde 
contended  that  the  penalties  imposed  by  the  earlier 
statutes  had   been  virtually  repealed  by  the  55G,S. 
€.  184.,  which  enables  a  party  to  stamp  an  agreement 
ivithin  twenty-one  days  after  execution,  as  the  Plaintifis 
-would  have  done  in  this  case  if  not  prevented  by  the 
Defendant;  which  distinguished  the  case  from  Rippiner 
V.  Wright.     Bateman  v.  Phillips  (J),    Morr&m  v.  &»»- 
ders  (c),  and  Cooke  v.  latiswell  ((/),  were  express  autho- 
rities in  favour  of  the  application. 


1829. 


Boo8nHJ> 

GODFRSr. 


Cross  asserted  that  the  original  could  not  now  be  found; 
that  the  stamp-office  would  not  stamp  a  copy;  and  that 
the  interests  of  the  revenue  required  that  evidence  of 
the  agreement  should  not  be  given  vdthout  a  stamp. 
He  relied  on  Rippiner  v.  Wright. 


(a)  %B.bf  A.Al^* 
{b)  4  Taunt,  157. 


(c)  xJ5.C5f  A318. 


Best 
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Be8T  C.  J.  It  is  impossible  to  doubt  that  the  agree* 
ment  is  ia  existence,  for  the  Defendant's  affidavit  ia 
contradicted  by  his  own  letters.  And  according  to  hia 
own  statement,  he  fraudulently  prevailed  on  Sogers  to 
allow  him  to  take  it  home,  while  the  Plaintiff  expressly 
swears  that  he  meant  to  have  it  stamped.  I  fisel  no 
difficulty,  therefore,  in  ordering  the  Defendant  to  produoe 
it,  if  he  has  it;  and  if  not,  to  produce  the  copy,  to  be 
taken  to  the  stamp-office.  If  the  office  think  fit  to 
stamp  the  copy  it  may  be  produced  at  the  trial,  and 
the  Defendant  shall  be  precluded  from  producing  the 
original  to  defeat  it 

This  will  in  nowise  injure  the  revenue,  and  does  not 
impeach  the  case  of  Bippiner  v.  JVrightm  But  the 
stamp-office  is  not  to  be  made  an  engine  to  assist  the 
Defendant  in  his  own  iniquity. 

We  should  not  have  decided  thus  if  the  stamp  oogfat 
to  have  been  on  the  instrument  at  the  time  of  exe- 
cution. But  no  offence  was  committed  at  that  timc^ 
because  the  parties  have  twenty-one  days  to  affix  the 
stamp.  If  there  were  any  o£fence  it  was  the  De&ndr 
ant's,  because  he,  having  retained  the  agreement,  ought 
to  have  stamped  it;  and  he  is  not  to  be  permitted  to 
take  advantage  of  his  own  wrong. 


The  rest  of  the  Court  concurring,  the  eopy  was 
handed  over  to  the  PlaintifTs  attorney  in  court;  and  it 
was  then  ordered  that 

If  the  Plaintiff  should  upon  the  trial  of  the  cause 
produce  the  copy  of  the  agreement  that  day  delivered 
over  in  court,  duly  stamped,  the  Defendant  should  not 
be  permitted  at  the  trial  to  produce  the  original  agree- 
ment. 


IN  THV  9th  &  lOTU  Years  of  GEO.  IV.  4Sr 

1829. 


Doe  dem.  Fisher  v.  Giles  and  Others.  F^h^  «s« 


"T  JECTMENT.    At  the  trial  before  Vaoghan  B.,  Where  the 
Shropshire  Summer  assizes  1828,  it  appeared  that  by  "^^T^^W^^  «- 

*^  »         rr  ^   mains  m  po»- 

a  mortgage  deed  bearing  date  19th  February  1827)  the  session,  and 
Defendant,  Gilesy  conveyed  the  property  in  question  to  **  money  is 
Fisher^  with  a  power  to  enter  and  sell  it  absolutely  in  t^e  day  sd- 
case  6200/.  borrowed  on  the  security  of  the  proper^  pulated,  the 
should  not  be  paid  with  interest  on  the  19th  of  J^^f^JT 
Jugust  1827.  power  of  entry 

The  money  not  haying  been  paid,  Fisher  commenced  *"^  •^^  ^ 
this  action,  and  laid  the  demise  on  the  24th  of  September  may  ^^  the 
1827,  up  to  which  day  no  interest  was  paid.  mortgagor 

No  notice  to  quit  was  given,  nor  any  demand  of  pos-  ^**  ^"^  "®^* 
session  ever  made.  demand  of 

Thereupon  it  was  objected,  that  a  mortgagor  in  pos-  P«««Mi<>n- 
session  is  a  tenant  to  the  mortgagee ;  Partridge  y.Bere{a) ; 
and,  if  only  a  tenant  at  will,  cannot  be  treated  as  a  tres- 
passer without  a  previous  determination  of  the  mort- 
gagee's will  by  a  demand  of  possession.  A  verdict  was 
taken  for  the  lessor  of  the  Plaintifi^  with  leave  for  the 
Defendants  to  move  to  set  it  aside  and  enter  a  nonsuit. 

Cross  Serjt.  having  obtained  a  rule  nisi  on  the  au- 
thmrity  of  Partridge  v.  Bere^ 

:    Bussell  Serjt.  shewed  cause. 

:  A  mortgagor  in  possession  has  no  such  interest  as  to 
entide  him  to  a  notice  to  quit  or  even  a  demand  of  pos- 
session, upon  a  forfeiture  of  his  estate  by  nonpayment 
of  the  mortgage  money  at  the  day  agreed  on. 

(a)  sB.llf  A.  6c4. 

The 


Oius. 


«2S  CASES  IN  HILARY  TERM 

I 

1829*  Tlie  contract  into  which  he  has  entered  has  fully  ap* 

^  -   -  "-  ^      prised  him  that  if  the  money  be  not  paid,  the  property 
Fisher  '      ^^  instantly  to  pass  over  to  the  mortgagee,  and  it  would 
V.  be  as  unreasonable  to  require  that  he  should  receive 

formal  notice  of  his  own  default  (for  a  demand  of  pos- 
session would  amount  to  no  more),  as  to  require  for  a 
lessee  under  a  seven  years'  lease,  half  a  year's  notice  to 
quit  previous  to  the  expiration  of  the  seven  years.  But 
in  Keech  v.  HaU{a\  it  is  expressly  laid  down  that  the 
mortgagee  may,  without  notice,  eject  a  tenant  of  the 
mortgagor  let  into  possession  after  the  mortgage ;  and 
in  Moss  v.  Gallimore  (6),  Lord  Mansfield  says,  '*  A  mort- 
gagor is  not  properly  tenant  at  will  to  the  mortgagee,  for 
he  is  not  to  pay  him  rent.  He  is  so  only  quadam  modoi 
Nothing  is  more  apt  to  confound  than  a  simile.  When 
the  court  or  counsel  call  a  mortgagor  a  tenant  at  will^  it 
is  barely  a  comparison.  He  is  like  a  tenant  at  will.*^ 
And  in  Birch  v.  Wright  (c),  Btdler  J.  says,  **  That  a 
mortgagor  has  often  been  called  a  tenant  at  will  to  the 
mortgagee  in  courts  of  law  and  equity,  is  undoubtedly 
true;  but  I  think  inaccurately  so;  and  the  expression 
has  been  used  when  it  was  not  very  material  to  ascertain 
what  his  powers  or  interest  were,  or  to  settle  with  any 
great  precision  in  what  respects  he  did,  and  in  what 
respects  he  did  not,  resemble  a  tenant  at  will.  In  old 
cases  he  is  sometimes  called  a  tenant  at  will,  and  some- 
tiroes  tenant  at  sufferance.  In  Keech  v.  Hall^  Wallace 
called  him  the  agent  of  the  mortgagee,  and  Lord  Mans* 
field  stated  him  to  be  tenant  at  will  to  some  purpose, 
but  not  to  others.  In  Moss  v.  Gallimore,  Lord  Mans* 
Jield  said,  ^  A  mortgagor  is  not  in  reality  a  tenant  to  the 
mortgagee ;  if  he  were,  he  must  pay  rent,  but  that  is  not 
so.  To  many  purposes  he  is  like  a  tenant  at  will,  but 
he  does  not  pay  rent,  he  must  pay  interest  only.'     Bat 

(fl)  DougU  ai.  {f>)  Ibid.  a8a.  (c)  i  T.  R.  381. 

if 
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if  a  likeness  must  be  found,  I  think,  as  it  was  put  by 
Ashhurst  J.  in  Moss  v.  GaUimore^  a  mortgagor  is  as  much 
if  not  more  like  a  receiver  than  a  tenant  at  will :  in 
truth  he  is  not  either.  He  is  not  a  tenant  at  will,  be- 
cause he  is  not  entitled  to  the  growing  crops  after  the 
will  is  determined.  He  is  not  considered  as  tenant  at 
will  in  those  proceedings  which  are  in  daily  use  between 
a  mortgagor  and  mortgagee,  I  mean  in  ejectments 
brought  for  the  recovery  of  mortgaged  lands.  If  he 
were  tenant  at  will,  the  demise  could  not  be  laid  on  a 
day  antecedent  to  the  determination  of  the  will.  But  it 
is  every  day's  practice  to  lay  the  demise  on  a  day  long 
before  there  has  been  any  actual  determination  of  the 
will,  some  time  back  to  the  time  when  the  mortgage  be- 
came forfeited,  and  no  objection  has  ever  been  made  on 
that  account." 

And  the  decision  in  Partridge  v.  Bere  has  not  altered 
the  law ;  for,  as  Buller  J.  said  in  Moss  v,  Gallimore^ 
**  Expressions  used  in  particular  cases  are  to  be  under«- 
stood  with  reference  to  the  subject-matter  then  before 
the  Court ; "  and  in  Partridge  v*  Bere  the  Court  said, 
that  a  mortgagor  in  possession  was  tenant  to  the  mort-* 
gagee,  not  for  the  purpose  of  laying  down  the  respective 
rights  of  those  two  parties,  but  merely  to  prevent  justice 
being  defeated  in  a  claim  against  a  third  party  by  an 
immaterial  variance  in  the  declaration.  The  Plaintifl^ 
there,  declaring  against  the  Defendant  for  an  injury 
to  his  reversion,  had  alleged  that  the  property  injured 
ivas  in  the  possession  of  one  Turner  as  his  tenant:  it 
turned  out  that  the  Plaintiff  had  become  entitled  to 
the  reversion  under  a  mortgage  from  Turner^  who  re- 
mained in  occupation:  under  those  circumstances  the 
Court  might  fairly  decide  that,  as  against  a  wrong- 
doer. Turner  might  be  called  tenant  to  the  Plaintiff, 
without  deciding  that,  as  against  the  Plaintiff,  Turner 
had  any  such  interest  as  would  eptitle  him  to  a  notice  to 

quit. 
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1829.        quit)  or  even  demand  of  possession.    It  was  sufficient  to 
satisfy  the  declaration  if  he  were  tenant  by  sufferance. 

Cross.    The  mortgagor,  when  permitted  by  the  mort* 
gagee  to  remain  in  possession,   becomes  thereby  his 
tenant  at  will,  and  as  such  entitled,  before  an  ejectment 
is  brought,  to  be  informed  of  the  determination  of  the 
mortgagor's  will  by  a  demand  of  possession.     To  deny 
him  this,  would  operate  with  great  hardship  and  in- 
justice; because  the  mortgagee^  by  allowing  him  to  r^ 
main  in  possession,  impliedly  rescinds  the  strict  letter  of 
the  contract,  and  encourages  him  to  sow  in  the  fiiir 
expectadon  that  he  shall  reap.     If  he  be  tenant  at  will, 
Lord  Coke  says,  ^  The  lessor  may,  by  actual  entry  into 
the  ground,  determine  his  will  in  the  absence  of  the 
lessee,  but  by  words  spoken  from  the  ground  the  will  is 
not  determined,  until  the  lessee  hath  notice."  (a)    In 
Keeck  V.  HaU,   Thunder  v.  Belcher  (6),  and  other  cases 
which  have  decided  that  the  mortgagee  may  eject  with* 
out  notice  to  quit,  the  mortgagor  was  not  the  person  in 
possession,  but  some  person  claiming  under  him,  andf 
by  that  circumstance  alone,  the  mortgagor  had  himsdf 
determined  the  will.     But  in  Powseley  v.  Blackman  {c\ 
in  order  to  support  an  ejectmait  against  the  heir  of 
the  mortgagor,  the  mortgagee  entered  before  the  eject* 
ment. 

In  SmarOe  v.  WiUiams  {d)j  Holt  C.  J.  says,  "  Upon 
executing  the  deed  of  mortgage,  the  mortgagor,  by  cove* 
nanting  to  enjoy  till  default  of  payment,  is  tenant  at 
will."  In  Moss  V.  GaUimorej  Ashhtarst  J.  said,  ^  Where 
the  moitgagor  is  himself  the  occupier  of  the  estate,  he 
may  be  considered  as  tenant  at  will;  but  he  cannot  bt 
so  considered  if  there  is  an  under-tenant,  for  there  can 

(a)  Co.  Liu  ss  ^'  (c)  Cro.  Jac.  659. 

(^)  3£m/,449.  (d)  iSaU.%45' 

be 
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be  no  such  thing  as  an  undeivtenant  to  a  toiant  at  wilL  1829. 
The  demise  itsdf  wonid  be  a  deteronBation  of  the  will.'* 
And  from  what  fell  from  BuUer  J.  in  Birch  t.  Wright^  it 
may  be  collected,  that  what  he  laid  down  with  respect 
Id  the  mortgagor's  interest,  was  not  meant  to  apply  to 
cases  where  he  is  left  in  possession  by  the  mortgagee; 
fer  he  says,  ^^  Mr.  J.  Ashhurst  said,  m  some  respects  a 
BBortgagee  is  strictly  tenant  at  will,  —  but  that  is  not  so 
herey  for  the  mortgagor  is  not  in  possession." 

Then,  Partridge  v.  Bere  is  an  express  and  a  recent 
decision  that  the  relatkm  of  landlord  and  tenant  subsists 
between  the  mortgagee  and  the  mortgagor  in  possession^ 
and  even  on  a  tenancy  at  will  the  will  must  be  deter- 
mined in  some  way,  before  an  gectment  can  be  brought : 
QoodtiOe  v.  Herbert,  (a) 

Ctir.  adv.  vuU. 

Best  C.  J.  Thiir  was  an  action  of  ejectment,  brought 
by  a  mortgagee  against  a  mortgagor.  By  the  mortgage- 
deed,  if  the  principal  sum  remained  unpaid  on  a  giyen 
day,  it  was  covenanted  that  the  mortgagee  might  enter, 
and  if  not  paid  within  thirty  days  from  the  day  fixed 
tar  its  payment,  he  was  at  liberty  to  proceed  to  a 
sale  of  the  estate  without  the  concurrence  of  the  mort- 
gagor- 

This  action  was  brought  two  days  after  the  day  on 

which  the  mortgagee  had  a  right  to  re-enter  for  non- 
payment, and  before  any  interest  had  been  paid  on  the 
money  lent.  It  was  insisted  at  the  trial  that  an  eject- 
ment could  not  be  brought  until  the  mor^;agee  had 
required  the  mortgagor  to  deliver  up  possession  of  the 
estate. 

My  Brother  Vaughatiy  who  tried  the  cause,  reserved^ 
fi>r  the  consideration  of  the  Court,  the  question,  Whether 

[a)  ^T.MU^Ho. 

this 
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this  action  could  be  maintained  without  a  demand  of 
the  possession  of  the  estate  previous  to  the  service  of 
an  ejectment  ? 
^^  It  has  never  yet  been  decided  that  it  is  incumbent  on 

a  mortgagee  to  make  such  a  demand  previous  to  the 
commencement  of  an  action  of  ejectment  against  the 
mortgagor.  In  Partridge  v.  Bere,  which  was  an  action 
brought  by  the  plaintiff  for  an  injury  to  his  reversion, 
the  Court  thought  that  a  mortgagee  might  describe  him-^ 
self  as  a  reversioner,  the  mortgagor  being  in  possession 
of  the  estate,  and  said  that  he  was  a  tenant  within  the 
strictest  definition  of  the  word.  This  case  comes  nearer 
to  the  present  than  any  I  have  been  able  to  find. 

But  this  was  not  a  case  between  the  mortgagee  and 
the  mortgagor  in  which  the  Courts  were  called  upon  to 
decide  what  are  the  rights  of  the  one  against  the  other. 
The  defendant  in  that  case  was  a  wrongdoer,  and  had, 
therefore,  no  right  to  object  to  the  plaintiff  calling  him- 
self a  reversioner  as  long  as  he  permitted  the  mortgagor 
to  be  in  possession  of  the  land. 

It  has  been  argued  that  the  mortgagor  is  tenant  at 
will  to  the  mortgagee;  and,  therefore,  the  latter  can 
maintain  no  action  against  the  former  till  that  tenancy 
is  determined.  Lord  Mansfieldj  in  the  case  of  Moss  v. 
GaUwioref  said,  "  That  a  mortgagor  was  not  properly  a 
tenant  at  will  to  the  mortgagee^  Jbr  he  is  not  to  pay  Aim 
rent  J*  In  Birch  v.  Wright  Mr.  Justice  Btdler  says,  ^  A 
mortgagor  is  not  considered  as  a  tenant  at  will  in  those 
proceedings  which  are  in  daily  use  between  a  mortgagor 
and  a  mortgagee  /  I  mean  in  ejectments  brought  for  the 
recovery  of  mortgaged  lands.'' 

This  opinion  of  Mr.  Justice  BuUer  is  directly  to  the 
point  now  in  question.  The  words  of  Lord  Man^ldd^ 
"  he  is  not  to  pay  him  rent,"  are  very  important.  The 
payment  of  rent  countenances  a  right  to  the  possession 
of  the  land;  the  payment  of  interest  does  not;  it  relates 

to 
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to  the  deUi  and  not  to  the  property  pledged.  A,  land-  X^t9. 
lord  b  not,  by  tiddng  rent,  to  induce  a  man  to  sow  the 
land,  and  then  turn  him  out  before  he  can  take  the  crop ; 
and,  therefbi^e,  a  tenant  at  will  has  emblemeiits,  or  may 
take  the  crop  for  his  own  use.  Co^Ui.BS»b*  Lord 
Mansfield  says»  in  Keech  V.  Hall^  ^^  A  mortgagor  is  not 
entitled  to  reap  the  orqp  aa  other  ttoants  at  will  ttre^ 
because  all  is  liable  16  the  debt"  A  mortgagor  re- 
sembles a  person  who  has  eitecttted  a  statute  or  re- 
cognisance. Whatever  these  persons  do  to  give  vdue 
to  the  property  under  pledge,  is  done  for  the  Jbenefit  of 
the  creditor. 

In  Bar  dens  and  WUhin^ivvC^  case  (a),  A.,  is  bound 
in  a  statute  to  B^  and  sows  the  land;  JS.  extends 
the  lands,  which  are  delivered  to  him  in  execution. 
It  was  adjudged,  that  the  conusee  shall  have  the  com 
sown.     The  same  law  in  the  case  of  a  recognizance. 

If  the  mortgagor  is  not  a  tenant  at  will,  then  the  law- 
relative  to  tenants  at  will  has  no  application  to  this 
case. 

We  must  look  at  the  covenant  he  has  made  with  the 
mortgagee  to  ascertain  what  his  real  situation  is.  We 
find  from  the  deed  between  the  parties,  that  the  posses* 
sion  of  his  estate  is  secured  to  him  until  a  certain  day, 
and  that  if  he  does  not  redeem  his  pledge  by  that  day, 
the  mortgagee  has  a  right  to  enter  and  take  possession* 
From  that  day  the  possession  belongs  to  the  mortgagee. 
And  there  is  no  more  occasion  for  his  requiring  that 
the  estate  should  be  deliv^r^  Up  to  him  before  he  brings 
an  ejectment,  than  for  a  lessor  to  demand  possession  aa 
the  determination  of  a  term.  The  situation  of  a  lessee 
on  the  expiration  of  a  term,  and  a  mortgagor  who  has 
covenanted  that  the  mortgagee  may  ^iter  on  a  certain 
day,  is  precisely  the  same. 

Vol.  V.  G  g  If 
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1829.  If  this  situation  expoies  moitgagon  to  any  hardships 

they  must  guard  against  it  by  an  alteration  in  the  ternift 
of  the  mortgage  deeds.  Mortgagees,  however,  do  not 
find  it  to  their  advantage  to  enter  upon  the  estates  if 
they  can  get  thdr  interest  regularly  paid ;  for  from  the 
time  that  thqr  get  possession,  their  situation  is  &r  frmn 
desirable^  £rom  the  constant  state  of  preparation  that 
they  must  be  in  to  account  to  the  mortgagor  whenever 
he  shall  be  ready  to  discharge  the  mortgage-debt. 

This  circumstance  has  rendered  any  security  for  the 
mortgagor  against  hasty  actions  of  ejectment  unneces* 
sary. 

The  rule  for  a  nonsuit  must  be  dischai^ged^- 

Rule  discharged  accordingly. 


MEMORANDUM. 

In  the  course  of  this  teim  EAaard  GouMlmm  Esq. 
was  called  to  the  degree  of  the  cdf,  and  gave  rings  with 
the  motto  ^  Nutta  retronum.*^ 
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Court  of  COMMON  PLEAS, 


▲VD 


OTHER  COURTS, 


iir 


Easter  Term, 

In  the  Tenth  Year  of  the  Reign  of  George  IV. 


BuBNs  V.  Carter  and  Others.  Maj  z. 

\yV  the  52  G.  S.  r.  14.  an  act  for  better  paving  the  The  metro- 

Clink  liberty  in  the  borough  of  Soidhwark^  the  com-  P^  P*^« 

missioners   appointed   under  the  act,   are  empowered  c.%q.j,i$6, 

(5.  39.)  to  compensate  the  occupiers  of  premises,  if  they  ha»  repealed 

require  them  to  quit,   after  purchasing  the  premises  [ibertv  Davinff 

under  that  act.  act,  5»  G.  3. 

Section  122.  enacts,   that  no  action  shall  be  com-  ^;*^***^ 

1    /»  1  .  .  ^1  the  tune  of 

menced  for  any  thing  done  in  pursuance  of  that  act  commendog 

until  twenty-one  days'  notice  thereof  shall  be  given  in  actions. 

writing  to  the  clerk  or  treasurer,   or  after  sufficient 

satisfaction,   or  tender  thereof,   or  after  six  calendar 

months  after  the  fact  committed,  for  which  such  action 

shall  be  brought. 

Vol.  V.  H  h  By 


uo 


CASES  IN  EASTER  TERM 


1829. 


BUBMS 
C4RTIR. 


By  the  metropolis  general  paving  act,  57  G.  8.  c.  29. 
5. 1S6.,  it  is  enacted^  that  no  action  shall  be  com- 
menced for  any  thing  done  in  execution  or  pursuance 
of  any  local  act  or  acts  of  parliament  relating  dther 
exclusively  or  jointly  with  any  other  objects  or  pur- 
poses to  the  pavement  of  any  parochial  or  other  district 
within  the  jurisdiction  of  that  act,  until  twenty-one  days 
after  notice  in  writings  Sic^  iicMr  after  three  jcakodar 
months  next  after  the  fact  may  be  committed  for  which 
such  action  shall  be  brought. 

But  by  5. 1 88.  of  that  act  it  is  enacted,  that  neither 
any  act  or  acts  relating  either  exclusively,  or  joindy 
with  any  other  objects,  to  the  paving  or  repairing  the 
pavements  of  the  streets  or  public  places  in  any  pa- 
rochial or  other  district  within  the  jurisdiction  of  that 
act,  shall  be  thereby  repealed. 

The  PlaintifiP  was  in  the  occupation  of  a  house  in 
the  Clink  liberty;  the  Defendants  requiring  the  pre- 
mises for  purposes  connected  with  the  Clink  paving  act, 
paid  a  compensation  to  the  parties  who  appeared  to 
them  to  possess  any  interest  in  the  same ;  and  considei- 
ing  that  the  Plaintiff  had  none,  gave  him  notice  to  quit^ 
without  any  compensation.  The  Plaintiff  considering 
himself  to  be  entitled  to  something,  declined  to  quit, 
whereupon  the  Defendants  on  the  13th  ofjufy^  entered, 
and  accomplished  their  objects. 

On  the  20th  of  Augnsi  ensuing,  the  Plaintiff  gave 
them  notice  of  an  action  of  trespass,  and  commenced  this 
action  on  the  11th  o£  January  1828. 

At  the  trial  before  the  Qiief  Baron,  last  Surrey  as- 
sizes, it  was  objected  that  the  action  oi^fat  to  have 
been  commenced  within  three  calendar  months  pursuant 
to  the  57  G.  8.  c.  29.  s,  186.,  which,  in  that  respect  at 
least,  it  was  contended,  had  repealed  the  52  6.  8.  c.  14. 
s.  122.,  and  the  learned  Chief  Baron  being  clearly  of 
this  opinion,  the  Plaintiff  was  nonsuited;  wbereapon 

Andrew 
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AndreoDs  Serjt  now  moved  to  set  aside  the  nonsuit,  on 
the  ground  that  this  was  in  effect  an  action  brought  for  a 
Compensation;  that  the  comp^isation  sought,  could  only 
be  given  under  the  Clink  paving  act,  and,  therefore,  must 
still  be  regulated  by  the  terms  of  that  act,  notwithstand« 
ing  the  196th  section  of  57  &•  S.  c.  29.,  especially  when 
the  lS8th  section  of  that  act  bad  expressly  provided 
that  no  local  act  relating  to  the  pavement  should  be 
repealed.  If  the  action  were  r^ulated  by  the  Clink 
paving  act,  it  was  commenced  in  time. 


4>1 


1^29. 


Best  C.  J.  Whatever  may  be  the  case  as  to  other 
matters,  with  respect  to  the  time  for  suing,  the  BT  G.i* 
.  e.  29.  is  express,  that  for  any  thing  done  under  the  local 
-act,  the  action  must  be  commenced  within  three  ca- 
lendar months.  There  is  no  ground  for  disturbing  the 
nonsuit. 

Park  J.  It  has  been  ingeniously  put  by  the  learned 
Serjeant,  that  as  in  this  instance  the  Defendants  could 
only  proceed  under  the  local  act,  the  time  for  suing 
should  also  be  regulated  by  that  act.  But  when  we  see 
that  s.  1 SQ.  of  the  general  act  applies  to  all  that  is  done 
under  tlie  local  act,  his  ingenious  fabric  falls  to  the 
ground. 


The  rest  of  the  Court  concurred. 


Rule  refiised. 


Hh  2 


492  CASES  IN  EASTER  TERM 

1829. 


May  9.  Knight  v.  Hunt. 

Plaintiff  hid     r)NE  WiUiam  Watson  being  in  bad  circomstances, 

icfuMd  to  ttgn  vy  ^  ^jg^  ^  compound  with  hb  creditors  for  Ifc 
an  agreement  r     r  r 

to  receive  of     in  the  pound. 

his  debtor  a  The  Plaintiff,  to  whom  he  owed  SOO/L,  refused  to 

lof.  in  the  accede  to  the  proposal.  Whereupon  John  Watscny  Wi 
pound  i  but  fVatson^s  brother,  went  to  the  Plaintifl^  and  spontane- 
r*^*^*  ously  agreed  at  his  own  cost  to  supply  the  Plaintflfwidi 
Ing  to  supply  coals  to  the  amount  of  150/.  if  he  woiild  sign  the  agree- 
him  with  co^  ment  for  JFilliam  Waisan^s  composition.  The  Haintiff 
of  the  other  consented,  and  then  signed  ah  agreement,  dated  OcMer 
iw.,hetign-  20.  1818;  "To  take  105.  in  the  pound,  to  be  pM 
^  the  compo.  ^j^jj  ^jjg  ^^jjgj.  creditors.'*    The  Plaintiff  signed  the  bst, 

ment.  but  the  arrangement  about  the  coals  was  not  known  to 

The  other     the  other  creditors. 

nothing  of  the      ^^^  ^^^  ^^^*  ^^  ^^  pound  the  Plaintiff  afterwluds 

coal  tnuuac-  agreed  to  take  the  joint  and  several  promissory  note  of 

^Plamtiff  William  Watson^  one  Aldred^  and  the  Defendant,  pay- 

havmg  been  able  on  demand,  with  interest 

rappUed  with        The  note  was  given,  and  bore  date  Naoember  1.  1818. 
Held/that  *^^^  Watson  furnished  the  Plaintiff  with  coals  to  the 
he  could  not  amount  agreed  on,  and  interest  was  paid  on  the  pro- 
recover  upon  njissoiy  note, 
a  promiMory  *' 

note  for  the  The  note,  however,  remaining  unpaid,  the  Plaintiff 

amount  of  the  at  length  put  it  in  suit  against  the  Defendant 
tion.  ^^  ^^  ^^^^  before  Littledale  J.  last  Winchester  assizes^ 

a  verdict  was,  upon  proof  of  the  foregoing  facts,  found 
for  the  Defendant,  on  the  ground  that  the  Plaintiff  had, 
by  the  amount  in  coals  delivered  by  John  Watson^  re- 
ceived as  much  as  the  other  creditors,  and  that  an^ 
contract  for  more  was  void  as  a  fraud  on  them. 

Bompas 


■ 
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Bompas  Seijt.  now  moved  to  set  aside  thb  verdict^  ISfiO* 
and  for  a  new  trial.  He  contended,  that  the  coal  trans- 
action was  no  fraud  on  the  other  creditors,  and  he  dis- 
tinguished the  case  fixxn  all  the  cases  on  composition 
agreements  (banning  with  Cockshott  v.  Bennett  (a\  and 
ending  with  Thonms  v.  Courtnay{b)  in  the  following 
respects; 

1st,  That  this  was  not  by  or  at  the  instigation  of  the 
insolvent,  nor  even  at  the  request  of  the  creditor,  but 
was  a  spontaneous  and  honourable  offer  on  the  part  of 
a  relation  of  the  debtor,  to  make  up,  out  of  his  own  sub- 
stance, a  loss  occasioned  by  his  brother. 

2dly,  That  it  was  attended  with  no  detriment,  either 
•  to  the  insolvent  or  the  creditors  at  large ;  and  the  ground 
of  many  of  the  decisions  was,  the  injury  to  the  general 
«body  of  creditors. 

3dly,  That,  inasmuch  as  the  Plaintiff  was  the  last  to 
sign,  the  other  creditors  could  not  have  been'  influenced 
by  his  supposed  concuri*ence. 

Lastly,  be  contended,  that  though  an  agreement  for 
a  particular  creditor  to  receive  more  than  the  others 
was  void  in  itself,  and  though  it  might  under  some  cir- 
cumstances avoid  a  release  given  to  the  debtor,  yet  it 
bad  never  been  holden  to  avoid  the  debtor's  stipulation 
to  pay  the  sum  specified  in  the  composition  deed.  The 
Plaintiff  might,  perhaps,  have  failed  to  enforce  John 
Watson's  agreement  to  supply  him  with  coals,  but  that 
would  not  affect  the  validity  of  the  debtor's  agreement 
to  pay  105.  in  the  pound,  or  of  a  note  given  in  pursuance 
of  such  agreement. 

Best  C.  J.  There  is  not  the  slightest  pretence  for 
this  motion.  These  agreements  for  composition  with 
creditors  require  the  strictest  good  fadth.     If  I  see  a 

(a)  %  T.  R.  763.  {h)  iB.i^J.  1. 

H  h  3  man, 
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1829.       man,  acquainted  with  the  drcmnstances  of  the  dditor^ 
^ '  ~ '  "- '     agreeing  to  sign  a  paper,,  under  which  he  is  to  be  sa- 


9. 


tisfied  with  10&  in  the  pound,  I  conclude  he  has 
Hunt.  ercised  a  judgment  on  the  subject.  Am  I  not  cheated 
if  he  procures  another  to  give  him  lOi.  more  ?  Perhaps 
there  is  no  case  exactly  like  this ;  but  as  no  two  cases 
are  ever  alike  in  all  respects,  the  best  way  is  to  extract 
a  principle  from  analogous  decisions,  and  the  principle 
to  be  extracted  from  all  the  cases  on  this  subject  is,  that 
a  man  who  enters  into  an  engagement  of  this,  kind  is 
not  to  be  deceived* 

It  has  been  argued,  that  here  the  dd)l)or  was  aat 
injured,  nor  the  funds  for  other  creditors  rendered  less 
available.  No  doubt  those  topics  have  been  'Qrged>«i 
some  of  the  cases;  but  one  question  always  is.  Whether 
the  judgment  of  the  creditors  has  been  inflttenced^bj 
the  supposition,  that  all  are  to  sufier  in  the  same  pro- 
portion ?  That  was  the  case  here.  It  is  a  very  di£braDt 
thing,  where,  without  any  previous  contract^  a  deblor 
after  having  discharged  his  engagements  under  tiie  oom^ 
position  deed,  honourably  adds  the  remainder.  A  trana- 
action  of  that  kind  is  dearly  distinguishable  from  the 
present,  where^  by  previous  and  express  contract,  the 
whole  of  the  debt,  or  an  equivalent,  is  secured  to  a 
particular  creditor.  Here  the  Plaintiff  has  had  Us  lOf- 
in  the  pound  in  coal,  and  he  cannot  have  it  again  In 
money- 

Park  J*  It  seems  to  me  only  necessary  to  dis- 
tinguish between  a  gratuitous  gift  after  the  payment 
under  the  composition,  and  a  previous  understanding 
that  a  particular  creditor  shall  receive  more  dian  the 
others.  Here  there  was  such  a  previous  undeintandkig^ 
and  the  verdict  was  perfecdy  proper. 

BuRROUGH  J.  and  GAsCtCE  J.  concurring  • 

The  rule  was  refused. 
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Frovis  and  Rowe  t;.  Reed.  Maj  9. 

Y\^RIT  of  entry  sur  abatement  x.  Where  om 

The  demandants  claimed  as  heirs  di  Henry  Sara.,  oftheattett- 
The  Defendant,  (who  had  been  in  possession  twenty-  to  a  wjU  ii 
seven  years,}  under  his  will.  ^^*  ^• 

The  demandants  proposed  to  shew  that  the  will  was  ^^  ^^  ^ 
executed  in  the  presence  of  only  two  attesting  witnesses,  character. 

and  that  the  name  of  a  third  was  added  after  the  death     .^*  ^^ 

ationt  of  the 

of  the  devisor.  tertator  in  sub- 

At  the  trial  before  GaseUe  J.,  last  Cornwall  assizes,  the  v«n^a  of  a 
demandants^  pedigree  having  been  admitted,  the  learned  j^^^QiSMibie  in 
Judge  ruled  that  the  Defendant  was  entitled  to  begin,  evidence, 
and  he  having  by  one  of  the  attesting  witnesses  (a  ser-  ^^P^  °^ 
vant  of  the  devisor)  estaUished  the  dne  execution  of  under  ^^^^ 
tha  will  in  the  presence  of  three  witnesses,  one  of  whom  ^^  though 
was  Mr.  Scottj  the  attomay  who  had  prepared  the  will,  £^  ^^^^  ^ 

bnt  was  since  dead,  as  well  aa  the   third  attesting  view  to  shew 

:^_  the  manner  in 

Witness,  ^  T.  u^^^  «» 

which  the  will 
The  demandants  called  a  person  who  deposed  that  was  executed. 

the  day  after  the  death  of  the  devisor^  Mr.  ScM  said  to 

him,  '^  There  is  an  oversight;  the  will  is  not  properly 

executed ;  but  it  is  not  of  much  consequence :  we  can 

manage  it  between  ourselves;"  that  he  then  called  a 

female,  and  desired  her  to  write  her  name  under  those 

of  the  two  attesting  witnesses. 

The  demandants  then  proposed  to  give  evidence  of 
the  fiillowing  among  other  declarations  made  by  the 
devispr  touching  the  will :  — - 

<*  Tom  Beed  (the  Defendant)  has  been  trying  to  get 
my  property,  but  neither  he  nor  his  shall  have  it.  ScoU 
drew  up  a  paper,  and  they  got  me  to  sign  it ;  but  never 

H  h  4  fear. 


•t  •«« 
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1829.  fear^  I  know  that  is  not  worth,  to  read,  one  fiEurthing." — 
<^  My  land  goes  to  my  own  fiimily.  P^gJ/  (one  of  the 
demandants),  remember  the  land  is  yours ;  if  I  don't 
live  to  make  my  will,  when  I'm  dead  see  that  you  are 
righted/' 

The  learned  Judge  rejected  the  evidence^  and  on  the 
'  part  of  the  Defendant  admitted  witnesses  to  speak  to  the 
character  of  Scott^  the  attorney,  who  had  prepared  the 
will. 

His  character  being  of  the  highest  order,  the  jury 
fi)und  a  verdict  for  the  Defendant;  whereupon 

Taddjf  Seijt  now  moved  for  a  new  trie!,  on  the- 
ground  that  evidence  of  the  testator's  declarations  <  had 
been  improperly  rejected,  and  evidence  of  the  cbamcter 
of  the  attesting  witness  improperly  admitted*    Aithongh 
in  general  declarations  could  not  be  received  to  defeat. a- 
written  instrument,  yet  these  were  admisoible  oa  two 
grounds :  first,  because  they  were  the  declarations  of  ens 
under  whom  both  parties  claimed;  the  dedaratioDS^  as  it 
were,  of  an  ancestor,  a  privy  in  estate;  and,  secondly,, 
because  they  were  not  offered  to  contradict  the  will, 
but  merely  to  shew  whether  two  or  three  witnesses  were 
present  at  the  e:Kecution.    The  evidence  was  quite  dekon 
the  will,  and  went  to  a  fact  altogether  independent  of 
the  construction  of  the  instrument.  ... 

Then,  Scoti^s  character  had  nothing  to  do  with  the 
issue  in  the  cause;  evidence  of  character  had  never 
before  been  received  in  answer  to  naked  facts..  No 
issue  had  been  joined  on  the  character  of  ScM^  and  if 
the  Defendant  was  entided  to  offer  evidence  of  his 
.  good  character,  the  demandants  must  have  been  equally 
entided  to  offer  evidence  of  an  opposite  description. 
They  could  not  be  prepared  on  such  a  point,  and  the 
power  of  raising  it  would  lead  to  the  utmost  incon- 
venience.   The  rule  in  BtM.  N.  P.  296.  vrts  expresdy 

contrary, 
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Gontrtuy,  and  niaide  <iio  disdncttcfn  in  fiivour  of  witnessea  1.8^9* 
to  wills.  [^Gasdee  J.  The  same  etidenc^  was  admitted  in 
Ikfe  d»  Walker  ▼•  SiepAenson  {a\  and  that  case  was  ^e* 
cognized  in  Bishop  qf  Durham  y.  BeaUmorU.  (fr)]  They 
are  only  Nisi  Prius  decisions,  and  the  case  in  Espindste 
can  scarcely  be  law,  since,  there,  evidence  is  said  ,to 
have  been  called  to  the  character  of  two  witnesses  who 
wette  uniiDpeached. 

'  Bbst  C*  J.  Two  objections  have  been  made  to  the 
verdict  in  this  cause:  that  evidence  has  been  rejected 
which  ought  to  have  been  received,  and  evidence  re- 
ceived which  ought  to  have  been  rejected.  It  has  been 
iaaisted,'  thai  declarations  of  the  testator  were  admissible 
in  evidence  %o  shew  that  the  will  he  had  executed  was 
not  valid;  but  nocase  has  been  cited  in  support  of  such 
a  position,  and  we  shall  not  for  the  first  time  establish  a 
doctrine  which  would  render  useless  the  precaution  of 
making  a  will;  for  if  suchevidaM^e  were  admissible^ 
some  witness  would  constantly  be  brought  forward  to 
set  aside  the  most  solemn  instruments.  Such  a  doc«* 
trine  would  be 'not  only  in  the  highest  degree  incon- 
venient, but  contrary  to  the  first  principles  of.  evidence^ 
according  to  which  the  wilUitself .  is  the.  best  evidence 
which  the  nature  of  the  case  supplies.  It  has  been 
urged,  however,  that  the  declarations  are  admi^ible 
88  having  been  made  by  one  under  whom  both. of- the 
.contending  parties  claim,  upon  the*  same  principle  as 
the  declarations  of  a  coounon  ancestor.  Dedaratiiwi 
of  a  common  ancestor  as  to  the  state  of  his  &miiy, 
pedigree,  and  other  matters  peculiarly  within  his  knolv^ 
ledgei  are  undoubtedly  admissible  in  evidence;  but 
they  are  wholly'  difierent  from  declaratiolis  tending  to 
impeach  the  validity  of  a  written  instrument  which  have 

never 
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liBMi       Defer  yet  been  reeemd;  and  I  am  clearly  ef  opiaioii' 
were  properly  rgected  in  the  pres«it  instance* 

Tlien,  with  regard  to  the  impntatioiks  on  the  dMK 
racier  of  ScaU^  the  attesting  witness  who  prepared  Ao 
will ;  if  the  demandants  had  merely  imputed  to  him  an 
eiTor  in  judgment,  peihaps  the  eridenoe  would  not  have 
been  admissible;  but  if  it  were  imputed  to  ScM  tha^ 
having  caused  a  will  to  be  executed  imperfectly,  he  had 
added  an  attesting  witness  after  the  death  of  the  tes- 
tator ;  —  that  in  effect  he  had  committed  a  fovgeiy  ;^«-if 
his  moral  character  were  thus  attacked,  those  who  were 
interested  in  it  had  a  right  to  defend  it  A  passage  has 
been  cited  from  BMev^s  Nisi  Prius,  and  it  haa  betfi 
contended  that  there  is  no  distinction  between  th«  case 
of  an  attesting  witness  to  a  will,  and  the  witnesses  to 
bills,  notes,  and  the  like.  But  bills  are  nsually  instm* 
ments  of  a  recent  date^  while  wills  are  often  undiqMi^ 
till  all  the  parties  present  at  the  execution  of  them  have 
ceased  to  be  in  existence.  The  present  writ  of  entiy 
was  sued  out  no  less  than  twenty-seven  years  after  the 
time  of  the  transaction  to  which  it  relates.  In  such  a 
case  there  is  no  way  of  protecting  the  character  of  a  wit- 
ness other  than  the  admitting  such  evidence  as  has  been 
here  received.  In  many  cases  necessity  forms  the  law. 
The  necessity  of  admitting  the  evidence  in  this  case  is 
manifest,  and  the  two  decisions  which  have  been  dted, 
one  of  them  from  no  less  an  authority  than  Lord 
Kenjfon^  are  cleariy  in  point.  I  have  repeatedly  tendered 
such  evidence  myself  in  similar  cases  when  at  the  bar. 
I  have  had  it  tendered  on  the  other  side,  and  have  never 
objected,  and  the  common  practice  of  Westminster  Hall 
has  always  been  to  receive  it.  That  practice,  perhaps, 
is  better  evidence  of  the  law  even  than  decided  cases  • 
and  the  Court,  therefore,  cannot  grant  the  rule  which 
has  been  prayed  on  the  part  of  the  demandants. 

Park 
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Park  J.    I  am  of  the  same  opinion  on  both  points.        1889. 
The  evidence  of  declarations  of  the  testator  incompatiUe 
with  the  validity  of  the  will,  was  properly  rgected. 
When  the  l^slatnre  has  taken  such  care  to  prevent 
frauds  in  willS)  and  when  it  is  considered  how  eadly 
declarations  may  be  extorted  by  artful  persons  after  the 
Intellect  of  a  testator  has  been  impaired  by  time,  it 
would  be  most  mischievous,   and  a  violation  of  all 
established  principle,  to  allow  such  dedarations  to  be 
received  in  evidence. 

Then,  the  testimony  to  the  character  of  SeoU  was 
pfoperiy  admitted  according  to  the  general  understand* 
faig  and  practice  of  Westminster  Hall  for  many  years, 
and  according  to  decided  cases. 

BuRROUGH  J.  referred  to  a  case  tried  before  him 
recently  at  the  Exeter  assizes,  Doe  d.  Teage  v.  Wood^ 
where  evidence  of  the  same  kind  was  admitted  to 
Establish  the  character  of  a  deceased  attesting  witness 
to  a  will. 

Oaselee  J.  concurring  with  the  rest  of  the  Court, 

die  rule  was 

RefiiMd. 
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May  9.  C0£  V.  CjLiT. 

He  who  lettf  HTHE  Defendant  had  agreed  to  let  the  Plaintiff  cep- 
'l^l'"*-^^ ^Tlki  *^  premises  per  verba  de pneserUii  and  this  was 
if  lie  faik  to  <ui  action  for  not  letting  him  into  possession^  whichy  a 
do  MH  the  let-  preceding  occupier  having  wrongfully  refused  to  qnit^ 
ver  damages  ^^  Defendant  was  unable  to  effect, 
against  him»  At  the  trial  before  VoMghan  B.^  last  Cambridge  assize^^ 
*^  "  ^  the  agreement  having  been  proved,  it  was  ofajefi^ted  01^ 
hriog  an  eject-  behalf  of  the  Defendant,  that  the  Plaintiff  had, shewn  np 
viait.  breach,  for  that  the  agreement  amounting  to  an  actual 

demise  of  the  premises,  the  Plaintiff  had  an  interest 
upon  which  he  might  have  brought  an  ejectment,  and  it. 
wasno  defimlt  in  the  Defendant,  if  a  person  not  daUn- 
ing  under  him  committed  a  wrong  for  which  the  Pkin- 
tiff  had  a  distinct  remedy  by  ejectment.  Supposing  the 
law  to  be  otherwise,  every  one  who  made  a  new  demise 
would  be  liable  to  damages  if  an  obstinate  tenant  held 
over. 

A  verdict,  however,  having  been  found  for  the 
Plainti£& 

Peake  SeijU  moved  to  set  it  aside  on  the  grounds 
urged  at  the  trial;  but 

T%e  Court  were  all  clearly  of  opinion,  that  he  who 
lets,  agrees  to  give  possession,  and  not  merely  to  give  a 
chance  of  a  law  suit ;  and  the  breach  assigned,  bein^ 
that  the  Defendant  did  not  give  the  Plaintiff  possession, 
a  rule  was 

Refused. 
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1829. 


Doe  dem.  Dixon  and  Another  v.  Willis  and       Mmj^  i%. 

Another. 

nPHE  lessors  of  the  Plaintiff  claimed  the  lands  sought  When  coa- 

to  be  recovered  in  this  ejectment  under  a  convey-  "ManoDeri, 

ance  from  Bose^  a  former  owner,  in  trust  to  sell  and  pay  cloture*  made 

ofl^  first,  certain  incumbrances,  and  then  a  debt  due  an  aUotnieiit 

from  Rose  to  the  lessors  of  the  Plaintiff.    The  convey-  ^>72nd 

ance  bore  date  November  1824,  and  the  lessors  of  the  1814,  Hd4 

Plaintiff  had  had  an  equitable  mortiraffe  of  tfae-premises  '^  ^  •^" 

■  .  1  ^^  \  ment  pasMd 

aiinng  three  years  preceding.    Early  in  1824,  the  com-  ^^  ^  n\m 

missioners,  under  an  inclosure  act,  had  made  Bose  an  qu«>t  canvey- 

allotment  in  respect  of  the  premises,  but  their  award  i^-^  .g 

was  not  executed  till  1827.  although  the 

The  Defendants  claimed  under  elegits  issued  upon  conrniiwioncri* 

.  award  was  not 

judgments  entered  up  in  November  and  December  1824,  executed  6XL 

subsequendy  to  the  conveyance.    The  action  had  been  iS^7« 

commenced  early  in  that  year. 

At  the  trial  before  Faugkan  B.,  last  Aylesbury  assizes, 
it  was  contended  on  the  part  of  the  Defendants,  that 
the  conveyance  under  which  the  lessors  of  the  Plaintiff 
claimed,  was,  under  the  statute  of  Elizabeth^  fraudulent 
as  against  creditors,  and  that  at  all  events  the  award  of 
the  commissioners  under  the  inclosure  not  having  been 
made  till  1827,  the  allotment  made  by  them  to  Base 
did  not  pass  under  his  conveyance  to  the  lessors  of  the 
'  Plaintiff. 

The  jury  having  found  there  was  no  fraud, '  and 
having  given  a  verdict  for  the  lessors  of  the  Plaintifl^ 

Taddy  Seijt  moved  to  set  it  aside  on  the  grounds 
urged  at  the  trial ;  but 

The 
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IM9. 


Dixon 

V. 

Willis. 


The  Courts  after  ascertaining  from  the  learned  Baron» 

that  the  question  of  fraud  had  been  set  at  rest  by  the 

express  finding  of  the  jury,  held  that  the  aUotment  of 

the  commissioners  under  the  enclosure  in  respect  of 

Bm^s  land,  passed  to  the  lessors  of  the  PUintiff  by  the 

conve3rance  of  the  land,  and  the  rule  was 

Refiised* 


llilf  IS« 


WiTHiNQTON  V.  Herring  aod  Others. 


DiefSnidiiitt 
entsredinto 
aHagreetncnt 
mitkC.  to 
4iany  on  for 
.them  certain 
nuning  tpccu* 
latift"*  in 


nPHE  Defendants,  merchants  in  the  city  of  London^ 
being  about  to  qieculate  in  mining  conoemsi  9^ 
tered  into  the  following  agreement  with  Mn  JMfi 
Crabtree^  and  then  furnished  him  with  the  kttar  of 
instructions,  the  letter  authorising  him  to  draw  on  them, 
and  the  power  of  attorney  set  forth  in  the  fidlowing 

jimertcitf  — —      ^^ 
furnirfiea  Wm    V^«^ 

with  instruc-         **  Memorandum  of  agreement  between  Mr,  John  Crmb' 
^^"^  —  *        tree  and  Messns*  Herrings  Graham^  and  P(fmle$. 
rising  him  to         **  Messrs.  Herrings  Graham^  and  Pawles  bang  de- 
draw  on  them   sirous  to  enter  into  contracts  for  working  such  of  the  mines 
oriccoo .,—  jj^  p^^^  ^  jj^y  ^Q^^  suitable  encouragement  for  doing 

of  attorney  of  80^  with  the  view  of  forming  an  association  for  the  sub- 
the  most  ex- 
tensive descriptlony  **  to  take  and  wotk  minesy  to  purchase  tools  and  materials,  and 
erect  the  necessary  buildings^  and  to  execute  any  deeds  or  instruments  he  might  deem 
necessary  for  the  purpose.'' 

Cy  after  he  had  raised  io>ooo/.  under  the  letter  of  authority*  obtained  of  Plaintiff' 
in  America  1500/.,  which  he  applied  to  the  Defendant's  use*  and  for  the  amoiut, 
drew  bills  on  Dtfendams,  which  he  indorsed  to  Phintiff.  He  did  not  shew  the  let- 
ter of  authority  to  the  Plaintiff;  there  were  no  indorsements  on  it  of  sums  prevtoosly 
raisedf  and  it  did  not  appear  that  the  Plaindffknew  that  any  money  had  been  raised 
before  by  C.*-  the  defendants  refused  to  accept  the  bills. 

Heldt  that  FUindff  was  entitled  to  recover  1500/.  from  Defendants}  as  nmef  had 
and  receiyed  to  his  use. 

sequent 
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4NqiieDt  perforroBiioe  of  such  ooDtnctHi^  it  is  agreed  that       M99« 
Mr*  Crabtret  shall  proceed  to  Peru  by  the  first  Janmca  -Jjv.'/^. 
{lacket,  to  cany  this  object  into  effect^  if  he  shall  find  it  ^ 

practicable  and  expedient  to  do  sa  Hnama. 

*<  Mr«  Crabbree  shall  be  furnished  by  Messrs.  Herrings 
'Graham^  and  Pawles  with  theur  power  of  attorney)  aatho- 
riung  him  to  enter  into  such  proposed  contracts  on  their 
behalf  which  he  engages  to  use  in  conformity  with  the 
instructions  he  may  from  time  to  time  receiye  from 
them. 

**  Messrs.  Herrings  Grahamf  and  Ponies  shall  defray 
all  Mr.  Crabtree's  reasonable  travelling  expenses,  and 
expenses  of  liting  during  the  continuance  of  this  mi»- 
aion. 

*^  Mr.  Crabtree  shell  receive  from  Measnu  Hnrtngf 
Graham^  and  Pamirs  for  his  remuneratioa  the  sum  of  . 
:1000A»  and  if  this  mission  shall  occupy  Mr.  CrabtrK 
•inore  than  a  twdv^nonth  from  the  date  of  his  leaving 
JLdmdon  to  embark  in  the  pa^et»  he  shall  receive  at  die 
rate  of  1000/.  per  annum  from  the  said  date. 

**  Mr.  Crabtree  shall  further  recave  one  fifth  share  of 
the  dear  profits  which  Messrs.  Herrings  Graham^  and 
Pcndes  may  make  by  such  contracts,  or  by  forming  the 
associaticm  to  be  founded  on  the  contracts  to  be  entered 
into  by  him. 

<<  ZiomfofH  iBt  JoiUMiijr  1825. 
<<  Herring,  Graham^  and  Powuk. 
<*  John  Crabtree." 

^*  London^  Jarwary  7*  1825* 
*•  Dear  Sir,  —  We  have  now  to  request  your  atten- 
tion to  the  following  instructions  on  the  objects  <^  your 
mission  to  Penu 

**  On  your  arrival  in  Peru^  your  first  care  will  neces** 
be  to  ascertain  whether  the  political  condition  of 

the 


u* 


CASES  IK  EASTER  TERM 


18S9; 


WlTBINOrOll 
HlRRDiai 


the  country  be  so  far  settled  as  to  render  it  pmdent  to 
undertake  any  extensive  engagements  there.  We  need 
say  nothing  as  to  the  means  of  ascertaining  this  fan- 
damental  point,  or  the  rules  by  which  you  should  be 
governed  in  deciding  it.  You  know  the  character  of 
tlie  people,  and  the  nature  of  tlie  country,  and  you  will 
have  the  best  channels  of  information  open  to  you.  We 
will  only  remark,  that  we  should  prefer  measures  being 
delayed  so  long  as  any  serious  doubts  on  this  head  may 
remain  on  your  mind. 

f^  Presuming  this  point  satisfactorily  settled,  your 
next  object  will  be  to  make  engagements  in  our  name^ 
and  in  our  behalf,  for  working  such  of  the  mines  as,  on 
good  information,  you  may  learn  to  be  the  most  pro- 
mising. Among  other  considerations,  the  following  will 
deserve  your  attention ;  viz.  the  proximi^  of  the  mines 
to  water  communication,  so  as  to  afford-  convenient 
means  of  transport  for  steam-^igines  and  other  ma- 
chinery; their  being  situated  in  a  neighbouriiood  where 
fuel  for  steam-engines  and  for  smelting  is  to  be  found, 
and  where  labourers  acquainted  with  mining  are  to  be 
had ;  and  the  salubrity  of  the  situation,  with  a  view  to 
the  employment  of  European  miners. 

^*  The  way  in  which  mines  may  be  secured,  are  as 
follows,  viz. 

^^  First,  by  making  contracts  or  leases  with  the  go- 
vernment, for  working  such  as  may  be  government 
property.  In  this  way  we  have  engaged  the  MariquUa 
mines  from  the  Columbian  government.  Copy  of  the 
lease  or  contract  for  two  of  which  we  enclose  for  your 
government.    No.  I . 

'^  Secondly,  by  making  contracts  with  individuals 
who  may  be  proprietors  of  mines,  on  the  principle  of 
undertaking  to  put  the  mines  at  work,  giving  the  pro- 
prietors a  certain  portion  of  the  nett  produce.     This 

portion 


IN  THE  Tenth  Year  of  GEO.  IV.  44i  • 

■*  •  •     »  ' 

portion  varies  according  to  the  quality  and  circuih-       ^1029. 

stances  of  the  mine.    In  some  cases  one  third,  in  othei^s  '^coS^^^.- 
hall,  and  in  others  two  thirds  being  conceded  to  the  '«w 

owners.  These  terms  apply  more  particularly  to  Mexico^  Herring. 
which  mines  being  so  much  nearer  to  Europe^  are 
necessarily  much  more  desirable  to  English  capitalists. 
We  should  think  that  in  no  case  could  any  mine  pro- 
prietor in  Peru  look  for  more  thda  half  the  net  pro- 
ceeds of  the  mine.  The  term  of  such  contracts  should 
be  twenty-one  years.  We  enclose  for  your  government 
(No.  2.)  the  copy  of  a  contract  made  in  London^  for 
working  a  mine  in  Mexico^  the  provisions  of  which  are 
considered  very  fair  on  both  sides.  We  should  recom- 
mend your  taking  this  contract  as  a  model  in  any  such 
engagements,  it  having  been  prepared  by  one  of  the 
most  experienced  miners  in  England. 

**  It  is  indispensable  that  we  take  the  entire  manage- 
ment of  the  mine;  and  very  mucli  for  the  interest  of  the 
proprietors  themselves  that  we  should  do  so. 

'^  The  third  way  of  securing  mines  is,  by  taking  pos- 
session of  such  as  may  be  liable  to  be  denounced  by 
having  been  abandoned  by  their  former  possessors. 
This  is  the  most  desirable  way  of  obtaining  mines/  if 
practicable,  the  entire  possession  being  thereby  secured; 
but  some  difficulty  may  arise,  if  it  should  happen  (as  is 
the  case  in  some  parts)  that  none  but  citizens  can  de- 
nounce mines.  It  will  be  so  much  the  interest  of  the 
government  to  draw  forth  the  resources  of  the  country, 
that  every  practicable  facility  may  reasonably  be  anii- 
cipated  from  them,  and,  perhaps,  if  the  name  of  a 
citizen  be  necessary,  that  of  General  Miller  (who  is 
doubtless  a  naturalised  citizen  of  Peru)  may  probably 
be  made  use  of  by  making  an  arrangement  with  him  for 
that  purpose.  Of  all  this  you  will  be  best  able  to  judge 
on  the  spot.    There  is  one  consideration,  however,  we 
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182d«  should  wish  you  to  b&ar  iu  mind,  on  the  subject  of 
abandoned  mines,  and  that  is,  that  where  they  have 
only  been  suspended  working  by  the  temporary  diffi- 
Hkrbino.  culties  of  the  proprietors,  occasioned  by  the  struggle  for  . 
the  establishment  of  independence,  we  should  by  no 
means  wish  to  deprive  such  persons  of  the  possession  of 
their  property.  We  would  much  rather  purchase  their 
rights  either  by  money  or  by  an  annual  allowance,  than 
take  advantage  of  their  misfortunes :  but  where  mines 
appear  to  be  wholly  deserted  by  their  former  pro- 
prietors, without  hope  of  their  being  able  to  resume  the 
working  them,  and,  consequently,  are  liable  to  be  de- 
nounced by  any  person  possessing  competent  means  for. 
working  them,  we  see  no  objection  to  your  taking 
measures  for  gaining  possession  of  such  mines,  if  prac^ 
ticable. 

^*  We  need  hardly  suggest  to  you,  that,  in  whatever 
manner  you  may  obtain  mines,  whether  by  lease  or 
contract,  or  possession,  it  will  be  very  important  to  see 
a  dear  legal  title  established,  that  we  may  be  going  on  a 
secure  foundation  in  this  respect. 

**  As  to  the  locality  of  mines,  it  is  important  to  keep 
in  view  that  the  more  you  can  meet  with  (if  good)  in 
one  district,  the  better,  for  the  greater  convenience  of 
management. 

**  As  it  may  be  important  to  make  advances  to  some 
of  the  mine  proprietors  on  the  execution  of  the  con- 
tracts with  them,  we  enclose  (No.  S.)  a  letter  of  credit, 
authorizing  you  to  draw  on  us  for  10,000/.,  or  50,000 
dollars,  to  be  applied  to  this  or  the  other  purposes  of 
this  undertaking. 

'^  If  you  succeed  in  making  the  proposed  engage- 
ments for  mines,  you  will  please  have  them  executed  in 
four  parts,  and  send  three  to  us  by  different  oppor- 
tunities ;  the  first  by  Mr.  Miller^  who  accompanies  you, 
and  who  will  in  that  case  return  with  all  possible  de- 
spatch. 
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spatchf  and  the  other  two  by  the  quickest  and  safest       1828; 
occasions  you  can  find.  *^^~-  "-' 

'^  You  will  at  the  same  time  forward  to  us  the  fullest  ., 

details  regarding  the  mines  you  mfiy  engage,  derived     HsRanrGu 
from  persons  practically  conversant  with  the  subject,  so 
as  to  enable  us  to  judge  of  the  description  of  machinery 
and  other  assistance  necessary  to  be  despatched  from 
this  country,  which  will  be  immediately  forwarded. 

^^  For  the  purpose  of  enabling  you  to  carry  these  in- 
structions into  effect,  we  enclose  you  our  power  of 
attorney  (No.  4.) 

<*  We  remain,  &c. 
^<  Herring,  Graham,  and  Powles.**  . 
«  J.  Crabtree^  Esq." 

(No.  S.) 

<*  London^  January  7.  1825. 
**  Dear  Sir,  —  We  hereby  authorize  you  to  draw 
upon  us  for  the  sum  of  10,0002.  sterling,  or  50,000 

* 

Spanish  dollars,  and  we  undertake  to  honour  your  drafts 
accordingly. 

"  We  are,  &c. 
^^  Herring,  Graham,  and  Powleb/' 
«  To  J.  Crabtree,  Esq." 

(No.  4.) 

*^  To  all  persons  to  whom  these  presents  shall  come^ ' 
We,  Charles  Herrings  William  Graham^  and  John  D. 
Pcndes^  of  the  city  of  London^  merchants,  send  greet- 
ing:   Whereas  we  contemplate  entering  into  certain 
undertakings  within  the  empire,  states,  territories,  do* 
minions,  and  dependencies  of  PerUj  in  South  America^ 
and  for  carrying  the  same  into  efifect,  we  have  agreed 
with  John  Crabtree^  of  the  city  of  London^  Qeaty  that 
he  shall  proceed  to  Peru  with  such  povt'ers  as  are  here-  - 
inafter  delegated   to  him,  Now  know  ye,   and   these  ' 
presents  witness,  that  we,  the  said  Charles  Herrings  ^ 
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1829.       WiUiam  Graham,  and  J.  D.  Pmles  have,  and  each  and 
.J*^*!^^"'^     every  of  us  hath   made*   ordained,   nominated,  con- 
V.  stituted,  and  appointed,  and  in  our  and  each  of  our 

H«RWG.  place  and  stead  put  and  deputed,  and  by  these  presents 
do,  and  each  and  every  of  us  do  make,  ordain,  nomi- 
nate, constitute,  and  appoint,  and  in  our  and  each  of 
our  place  and  stead,  put  and  depute,  and  by  these 
presents  do  and  each  and  every  of  us  doth  make,  ordain, 
nominate,  constitute,  and  appoint  the  said  John  Crab' 
tree  to  be  our  and  each  of  our  true  and  lawful  attorney 
for  us  and  each  of  us,  and  in  our  or  each  of  our  names 
or  name,  or  in  the  name  of  our  said  attorney,  to  etUer 
itUOf  transact^  complete^  and  execute  aU  such  negotiations^ 
proposals^  contracts^  engagements,  or  agreements  which 
our  said  attorney  shall  in  relation  to  the  said  proposals, 
undertakings,  or  any  of  them,  deem  it  expedient  or  proper 
to  enter  into,  transact,  complete,  and  execute  tvith  the 
gaoemment  or  governments  for  the  time  being  of  the  said 
empire,  states,  territories,  and  dominions  of  Peru  and 
their  dependencies  in  South  America,  or  any  of  the  minis- 
ters, officers,  branches,  or  departments  thereof  respectively ; 
or  with  any  public  or  private  companies  or  other  persons 
entitled  to,  interested  in,  or  having  the  care,  superin- 
tendance,  management,  government,  agency,  control,  or 
direction  of  or  over  any  mine  or  mines,  vein  or  veins  of 
ore  whatsoever,  situate  and  being,  or  which  may  here- 
after be  found  or  discovered,  or  be  denounced  within  any 
part  or  parts  of  the  aforesaid  empire,  states,  territories, 
or  dominions  and  their  respective  dependencies,  Jbr  the 
purpose  of  obtaining  a  grant,  demise,  or  lease  of  any  such 
mines  or  veins,  or  of  any  lands  or  grounds  over  or  adjoin- 
ing  the  same,  or  for  the  purchase  of  any  ore  or  ores,  or  of 
the  right  to  open,  dig,  or  work  any  mine  or  mines,  or  to 
smelt  and  refine  the  ores  thereof,  or  any  other  ores,  or 
otherwise  touching  or  concerning  the  management,  conduct, 
or  carrying  on  of  the  works  of  any  such  mines,  or  any 

other 
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other  works  or  undertakings^  or  in^  aboutj  or  relating  to  .  1829* 
the  same,  or  to  the  smeltincc  and  refining  of  the  ores  _  "  ~ 
thereof,  or  any  other  ores,  and  for  the  purposes  and  ^ 

objects    aforesaid,   or    any   of  them,    or   in    relation    Hbrbiwi^ 
thereto,   and   to  the   completion   thereof   for   us  and 
each  of  us,  and  in  our  and  each  or  either  of  our  names» 
and  as  our  and  each  of  our  acts  and  deeds^  or  in  the 
name  of  our  said  attorney^  to  enter  intOj  makcj  sign^  seal^ 
execute^  and  deliver  such  deedsy  conveyances^  leases^  grants^ 
covenants^  petitions^   memorials^   and  other  instrumenlSj 
acts,  and  writings  whatsoever  as   in   the  judgment  or 
opinion  of  our  said  attorney  shall  appear  requisite  or 
expedient,   and    also    for    the  purposes    and    objects 
aforesaid,  or  any  of  them,  or  in  relation  or  incidental 
thereto,  or  to  any  of  them,  to  take  to  himself,  hire^  * 
engage,  or  employ  all  such  engineers,  surveyors,  agents, 
collectors,    clerks,    artificers,   artisans,  -.workmen,   and 
other  persons,  and  at  such  salaries  and  rate  of  com- 
pensation or  recompense  as  our  said  attorney  shall  in 
his   discretion   think   requisite,  proper,  or  expedient; 
and  also  for  him,  our  said  attorney,  to  conduct,  manage, 
superintend,  and  carry  on,  and  purchase  ail  needfid  and 
tiecessary  tools,  implements,  and  materials,  and  erect  and 
establish  all  proper    and    needful    buildings  and  other 
works  for  the  conducting  and  carrying  on  in  a  beneficial 
manner  the  works  of  any  such  mines,  and  the  smelting 
and  refining  of  any  such  ore  or  ores  through  all  the  diC- 
ferent  processes  and  branches  thereoi^  in  such  a  manner 
in  all  respects  as  our  said  attorney  shall  think  advisable 
and  expedient  for  our  benefit  and  advantage;  and  also 
for  him,  our  said  attorney,  from  time  to  time  to  con- 
tract to  sell,  and  absolutely  to  sell  and  dispose  of  the 
produce  and  proceeds  of  any  such  mines  or  ores,  or  any 
part  thereof,  or  barter,  or  exchange  and  deliver  the 
same  for  or  in  lieu  of  any  goods,  wares,  or  merchandize, 
the  produce  of  Peru,  or  otherwise^  as  to  our  said  at- 
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18S9.      torney  shall  geem  meet^  or  convenient^  or  expe^^it, 

^  -   -  ^'    and  also  in  the  discretion  of  onr  said  attorney  to  tran»> 
IHTinuNQVbN 

9.         mit  to  Englandio  us,  or  on  our  account,  all  or  any  part 

of  the  proceeds  or  produce  of  any  such  nunes  or  ores, 
or  of  the  good^  wares,  or  merdiancMze  received  or 
taken  hf  way  of  barter  or  exchange  as  aforesaid,  or  else 
to  sell  or  dispose  of  any  such  goods,  wafes,  or  mer- 
chandize so  received  or  taken  in  e3cchange  aforesaid, 
and  also  to  arie,  demand,  sue  for,  recover,  and  receive 
of  and  from  all  and  every  person  or  persons  whom- 
soever, liable,  interested,  or  compellable  in  that  behalf 
all  debts,  sums  of  money,  bonds,  bills,  notes,  secorities 
for  money,  goods,  chattds,  or  eflPects,  which  in  the  pro- 
secntion  of  the  md  undertakings,  or  any  of  them,  or  in 
relation  to  the  purposes  and  objects  aforesaid,  or  arising 
out  of  the  sam^  diall  become  due,  owing,  payable  or 
delivtt^ble,  or  of  right  shaU  belong  to  us,  or  any  or 
either  of  us,  and  upon  receipt  or  ddivery  thereof  re- 
spectively, or  of  any  part  thereof,  to  make,  sign,  seal, 
and  execute^  and  deliver  good  and  sufficient  receipts, 
releases,  acquittances,  and  other  disdiaiges  for  the 
same;  and  also,  if  necessary,  to  compound  any  debts, 
sums  of  money,  cliiims,  and  demands  so  due  and  owing^ 
or  to  become  due  and  owing  to  us,  or  any  or  either  of  us, 
and  to  take  less  than  the  whole  m  full  for  the  same,  and 
to  extend  the  time  of  payment  thereof,  or  the  delivery 
of  any  goods  or  effects,  fmd  to  accept  security  for  the 
same  respectivdy,  or  any  part  thereof;  and  also  to  ad- 
just, settle,  and  allow,  or  to  disallow  any  accounts 
which  may  subsist  between  us  or  any  other  person  or 
persons,  or  between  our  said  attorney  or  any  other  per- 
son or  persons  in  respect  or  any  way  relating  to  such 
mines  or  ores,  or  the  working,  smeltiog,  or  refining 
thereof^  or  the  proceeds  or  produce  thereof  or  to  any 
goods  or  effects  bartered,  sold,  or  exchanged  as  afore- 
said, or  to  any  of  the  purposes  or  objects  aforesaid,  or 

to 
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to  any  other  matter,  cause,  or  thing  relatuig  thereto  or        1899. 
arising  out  of  the  same  respectivdy,  wherein  we  may  be  _      -    ^ 
m  any  manner  mterested  or  concerned;  andjbr  all  or  ^^ 

any  rf  the  purposes  or  objects  foresaid  or  relating  Vjosskq. 
thereto^  for  us  and  in  our  and  each  and  either  of  our 
names  or  name^  and  as  our  and  each  of  our  act  and 
deed^  or  in  the  natne  of  our  said  attorney^  to  sign,  seat, 
execute^  and  deliver  any  deed  of  composition  or  rdease^ 
or  other  deeds^  bonds  of  arbitration^  or  other  bondSy 
agreements^  instruments^  assignments,  assurances^  and 
other  acts  ishatsoeverj  as  there  may  be  occasion  in  the 
judgment  or  opinion  if  our  said  attorney  /  and^  accord" 
ingly,  to  perform  and  carry  into  full  effect  any  cooenanij 
engagemetitf  or  liability,  in  such  deeds  or  other  instn^ 
ments  or  assurances  to  be  contained  on  our  parts  or 
behalves,  or  on  the  part  of  our  said  attorneys  and  also 
in  manner  aforesaid,  or  otherwise,  to  commence,  sue 
forth,  and  prosecute  any  action,  suits,-  processes,  or 
other  proceedings  whatsoever  according  to  the'  laws  of 
the  country,  which  it  may  be  necessary  or  expedient  in 
the  judgment  or  opinion  of  our  said  attorney  to  com- 
mence, sue  forth,  and  prosecute  in  and  about,  and  fiinr 
the  purpose  of  carrying  into  effect,  all  or  any  of  the 
purposes  or  objects  hereinbefore  mentioned,  and  the 
powers  and  authorities  herein  contained;  and  if  he  shadl 
think  it  proper  or  expedient,  to  discontinue  or  become 
nonsuit  in  any  such  action,  suits,  or  proceeifings;  and 
also  to  defend  any  action,  suits,  and  proceedings  which 
may  be  instituted  against  us,  any,  or  eidier  of  us,  or 
against  our  said  attorney  on  our,  any  or  either  of  our 
accounts  in  relation  to  the  premises,  and  for  or  about 
or  respecting  any  of  the  purposes  or  objects  aforesaid, 
to  appear  in  or  before  any  courts,  tribunals,  jndges, 
ministers,  or  officers  whatsoever,  when  and  as  there 
may  be  occasion,  and  there  to  make  such  protests,  ap- 
peals, and  declarations,  and  to  take,  adopt,  and  pursue 
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.1.829«  all  such  other  proceedings  as  our  interest  may  from  time 
to  time  require^  and  as  to  our  said  attorney  shall  seem 
requisite  and  expedient,  and  generally  for  the  purposes 
Jtawwwa  aforesaid^  or  any  of  ihem^  or  otherwise  in  relation  to  the 
premises,  to  transmit,  negotiate,  manage,  execute,  and 
perform  all  such  acts,  deeds,  matters,  and  things  whatso^ 
eoer,  as  to  our  said  attorney  shall  in  his  judgment  and 
opinion  seem  meet  or  expedient  to  be  done  or  performed 
in  and  about  all  and  singular  the  premises  aforesaid; 
and  that  as  JuUy,  extensively,  and  effectually  in  all  re- 
spects, and  to  all  intents  and  purposes  whatsoever,  as 
we  ourselves  could  do,  perform,  or  act  in  the  same  if 
we  were  personally  present  and  acting  therein ,-  and  we 
do  hereby  give  and  grant  unto  our  said  attorney  full 
power  and  authority  from  time  to  time  to  nominate^ 
substitute,  and  appoint  one  or  more  attorney  or  attor- 
nies  under  him,  to  act  in  and  about  all  or  any  of  the 
purposes  or  objects,  and  such  substituted  attorney  or 
attomies  at  pleasure  to  dismiss  from  time  to  time,  and 
notwithstanding  the  substitution  of  any  other  attorney 
or  attornies  as  aforesaid,  to  exercise  and  perform  all  or 
any  of  the  powers  and  authorities  hereinbefore  expressed 
and  contained,  and  given  to  him;  and  we  do  hereby 
give  and  grant  unto  our  said  attorney,  and  his  substitute 
and  substitutes  to  be  appointed  from  time  to  time^  our 
full  and  whole  power  and  authority  over  the  premises; 
and  we  do  hereby  promise  and  agree  to  ratify  and  con- 
firm, and  allow  all  and  whatsoever  our  said  attorney 
and  such  substitute  or  substitutes  shall  lawfully  do  or 
cause  to  be  done  in  and  about  the  premises,  under  and 
by  virtue  of  these  presents.  In  witness  whereof  we  have 
hereunto  set  our  hands  and  seals  at  London  the  8th  day 
oi  January  1825. 

^*  Charles  Herring. 

"  William  Graham. 

«*  William  D.  Powles." 
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WlTBINOTON 
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Crabtreef   after   he  had   raised   more  than  IO9OOO/.        1829. 
under  this  power,  obtained  from  the  PlaintiiF  in  Peru^ 
among  other  sums,  15002.,  which  he  applied  to  the  De- 
fendants' use,  and  drew  bills  on  the  Defendants  for  the     Hbuung. 
amount. 

These  bills  the  Defendants  did  not  accept  or  pay, 
whereupon  the  Plaintiff  considering  the  drawing  of 
them  by  the  agent  to  be  equivalent  to  an  acceptance  by 
the  Defendants,  brought  an  action  to  recover  the  amount, 
and  declared  on  the  bills,  adding  counts  for  money  paid, 
money  had  and  received,  and  on  an  account  stated. 

At  the  trial  before  Best  C.  J.,  Guildhall  sittings  after 
Michaelmas  term,  Crabtree  stated  that  he  did  not  shew 
the  letter  of  credit  to  the  Plaintiff;  that  there  were  no 
indorsements  on  it  of  sums  advanced  by  others,  but  he 
could  not  say  that  the  Plaintiff  was  acquainted  with  that 
fact;  that  he  could  not  state  whether  he  had  shewn  the 
Plaintiff  the  power  of  attorney  or  not ;  but  that  it  lay 
separate  from  the  other  instruments  in  order  to  be  shewn 
to  any  whx>  might  require  to  see  it. 

The  jury  gave  a  verdict  for  the  Plaintiii^  and  found 
specially, 

1.  That  it  was  the  duty  of  the  Plaintiff  to  call  for  the 
power  of  attorney  and  letter  of  credit. 

2.  That  there  was  no  evidence  whether  he  had  done 
so  or  not ;  and 

3.  That  there  was  no  evidence  of  his  having  been 
informed  that  money  had  been  advanced  by  others  under 
the  letter  of  credit. 

Wilde  Seijt  obtained  a  rule  nisi  to  set  aside  this  ver- 
dict, on  the  ground  that  the  power  given  to  Crabtree  did 
not  authorize  him  to  raise  a  sum  beyond  the  10,000/. 
mentioned  in  the  letter  of  credit,  or  for  any  purpose  but 
obtaining  the  lease  of  mines. 

Taddtf 
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1829.  Taidy  Seijt   {SusseU  Seijt.  was  with  him),  who 

,^^J**JJ|™^     shewed  cause,  contended,  first,  that  by  the  agreement 

V.  for  a  fifth  part  of  the  profits  between  Crabtree  and  the 

Hbrswg.     Defendants,   Crabtree  became  their  partner,  and,  so, 

competent  to  engage  them  to  any  extent :  and,  secondly, 

that  even  if  this  were  not  so,  the  power  given  to  him 

was,   notwithstanding  die  letter  of  credit,  suflSciendy 

ample  to  enable  him  to  raise  money  for  any  purpose  and 

to  any  extent 

On  the  first  head,  he  admitted,  that  a  clerk  might  be 
paid  by  a  per  centage  on  profits,  without  becoming  a 
partner;  but  here,  Crabtree  was  to  have  a  spedfic  salary 
as  clerk  {lOOOU  a  year),  and  to  have  one-fifth  of  the 
profits  besides,  which  clearly  made  him  a  partner. 
Waugh  V.  Carver  (a),  Hesketh  v.  Blanchard  (&)•  But  on 
the  second,  he  contended  that  a  more  ample  power 
could  not  be  given,  and  that  Crabtree  was  not  confined 
to  the  hiring  of  mines,  but  was  authorized  to  purchase ; 
and  if  so,  to  raise  money  to  the  necessary  extent,  as 
amply  as  his  principals  themselves  could  have  done. 

Russell  was  stopped  by  the  Court. 

Wilde  and  Stephen  Serjts.,  in  support  of  the  rule, 
rested  their  case  on  the  following  positions :  — 

1st  Where  a  power  is  accompanied  by  other  in- 
struments, the  extent  of  the  power  must  be  collected 
from  all  the  instruments  taken  together,  and  not  from 
any  one  separately. 

2d.  General  expressions  in  a  power  are  limited  and 
restrained  by  the  nature  of  the  pardcnlar  object  of  the 
power.  Aitwood  v.  Munnings  (c),  Hogg  v.  Snaith  (rf). 
Hey  V.  Goldsmidt.  {e) 

ia)  %H.B.%47'  (d)  I  Taunt.  ^47. 

(b)  4  Eastf  144.  (e)  Id.  349. 

(c)  yB.^C.2jS. 

3d.  Taking 
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8d.  Taking  the  agreement,  the  inBtruetioDs,  the  letter        1829. 
of  credit,  and  the  power,  in  this  case^  together,  it  is  -ll^v^/^ 
plain  that  Crabtree  had  only  authority  to  raise  money  v 

for  taking  mines  under  a  lease  (not  for  purdiasing  HiRRiira. 
them),  and  Co  the  extent  of  no  more  than  IQfiOOl.  The 
words  instrument  and  grant  must  be  construed  with 
reference  to  the  expressions  with  which  they  are  ac- 
companied: noscuntur  a  sociist  and  the  object  of  the 
whole  is  shewn  by  the  words  demise  or  lease.  For  the 
purpose  of  obtaining  leases,  there  could  be  no  necessity 
for  raising  a  larger  sum  than  10,000/. 

4th.  It  is  the  business  of  every  one  who  deals  with  an 
agent,  to  satisfy  himself  of  the  nature  and  extent  of  the 
agent's  authority  before  he  deals. 

5th.  If  the  Plaintiff  saw  those  authorities,  his  claim  is 
defeated  by  the  third  proposition.  If  he  might  have  seen 
them,  and  did  not,  he  must  suffer  for  his  own  neglect 

Shirreff'y.  WUkes{a)j SaviUey.  Bobertsofi(b\  and  Young 
V.  Hunter  (c),  were  cited  to  shew  that  Crabtree  did  not 
become  a  partner  with  the  Defendants  by  undertaking 
the  conduct  of  the  adventure  under  a  stipulation  to  re- 
ceive a  portion  of  the  profits.  That  was  only  intended 
as  an  addition  to  his  salary  as  agent  It  would  occasion 
great  alarm  in  the  commercial  world,  if  an  agent  with  a 
limited  authority  were  enabled  to  raise  money  to  any 
extent,  under  the  mere  verbiage  of  a  conveyancing 
power. 

Best  C.  J.  It  is  not  necessary  to  decide  in  this  case 
whether  Crabtree  was  a  partner  with  the  Defendants  or 
not,  as  it  seems  to  us  that  he  was  clearly  their  agent  in 
this  transaction.  There  is  no  ground  for  the  alarm 
which  it  is  supposed  will  be  felt  by  the  commercial  world, 
for  this  was  not  a  commercial  transaction;  and  I  might, 
perhaps,  have  forborne  to  leave  the  matter  to  the  jury 

(a)  X  Eoity  48.  (h)  4T.R.  j%o.  (c)-  4  T^tmf.s2%» 

in 
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1829.  in  the  wdy  in  which  it  was  left.  But  the  jory  have 
found  that  it  is  the  duty  of  a  party  advancing  money  to 
an  agent,  to  look  at  his  power  of  attorney  and  letter  of 
HiRRiMG.  credit ;  n^ativing,  thereby,  the  necessity  of  calling  for 
his  letter  of  instructions;  and  properly,  too,  because  the 
agent's  letter  of  instructions  may  contain  communica- 
tions which  it  may  be  neither  safe  nor  convenient  to 
divulge.  If,  therefore,  the  power  of  attorney  and  letter 
of  credit  did  not  constitute  a  suflScient  authority  for 
what  Crabtree  has  done^  the  Plaintiff  is  not  entitled  to 
recover.  I  am  of  opinion,  connecting  these  two  docu- 
ments with  the  fact  that  the  Plaintiff  had  no  notice  of 
other  advances  having  been  made,  that  Crabtree  had 
suflScient  authority  to  take  up  the  money  in  question. 
I  agree  that  an  authority  of  this  kind  is  to  be  taken 
strictly,  and  is  not,  by  mere  general  words,  to  be  ex- 
tended beyond  the  particular  object  in  view.  But  it  is 
impossible  to  doubt  diat  these  two  instruments  do  confer 
authority  on  Crabtree  to  raise  money  in  order  to  carry 
into  effect  the  object  of  his  employers.  It  would  be 
lamentable  if  a  foreigner,  who  had  advanced  money  on 
the  fidth  of  such  instruments,  should  be  told  he  ought 
to  have  sent  to  England  for  the  opinion  of  an  English 
conveyancer,  when,  upon  the  face  of  the  instrument,  a 
plain  understanding  could  entertain  no  doubt  The 
language  is  as  extensive  as  the  empires  with  which  the 
Defendants  propose  to  have  transactions :  — 

**  Each  and  every  of  us  do  make,  ordain,  nominate, 
constitute,  and  appoint  the  said  John  Crabtree  to  be  our 
and  each  of  our  true  and  lawful  attorney  for  us  and 
each  of  us,  and  in  our  or  each  of  our  names  or  name, 
or  in  the  name  of  our  said  attorney,  to  enter  into, 
transact,  complete^  and  execute  all  such  negotiations, 
proposals,  contracts,  engagements,  or  agreements  which 
our  said  attorney  shall,  in  relation  to  the  said  proposals^ 
undertakings,  or  any  of  them,  deem  it  expedient  or 
-    proper  to  enter  into,  transact,  complete,  and  execute 

vdth 
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with  the  government  or  governments  for  the  time  being  1829. 
of  the  said  empire,  states,  territories,  and  dominions  of  *  -  " 
Peru^  and  their  dependencies  in  South  America^  or  any  v. 

of  the   ministers,   oflScers,    branches,  or   departments    Herbiko. 
thereof  respectively,  or  with  any  public  or  private  com- 
panies, or  other  persons  entitled  to,  interested  in,  or ' 
having  the  care,  superintendance,  management,  govern- 
ment,  agency,    control,    or  direction  of  or  over  any 
mine  or  mines,  vein  or  veins  of  ore  whatsoever,  situate 
and  being,  or  which  may  hereafter  be  found  or  disco- 
vered,, or  be  denounced  within   any  part  or   parts  of 
the  aforesaid  empire,  states,  territories,  or  dominions, 
and  their  respective  dependencies,  for  the  purpose  of 
obtaining  a  grant,  demise,  or  lease  of  any  such  mines  or 
veins,  or  of  any  lands  or  grounds  over  or  adjoining  the 
same,  or  for  the  purchase  of  any  ore  or  ores,  or  of  the  * 
right  to  operif  digy  or  xvork  any  mine  or  mines!* 

It  has  been  urged,  that  the  meaping  of  the  word 
grant  must  be  collected  from  those  with  which  it  is  ac-  . 
companied,  and  is  not  to  be  extended  beyond  a  lease. 
But  how  is  a  foreigner  to  make  such  a  distinction? 
Looking  at  the  instrument,  however,  with  the  eye  of  an 
English  conveyancer,  I  should  say  that,   taking  the 
whole  together,  the  word  grant  implies  a  conveyance  , 
upon  absolute  purchase  as  well  as  upon  demise;  and  if 
Crabtree  were  authorized  to  purchase,  he  was  impliedly  . 
authorized  to  raise  money  to  effect  his  purchase. 

But  then,  it  is  said,  he  was  restricted  by  the  letter  of . 
credit 

In  Beawe^s  hex  Mercatoria  there  is  a  form  of  a  letter 
of  credit ;  and  if  the  Defendants  had  pursued  that,  no 
difficulty  could  have  arisen.  According  to  that  writer, 
a  letter  of  credit  is  addressed  to  A,^  i3.,  or  C,  to  advance 
the  agent  so  much.  The  instrument  executed  by  the 
Defendants  in  this  case  can  scarcely  be  called  a  letter  of 
credit ;  U  is  addressed  to  the  agent  himself;  and  if  a 
man  is  foolish  enough  to  sign  such  an  instrument,  he  , 

authorizes 
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1829.  authorizes  any  one  who  does  not  know  that  moagr  lud- 
already  been  raised,  to  advance  lO^OOO^.  to  the  holder. 
The  jary  here  have  found  that  there  is  no  evidence  of 
HsaaniG.  the  Plaintiff's  liaymg  been  made  acquainted  with  die 
fiict  that  money  had  before  been  raised  on  the  letter  of 
credit,  and  it  is  for  the  persons  who  execute  soch  la- 
strnments  to  shew  that  firaud  has  been  practised  against 
them,  and  not  to  call  on  the  other  party  to  enter  apan 
proof  of  drcumstanoes  to  which  be  may  be  an  entise 
stranger.  Our  decision  will  produce  no  ill  eflfect  ca 
commercial  credit ;  it  will  tend  to  protect  the  inhabit- 
ants of  other  countries^  and  will  compel  merchants  tp 
send  out  none  but  honest  agents. 

Park  J.  Powers  of  attorney  must  undoubtedly  be 
construed  strictly;  and  I  agree  in  all  that  was  said 
by  the  Court  in  Aiiwoody.  Munnings  ^  for  it  confirms 
the  judgment  we  are  now  pronouncii^.  There^  aa 
agent  havmg  accepted  a  bill,  Holrcyd  J.  said,  *^  The 
powers  m  question  did  not  authcNrize  this  acceptance :  the 
word  procwxitien  gave  due  nodoe  to  the  plaintifls,  and 
they  were  bound  to  ascertain,  before  they  took  the  btll, 
that  the  acceptance  was  agreeable  to  the  authority 
given.*' 

The  agent  there  had  authority  to  indorse,  and  to  acs 
cept  bills  drawn  by  agents  or  correspondents  on  the 
defendant ;  and  the  Court  held  a  power  to  indorse  ei- 
clusive  of  a  power  to  accept,  and  a  power  to  accept  bifls 
drawn  by  agents  exclusive  of  a  power  to  accept  bills 
drawn  by  a  partner.  But  Hobroyd  J.  proceeds,  —  **  As 
to  the  general  powers; — these  instruments  do  not  give 
general  powers,  speaking  at  large,  but  only  where  thqf 
are  necessary  to  carry  the  purposes  of  the  special  poweis 
into  effect"  Taking  that  doctrine  as  correct,  would 
any  plain  man,  reading  this  power  of  attorney,  suppose 
it  did  not  confer  on  the  attorney  ample  authority  to  do 
every  act  necessary  to  the  acquiring  property  for  his 

principals  ? 
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principals  ?  If  drawing  bills  was  necessary,  common  sense  1 829. 
says  he  had  power  to  draw  them  for  the  purposes  which  he 
was  intrusted  to  effect.  He  is  to  ^^  enter  into^  transact^ 
completej  and  execute  all  such  negotiations,  proposals,  Herrikg. 
contracts,  engagements,  or  agreements  which  he  may 
deem  it  expedient  to  enter  into  for  the  purpose  of  ob- 
taining a  grant,  demise,  or  lease  of  any  mine^  or  for  the 
purchase  of  any  ore^  or  of  the  right  to  dig  or  work 
any  mine**  How  is  he  to  complete  any  such  engage- 
ments without  paying  ?  And  how  can  it  be  said  he  is 
not  authorized  to  purchase  as  well  as  to  take  on  lease 
the  right  to  work  any  mine?  And  by  the  general 
words  at  the  end,  he  is  to  do  all  this  '*  as  fully,  exten- 
sively, and  effectually,  in  all  respects  and  to  all  intents 
and  purposes  whatsoever,  as  we  ourselves  could  do, 
perform,  or  act  in  the  same,  if  we  were  personally  pre- 
sent and  acting  therein."  It  would  be  most  mischievous 
if  a  man  were  to  be  sent  forth  with  such  a  power,  and 
his  principal,  when  it  had  been  acted  on,  were  to  be  per- 
mitted to  say  that  such  expressions  are  mere  verbiage. 

BuRROUGH  J.  The  power  given  by  the  Defendants 
to  Crahtree  was  clearly  suflScient  to  authorize  him  to 
raise  money  for  the  Defendants'  use.  Without  such  a 
power  the  enterprise  might  have  failed.  It  is  nnneoes- 
sary,  therefore,  to  decide  on  the  question  of  partnership, 
and  the  rule  must  be  discharged. 

Gaselee  J.  Supposing  this  not  to  be  a  partnership, 
I  have  difficulties  on  the  other  part  of  the  case ;  but  I 
agree  with  the  rest  of  the  Court  in  the  propriety  of  not 
disturbing  the  verdict  Crabtree  said,  the  power  lay 
separate  for  the  purpose  of  inspection.  I  presume  that 
persons  in  the  situation  of  the  Plaintiff  would  look  at 
the  power  before  they  advanced  money,  and  it  would  be 
prejudicial  to  mercantile  interests  to  restrain  a  power 
where  the  object  in  view  requires  an  extensive  autho- 
rity. 
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1SS9.  rity.  As  to  the  enquiries  which  it  is  alleged  the  Plain- 
tiff ought  to  have  made  touching  any  suma  advanced 
upon  the  letter  of  credit,  it  would  have  been  useless  to 
HiaaiKG.  make  them  of  Crabtree^  who  of  course  would  not  disclose 
any  thing  to  defeat  his  own  purpose,  and  impossible  to 
make  them  with  success  elsewhere,  as,  for  ought  that 
could  be  learned  in  the  absence  of  indorsements,  Crabiree 
might  have  raised  the  money  before  he  reached  AmericOm 

Rule  discharged. 


Maj  1$.  Britten  and  Others  v.  Hughes. 

ff 

Plaintiff,  hold.  ASSUMPSIT  on  a  bill  of  exchange  for  400/^  drawn 
bgtwobilU     ^  and  indorsed  by  the  Defendant  to  &ri  and  Smi^Acr, 

Qnwn  by  Uc-  -    > 

fendanty  one     ^ho,  having  discounted  it  for  him,  indorsed  it  to  the 

for  400/..  the    Plaintiffs.     The  bill  was  due  May  4.  1826. 
other  xor 

ic6/.i9/.ioi/.,  ^^  ^®  ^'^^  before  Best  C.  J.,  London  sittings  after 
executed  a        Michaelmas  term,  it  appeared,  that  on  the  10th  May 

e^pontion-  jg^G,  the  Plaintiffs,  who  were  also  the  holders  of  an- 
deedy  contsun-  '    ,  ^ 

ing  a  general  Other  bill,  drawn  by  the  Defendant  for  156/.  195.  lOdL 
release  of  the  executed,  in  conjunction  with  other  creditors  of  the 
and  a  schedule  Defendant,  a  release  of  ^^  all  and  all  manner  of  action 
of  the  sums       and  actions,  suit  and  suits,  cause  and  causes  of  action 

credit*^  ^*"h"'  ^^^  ^^^^  accounts,  reckonings,  bills,  notes,  sum  and 
executed  the     sums  of  money,  and  security  for  money,  controversies, 

^*^  .-!^3  damages,  claims,  and  demands  whatsoever,  which  we 
the  Plaintiff '•     ,        °,  ,  ,.  ^    ,         . ,  ^^  r^     ^ 

nytn#.  was  put  ^he  said  several  creditors  of  the  said  Henry  Hughes^  or 

the  sum  of  any  or  either  of  us  ever  had  or  now  have,  or  which  we 
onl  *  at  ^the    *  ^^  ^^^  ^^  either  of  us,  or  any  or  either  of  our  respective 

request  of  the 

Defendant,  who  expected  the  Plaintiff  would  recover  the  bill  for  400/.  by  saing  the 
acceptor.  The  other  creditors  were  not  made  acquainted  with  the  fact,  that  the 
Plaintiff  had  a  debt  of  400/1  as  well  as  156/.  19/.  zo^..* 

Held,  he  could  not  afterwards  sue  Defendant  on  the  bill  for  400A 

OoiiUt  J.  ^teni90»i. 

heirs, 
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heirs,  executors,  administrators,  or  assigns,  can,  shall, 
or  may  have,  sue  for,  claim,  challenge,  or  demand  o^ 
from,  or  against  the  said  Henry  Hughes^  fcft  or  oh  ac- 
count of  any  debt,  claim,  or  demand  of  us,  or  any  or 
either  of  us,  in  respect  of  any  security,  account,  or 
reckoning  now  standing  and  being  between  us  or  any 
or  either  of  us,  or  any  part  or  parts  thereof  with  or 
against  the  said  Henry  Hughes^  as,  for,  or  on  account 
of  any  other  matter,  cause,  or  thing  whatsoever,  from 
the  banning  of  the  world  to  the  day  of  the  date  of 
these  presents." 


1829. 


Names  of  Creditors. 

Amount  of 
Dcbti. 

L.S. 

Amount  of 
Composition. 

Britten,  Wilson,  1 
and  Meek,        j 

£    s.    d. 
156  19  10 

78     9  11 

The  Defendant  relied  on  this  deed  as  an  answer  to 
the  action,  and  WiUe  Seijt  cited  Hclmer  ▼•  Viner{a\ 
to  shew  that  a  party  who  signs  a  composition-deed  can- 
not by  splitting  his  demand,  compound  for  a  part  only 
of  his  claim,  and  by  reserving  himself  as  to  the  residue^ 
obtain  a  gi^eater  proportion  of  his  debt  than  other  cre- 
ditors. 

The  Plaintifis  relied  on  Payler  v.  Homersham  (6),  in 
which  it  was  ruled  on  demurrer,  that  a  party  may  plead 
that  a  composition  has  been  executed  for  a  part  of  his 
debt  only ;  and  they  called  a  witness  who  proved  an 
admission,  on  the  part  of  the  Defendant,  that  the  4007. 
bill  had  not  been  included  in  the  release,  because  the 
Defendant  expected  that  the  acceptor  would  pay  the 
bill,  and  the  Plaintifis,  looking  to  him,  abstained  from 
taking  composition«notes  from  the  Defendant  for  the 


Vol.  V. 


Kk 


(b)  4M.tSfS.49*^ 

amount, 
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1889.  ^rnounty  which  they  had  taken  in  respect  of  the  bill  tor 
166L  I9s.  lOd. 
The  learned  Chief  Justice  directed  a  nonsuit  on  the 
HuoHH.  authori^  of  Halmer  r.  Viner^  and  on  the  ground  that  it 
was  a  violadan  of  the  principle  of  a  composition-deedy 
and  legally  a  fraud  on  the  other  creditors,  if  they  were 
induced  to  believe  that  a  par^  was  engaging  to  receive 
a  composition  vspon  the  whde  of  his  claimSf  when,  in 
fiict,  he  was  receiving  it  only  on  a  part 

Taddy  Serjt.  having  obtained  a  rule  nm  to  set  aside 
this  nonsuiti 

Wilde  Seijt}  who  shewed  cause,  relied  on  Hotmer  v. 
Viner  as  in  point,  and  as  concurring  in  principle  with 
Jackson  y.  Zjoma${a)^  Leicester  v.  Bose{J)\  Cecil  t. 
Plaist&w  (c),  Harrhy  v.  Wall,  (d) 

Pajfler  v.  Homersham  only  decided,  that  an  aver- 
ment that  a  given  debt  was  intended  to  be  excluded 
from  the  operation  of  the  release,  was  sufficient  on  de- 
murrer; but  such  an  averment  was  compatible  with  proof 
that  all  the  creditors  were  made  acquainted  with  the  in« 
tention  to  exclude  the  debt^  and  if  that  had  been  shewn 
here,  there  would  have  been  no  objection  to  the  Plains 
tiff's  claim.  The  objection  was,  that  for  aught  that  ap** 
peared  on  the  face  of  the  composition-deed,  the  creditors, 
generally,  were  misled  in  supposing  that  the  Plaintiflb 
had  compounded  for  their  whole  demand,  when,  in  fiict, 
as  to  a  large  proportion  of  it,  they  were  reserving  thdr 
entire  claim* 

Taddy  and  Janes  Serjts.  supported  the  rule.  Paj^ 
V.  Homerskam  is  in  point  for  the  Plaindfis,  and  the  other 

{a)  4  T,  R'  x66.  (c)  x  jfnstn  %oz. 

[t)  4  JSajtp  3  7»-  W  X  ^.  &r  Ji.  X03. 
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cases  do  not  apply  to  the  drciitiistantres  ot^t  presextt)  Id'^. 
fbr  in  them,  either  there  was  fraud,  of  the  dttditdrs  had 
contracted  to  compound  fot  the  tvhole  of  th^r  d^fe  isir- 
pressly.  Here  there  Was  no  fratld,  atod  tkfe  v^y  dfcjfettt  Hucn*». 
of  the  Plaintiffs  k  putting  the  Sum  \^L  VBs.  ti)d.  b'p- 
posite  thetr  names,  was  to  shew  what  th^y  had  c6Vh- 
pounded  for,  and  what  kiot.  So  that  l^e  ge^elr^  tet^ttis 
of  the  relelase  Were  restricted,  as  they  tiilght  bfe,  to  A^ 
ejctent  particularly  specified. 

In  Cecil  y.  Plaistow  there  was  a  general  release  tv^dut 
f^triction,  and  the  i&tei'ests  of  a  Jme  ccfoeti  were  in- 
wived;  Harrhy  v.  Wall  was  a  Case  of  maiaiiedt  frauc), 
AUd  the  party  nevet  specified  for  What  amotint  h6 
signed  \a)  In  Leicester  v.  'Rose  the  agr^etnent  Was  'e&<* 
press  for  a  composition  of  the  whole  debt ;  and  ^ven  hi 
Holmer  v.  Viner  the  insolvent  had  asstgtted  all  hts  ejects 
fbr  the  benefit  of  his  creditors,  so  that  it  might  be  rea« 
sfODably  presumed  that  they  agreed  to  Cotapdtittd  for  the 
whole  of  thar  debts.  But  Paj/ler  V.  fhmetshafn  hais 
decided  that  a  party  may  compotittd  fer  a  p&tt  only; 
that  decision  Was  acted  on  by  Best  C.  J.,  Ill  'GuiWuitt^ 
May  1st,  1828,  in  Feniiell  and  Otkef's  v.  JDfty,  the  rfr- 
camstances  of  which  c^e  did  hot  differ  ftx>m  the  pireteilt . 
atad  if  a  party  may  so  compOUbd,  there  can  be  ho  fairef 
way  of  doing  so  than  by  specifying  in  the  deed,  a&  here^ 
the  amount  of  debt  Compounded  foh  iThe  COhf^  of 
pleading  would  be  a  test  tf  the  pres^ht  demahd  had 
b6en  on  a  bond  instead  of  a  bill,  the  iDefeudant  most 
have  pleaded  payment,  aCCOrd  atid  sfdsfadibn,  Or  r^ 
lease ;  payment  or  accord  are  out  of  the  questiOh )  titA  i 
rdease  of  1567,  19^.  10^.  could  hOt  have  beeh  gtven  hi 
evidence  as  a  release  of  4007.  Ai  to  legal  fraud,  ther^ 
Was  hone  as  against  the  Deiehdafit,  for  it  Wa^  at  liis  re- 
quest, and  for  his  benefit,  that  die  406/.  biH  W^  hift 
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included  in  the  deed;  none  as  against  the  creditor%  the 
debtor's  property  not  bebg  affected  by  the  transactkm. 
The  analogy  between  creditors  coming  in  under  a  com- 
mission of  bankrupt,  and  under  a  composition,  is  Tery 
close ;  and  the  creditors  of  a  bankrupt  are  allowed  to 
prove  for  one  debt,  and  proceed  at  law  for  another. 
Harley  v.  Greemoood*  (a)  The  present  case  is  of  that 
nature,  and  entirely  dbtinguishable  from  any  that  hafe 
preceded  it  on  the  subject  of  debts  clamed  after  a  con- 
position,  in  which  the  creditor  has  either  obtained,  fint, 
a  new  security ;  or,  secondly,  an  advantage  by  paymest 
or  security  for  the  identical  demand ;  or,  thirdly,  thefe 
has  been  an  assignment  of  all  the  debtor^s  property;  cr, 
fourthly,  a  splitting  of  one  entire  demand.  The  demand 
now  made  is  on  an  instrument  unconnected  with  tbtt 
for  which  the  composition  was  accepted. 


Best  C.  J.  I  continue  of  the  same  opinion  as  at  the 
time  of  the  trial,  and  I  am  confirmed  in  it  by  advertiogto 
the  terms  of  the  composition-deed.  I  am  not  embarrassed 
by  my  own  decision  in  FenneU  v.  Day,  because  if  I  were 
wrong  then,  that  would  be  no  reason,  as  Lord  KsMfon  said 
upon  a  similar  occasion,  for  my  continuing  to  be  wrong 
now ;  however,  the  question  now  before  the  Court  was 
not  raised  in  that  case.  I  only  decided  there^  on  the 
authority  of  Payler  v.  Homershamj  that  a  dd>tor  may, 
where  the  other  creditors  are  not  kept  in  ignorance  of 
the  fiu:t,  make  a  composition  for  a  portion  of  his  debts^ 
and  that  general  terms  in  a  deed  may  be  restrained  fay 
particular  terms  in  the  same  instrument.  But  I  pot 
this  case  on  the  ground  of  fraud :  I  do  not  mean  nxval 
fraud,  but  fraud  in  law ;  and  a  practice  of  this  sort  has  a 
great  tendency  to  encourage  moral  fraud.  The  nonsuit, 
therefore^  was  right  on  the  authority  of  decided  cases ;  for 
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Holtner  ▼•  Viner  is  in  point,  and  is  not  a  mere  nisi  prim 
decision,  because  an  application  was  afterwards  made  in 
banc  to  set  aside  the  nonsuit,  and  a  rule  was  refused. 
In  that  case  the  plaintiff,  who  had  two  demands,  having 
signed  the  composition-deed  as  to  one  of  them  only,  Lord 
Kenyon  said,  that  he  could  not  so  split  his  demand ;  and 
no  decision  has  been  cited  at  variance  with  that.  Leicester 
v.  Rose  has  decided,  that  taking  a  different  security  is  a 
fraud  on  the  other  creditors,  because  they  no  longer 
stand  on  the  same  footing;  and  Cecil  v.  Plaistaw  was 
determined  on  the  principle  which  we  now  adopt,  that 
it  is  a  fraud  on  the  other  creditors  to  sign  the  composi- 
tion-deed for  a  portion  only  of  the  party's  demand,  un* 
less  the  other  creditors  are  aware  of  the  fact. 

But  without  the  authority  of  cases,  the  principle  is 
clear,  that  upon  a  composition  deed,  all  the  parties  are 
supposed  to  stand  in  the  same  situation,  and  if  there  is 
any  one  of  them  who  refuses  to  do  so,  he  must  announce 
it  at  the  time.  The  Plaintiff*  here  says  he  will  take  lOf. 
in  the  pound ;  the  others  probably  esteem  it  useless  to 
stand  out  after  that ;  and  if  they  suppose  the  Plaintiff 
signs  for  the  whole  of  his  demand  when  such  is  not  the 
fact,  they  are  not  in  a  condition  to  form  a  correct  judg- 
ment on  the  subject  Independendy,  therefore,  of  the 
terms  of  this  deed,  if  we  decided  in  favour  of  the  Plain- 
tiff^s  claim,  we  should  establish  a  rule  that  would  lead 
to  great  fraud  in  the  execution  of  composition-deeds. 
There  is  not  the  analogy  which  has  been  supposed  be- 
tween bankruptcy  and  compounding  with  creditors.  In 
bankruptcy  there  is  no  concert  or  understanding  between 
the  creditors ;  the  petitioning  creditor  acts  on  his  own 
responsibility,  and  the  other  creditors  are  not  influenced 
by  any  reliance  on  his  judgment.  The  only  question 
here,  therefore,  is.  Whether,  upon  the  terms  of  this 
deed,  the  other  creditors  were  led  to  suppose  that  the 
Plaintiff  had  compounded  for  all  his  demands  ?    Now, 
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]82fti  if  eirery  other  creditor  had  the  same  mental  reservation 
as  the  Plaintifl^  of  what  use  would  such  a  deed  of  comt- 
position  be  to  the  debtor?  The  deed  specifies^  '^  aU  and 
all  manner  of  claims  and  demands  which  we»  or  aay  or 
either  of  us  mi^  have,  sue  for,  claim,  challenge^  or  de- 
mand o^  from,  or  against  the  said  Henry  Hughes^  for  or 
on  account  of  any  debt,  claim,  or  demand  of  us^  or  any 
or  either  of  us»  in  respect  of  any  security,  account,  or 
reckoning  now  standing  or  being  between  us,  or  any  or 
either  of  us,  with  or  against  the  Sfud  Henry  HughesJ*  — 
Poes  i^t  that  mean,  all  the  debts  of  all  the  creditors  who 
sjigned  the  deed  ?  It  is  impossible  to  say  that  it  does  not; 
apd  the  use  of  the  schedule  i$„  not  to  enable,  but  to  pre- 
vent the  Plaintiff  firom  bringing  forward  at  afbture  time 
other  qlaims  besides  those  specified  iu  the  deed.  If 
such  a  reservation  could  be  made  with  the  consent  of 
the  debtor,  it  would  be  a  fraud  on  the  other  creditors^ 
as  calculated  to  mislead  their  judgment;  i^  without  the 
consent  of  the  debtor,  it  would  be  a  fraud  aga^t  hioiL 
also.  Language  more  operative  than  that  employed  ia 
this  deed,  to  release  every  kind  of  debt,  could  not  have 
been  employed*  But  the  main  ground  on  which  we  de- 
cide, is,  that  if  reservations  like  this  be  allowed,  no  man 
again  will  agree  to  a  deed  of  composition^  Such  trans- 
actions are  necessarily  uberrinus  Jldei,  and  no  engage- 
ment can  stand  which  has  been  withheld  from  the 
knowledge  of  the  whole  body  of  the  creditors,  and 
which  it  would  have  been  material  for  them  to  know. 

Pakk  J.  I  am  of  the  same  opinion,  and  have  never 
entertained  any  doubt  on  the  point ;  indeed^  if  the  &cts 
had  been  imderstood,  I  doubt  whether  the  rule  nisi 
would  have  been  granted*  Courts  of  law  are  never 
better  employed  than  in  supporting  the  rules  of  mo- 
rality ;  and,  in  Jackson  v.  Duchaire  (a),  Lord  Kenyon  was 

clearly 
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dearly  of  opinion  that  die  (daintiff  f^as  not  Mtitlod  €0* 
recover,  upon  the  ground  that  the  prhrate  agreement 
between  the  plaintiff  and  defendant  was  a  fhmd  upon  a 
third  person,  who  had  paid  a  less  dum  in  advancement' 
of  the  defendant,  in  confidence  that  the  sum  so  paid  by 
bim  was  the  whole  consideration  due  to  the  plaintift 
From  that  time  to  the  present  the  decisions  have  all 
coincided,  and  if  we  were  to  put  on  this  deed  the  con« 
struction  contended  for,  we  should  be  adopting  all  Htn^ 
frippery  instead  of  the  substance  of  special  [heading; 
for  the  object  of  this  deed  is  express,  that  the  Defend^ 
ant  should  go  clear  of  his  debts;  and  tbongh,  perhaps^ 
there  might  have  been  an  nnderstanding  with  the  Plain* 
iWf  to  support  it  would  lead  to  infinite  frauds  and  opea 
the  floodgates  of  misery  on  poor  debtors. 


Barman 


BuRROUGH  J.  I  think  the  nonsuit  was  perfisctly  r^bt^ 
We  should  be  rary  strict  in  the  construction  of  deeds 
of  this  kind,  which  are  executed  on  the  supposition  of 
the  creditors  all  standing  on  the  same  footing.  The 
creditors  here  all  meant  to  release  the  Defendant,  an4 
the  very  exception  specified  in  the  deed  shews  that  nd' 
other  exception  ought  to  be  imptied.  There  is  nothing 
in  the  deed  to  narrow  the  oenstmction  of  the  general 
terms;  the  Defendant  was  to  be  made  a  fret' man;  and 
the  deed  given  in  evidence  is  cmckniiFe  against  the 
Plaintiff. 


Gaselee  J.  Although  I  do  not  concur  in  the  dcci^^ 
sion  pronounced  by  the  Court,  I  am  not  sorry  for  the 
conclusion  at  which  they  have  arrived,  because  the  rule 
they  have  laid  down  is  sound  and  beneficial,  and  likely 
to  prevent  fraud  in  compositions ;  and  if  tbb  question 
had  now  been  raised  for  the  first  time^  I  should  have 
concurred  with  them,  but  I  doubt  whether  the  conclu- 
sion they  have  come  to  is  warranted  by  previous  autho- 
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rides.  Hdlmer  v.  Viner  is  undoubtedly  like  the  present 
case;  but  there  the  defendant  bad  given  up  all  hi^ 
property,  which  the  present  Defendant  has  not  done^ 
nor  even  given  security  for  the  whole  amount  of  the 
sum  to  be  paid  under  the  composition.  In  Lteieester  ▼• 
Bose  there  was  a  private  stipulation  that  the  plaintiff 
should  have  collateral  security  for  the  whole  of  his  de- 
mand, which  was  a  fraud  on  the  debtor  himsel£  AU 
the  other  cases  are  distinguishable  from  the  present, 
excq>t  Poffler  v.  Hon^shamf  which  appears  to  me  di- 
rectly in  point,  and  to  be  overruled  by  the  preseoft 
decision.  There  a  release  contained  in  a  deed,  (which 
recited  that:  defendant  stood  indebted  to  his  creditors  in 
the  several  sums  set  to  their  respective  names,  and  that 
they  had  agreed  to  take  of  defendant  15s.  in  the  pound 
upon  the  whole  of  their  respective  debts,)  wherry 
the  creditors,  in  consideration  of  the  said  15«.  in  the 
pound  paid  to  them  before  executing  the  release,  ^'  eacb 
and  every  of  them,  did  rdease  defendant  6x>m  all 
manner  of  actions,  debts,  claims,  ai^l  demands,  in  law 
and  equity,  which  they  or  any  or  either  had  against 
him,  or  thereafter  cotddj  should,  or  mighi  have^  by  reason 
of  any  thing  firom  the  beginning  of  the  world  to  the 
date  of  release,'^  was  held  to  release  nothing  but  the 
respective  debts  set  opposite  the  credilorsVnames,  and 
all  actions  and  demands  touching  them.  And  the  broad 
principle  laid  down  was,  that  the  general  words  in  a  deed 
of  release  have  reference  to  the  particular  recital,  and 
shall  be  governed  by  it.  This  deed,  by  the  list  attached, 
clearly  specifies  the  debts  to  which  it  was  intended  to 
be  applied;  aod  the  words  of  general  release  in  P£nfkr 
V.  Homertham  are  not  more  extensive  than  those  em- 
ployed here. 

Rule  discharged. 
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Doe  dem.  Edward  Southousb  Clerk,  v.  Jenkins     ifof  15: 

and  Another. 

'^PHIS  was  an  action  of  ejectment  brought  to  recover  i.  Where  by 

two  undivided  third  parts  of  certain  messuages,  ^^j^daiiten^te** 

vaults,  yards,  and  premises  in  Sauthouse  Courts  otherwise  will,  property 

Edward's  Court,  m  the  parish  of  Si.  Martin  in  the  Fields,  wm  left  to  de- 

Yuor  •  four 
in  the  county  of  Middlesex*  grandsons. 

The  cause  came  on  to  be  tried  before  Burrough  J.,  at:  •*  and  to  the 
the  sittings   at   Westminster  after  Trinity  term   1828,^^^jj  ^.^^^^ 
when  a  verdict  was  found  for  the  lessor  of  the  Plaintiff,  sons,  and  then 

subject  to  the  opinion  of  the  Court  upon  the  following  ^  the  grand- 
sons heirs 

^5®  •  males  that 

Henry  Southouse  being  seised  in  fee  {inter  alia)  of  the  put  that  be-^ 

freehold  part  of  a  messuage  in  the  Strand,  in  the  county  ^^^^^^ 
of  Middlesex,  then  called  the  Sun  Tavern,  (whereof  the  then  to  the 

messuages .  and  premises  in  question,  or  the  land  on  ^  ^^  ^ 

,  .  ,      .  ,        .  1  «  the  heirs  males 

which  the  same  were  situate,  were  at  that  time  parcel,)  ^f  ^^  ^^ 

by  his  last  will  and  testament,  bearing  date  the  Sd  day  grandsons* 

of  Naoember  1743,  and  properly  executed  and  attested  ^5,,°^^^^ 

so  as  to  pass   real  estates,  after  devising  to  his  son  of  the  grand- 

Thomas  Southouse  certain  lands  and  tenements  not  in  •f"^  ®^*f  ^ 

question  in  this  cause,  proceeded  to  devise  as  follows :  pHed  cross 

^^  I  give  and  devise  to  my  son  Thomas  Southouse,  lately  renuinders. 

in  the  possession  of  Watldn,  or  Mrs.  Mm/,  now  Mrs.  j^  *^J  ^ .  ^ 

Hayes,  the  Sun  Tavern,  in  the  Strand,  in  the  parish  of  for  ten  years 

St.  Martin  in  the  Fields,  in  the  county  of  Middlesex,  for  f"^  'l"*^  * 

lease  for 
and  during  his  natural  life.     I  do  give  and  devise  to  my  ninety-nine 

said  son  Thomas  Southouse  all  those  two  farms,  &c.  at  7^  granted 

Raoensdon,va  Bedfordshire,  for  and  during  his  natural  j^jj  "con^^* 

life.     But  whosoever  shall  be  in  possession  of  the  said  firmation  of 

lands  at  Bavensdon,  and  all  the  aforesaid  premises  so  ^  ^^^* 

given 
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given  by  me  to  my  said  son  Thomas  SouUkousej  I  charge 
on  it  a  rent  or  an  annuity  of  40/.  per  annum^  to  be  paid 
to  my  daughter  Aim  PeUatt^  for  and  during  her  natural 
life,  and  an  annuity  of  401.  per  annum  to  be  paid  to  my 
daughter  EHzabeik  Parker,  for  and  during-  her  natural 
life."  And  in  another  part  of  the  said  will  as  follows : 
<^  And  from  and  after  the  decease  of  the  said  Thomas 
Seuikomej  I  give  and  devise  the  said  fiirmsat  Bmxmsdon^ 
&&»  and  my  bouses  in  the  occupalkm  of  the  late 
Watkins  and  Mrs.  Mw^  now  Mrs.  Hayes,  to  the  first 
son  of  the  body  of  tl»  said  Tkomnt  Santiause,  lawfully 
begotten,  and  his  heirs  male  of  the  body  of  soeh  first 
son  lawfully  issuing,  and  tor  dcfank  of  such  issue,  to 
the  second,  third,  and  fourth,  and  att  and  every  ether 
the  son  and  sons  of  the  body  of  my  said  son  Tkomas 
Smtthouse,  severally  and  successively,  and  in;  remainder^ 
one  after  another,  as  they  and  every  of  them  shall  be  is 
seniority  of  age  and  priority  of  birth^  aad  the  several 
heirs  male  of  the  body  and  bodies  of  all  and  every  audi 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  issuing  being  aWaya  pre- 
ferred, and  to  take  before  the  youngor  of  such  sons  and 
the  heirs  male  of  bis  and  their  body  and  bodies  issuing. 
I  give  and  devise  part  of  the  said  messuage  and  pre- 
mises unto  my  son  Samuel  Souihouse  for  his  lifey  and  to 
his  heirs  males  of  his  body,  after  the  decease  of  my  soa 
Thomas  Soutkouse  and  his  heirs  males,  viz.  ray  forms  at 
Upminster,  &c.  and  the  Sun  Tavern,  late  Mrs.  Hayesj  in 
the  Sh^and,  in  St.  Martin's  in  the  Fields;  and  for  want 
of  issue  males  of  ray  son  Thomas  and  my  soa  Samuel 
Souihouse,  after  their  decease  I  give  the  aforesaid  farm 
at  Upminster,  &c.,  and  the  Sun  Tavern,  I  give  and 
devise  them  to  my  son  Edward*s  four  sons,  to  Hemy 
SotUhouse,  to  Edward  Southouse,  to  Thomas  Souihouse, 
and  to  William  Southouse,  my  four  grandsons.  And  I  do 
fmther  give  to  my  four  grandsons  as  above,  after  the 

decease 
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decease  of  my  son  Thomas  Sotdhause  and  his  heirs  miJes,        ]  S29. 

all  my  farms,  &c.  at  Bavensdorh  i»  Bedfordshire.    And    r^^T'^ 

I  do  hereby  order  tp  be  paid  out  of  the  premises  as  Is    Souscmooha 

before  given  to  my  son  Samuel  Southouse  and  his  heirs  v* 

malesi  and  also  my  four  above  grandsons,  out  of  their      w*™** 

premises,  in  proportion  to  the  value  of  the  several  rentSf 

to  pay  certain  annuities  mentioned  in  the  will;  and 

then,  after  the  decease  of  my  son  Thomas  SouUiouscy  and 

his  heirs  males,  and  after  the  decease  of  my  son  Samud 

Southotise,  and  his  heirs  males,  then  I  give  all  the  above 

said  farms,  and  premises,  and  messuages^  to  my  above  said 

foMr  grandsons,  they  to  have  share  and  share  all  alike 

of  all  the  aforesaid  premises.    And  then  I  give  to  the 

heirs  males  of  all  my  said  grandsons,  and  then  to  go  to 

my  grandsons'  heirs  males,  that  part  that  belonged  to 

their  father,  and  then  to  them,  and  then  to  the  last  liver 

to  their  heirs  males  of  my  said  grandsons ;  and  for  want  of 

issues  males  of  my  grandsons,.  I  give  my  grandson  Henty 

Southousef  son  of  my  son  Henry  Southouse^  and  to  his 

heirs  males  of  his  body  lawfully  to  be  begotten.    And 

for  defaiilt  of  such  issue  male,  to  my  nephew  WUUam 

Southouse^  and  his  heirs  males,  and  to  my  grandson, 

Edward  Parker^  his  heirs  males,  and  for  want  of  such    . 

issue  male,  I  will  that  the  same  remain  to  my  own  right 

heirs  for  ever." 

The  said  testator  from  the  time  of  making  his  said 
will  until  and  at  the  time  of  his  decease,  remained  seised 
as  aforesaid  of  the  said  freehold  part  of  the  Sun  Tavern^ 
and  died  in  or  about  Mardi  1744,  being  survived  by  his 
said  sons  Thomas  and  Samuel^  and  by  his  four  graadsons 
Henryy  Edward^  Thomas^  and  William^ 

In  or  about  the  year  1779»  Thomas^  one  of  the  said 
four  grandsons  of  the  testator,  died,  leaving  no  issue 
male. 

In  or  about  the  same  year,  WiUiamj  another  of  the 
said  grandsons  diedj(  leaving  issue  male  of  his  body  law- 
fully begotten,  only  two  sons,  Edward  and  John  Carr* 

In 
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1929.  Ill  1789,  the  said  Thomas  and  Samuel^  sons  of  the 

1^    -,'  ^      testator,  were  both  deceased  without  issue  male. 
SooTBOUst         On  the  29th  of  September  1790,  by  indenture  of  that 
«•  date  between  Edward  Southouse^  one  of  the  said  grand- 

sons of  the  testator,  and  Charles  Soufhouse,  eldest  son 
lawfully  begotten  of  the  last-mentioned  Edward  (and 
described  as  his  eldest  son  and  heir  in  the  said  inden- 
ture) of  the  one  part,  and  the  said  Edward  SoiUhouse^ 
son  of  the  said  William^  deceased,  of  tlie  other  part,  the 
said  parties  of  the  first  part  did  demise  unto  the  said 
party  of  the  second  part  one  undivided  third  part  or 
share  of  the  freehold  part  of  the  Sun  Tavern^  being  the 
same  messuage  or  tenement  in  the  said  will  described 
as  the  Sun  Tavayi  (then  in  the  occupation  of  the  said 
lessee  or  his  under-tenants),  to  hold  the  same  unto  the 
said  lessee  from  the  day  of  the  date  of  the  indenture, 
for  the  term  of  ninety-nine  years  thence  next  ensuing ; 
yielding  and  paying  unto  the  said  lessor  Edward  and  his 
assigns  during  his  natural  life,  and  after  his  decease,  to 
the  said  lessor  Charles^  his  heirs  or  assigns,  the  yearly 
rent  of  9/. 

On  the  same  29th  September  1790,  by  indenture  of 
the  same  date,  between  Henry  Southouse^  another  of  the 
said  grandsons  of  the  testator,  and  Edmund  Edward 
Sout/iousej  eldest  son  lawfully  begotten  of  the  said  last- 
mentioned  Heniy,  (and  described  as  his  eldest  son  and 
heir  in  the  said  last-mentioned  indenture,)  of  the  one  part, 
and  the  said  Edward^  lessee  in  the  first-mentioned  in- 
denture, of  the  other  part,  the  said  parties  of  the  first 
part,  did  demise  unto  the  said  party  of  the  second  part, 
one  undivided  third  part  or  share  of  the  said  freehold 
part  of  the  Sun  Tavern^  then  in  the  occupation  of  the 
said  lessee  or  his  undertenants,  to  hold  the  same  unto 
the  baid  lessee,  from  the  day  of  the  date  of  the  said  last- 
Mentioned  indenture,  for  the  term  of  ninety-nine  years, 
thence  next,  yielding  and  paying  unto  the  said  lessor 
Henty^  and  his  assigns,  during  his  natural  life,  and  afler 

his 
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l^is  decease  to  the  said  lessor  Edmund  Ednoardy  his  hairs        lB89i 
or  assigns,  tlie  yearly  rent  of  6/.  18«-  4A         :  tw'aIwi 

Counterparts  of  the  said  leases  were  ako  duly  tx-    SmjwBoam 
ecuted  and  delivered  to  the  respective  lessors^  and  pro^ 
duced  in  evidence  at  the  trial  on  the  part  of  the  leasorcif 
the  plaintiff.  .       ■  -      '     .     S 

.  In  1793,  the  said  Henry  Southoiae^  grandson  of  the 
testator  and  lessor  in  the  said  indenture  secondly  men^ 
tioned,  died,  and  was  survived  by  the  said  Edmund 
Edward^  his  co-lessor  and  only  issue  male. 

In  1794j  the  said  Charles  Soutkoustj  lessor  in  the 
first-Qientioned  indenture,  died  without  issue. 

In  1799,  the  said  Edward  Southousc^  lessee  in  the 
said  indentures,  and  his  said  brother  Join  Carr^  were 
both  deceased  without  issue. 

In  September  1810,  the  said  Edward  Souihouse,  grand** 
son  of  the  testator  and  lessor  in  the  said  first^mentioned 
indenture,  died,  and  was. survived  by  Edward,  the  lessor 
of  the  plaintiff,  his  son  and  heir  at  law. . 

In  February  181$,  the  said  Edmund  Edward,  lessor 
in  the  said  indenture  secondly  mentioned,  died  without 
issue. 

The  defendant  Jenkins,  claimed  possession  of  the  said 
demised  premises  as  assignee  of  the  estate  oiid  interest 
of  the  said  Edward  SatUhouse,  lessee  under  the  said  leases 
of  1790,  and  the  Defendant  Woodhouse,  claimed  poa^ 
session  of  the  same  as  assignee  of  a  lease  granted  by  the 
said  last-mentioned  Edward  in  March  1795»  puiporting 
to  be  a  demise  of  the  freehold  part  of  ^e  Sun  Tffoem 
for  sixty-years,  from  Christmas  1794. 

On  the  Slst  May  1817,  the  lessor  (X  the  Plaintiff, 
wrote  and  sent  a  letter  demanding  rent,  to  Thomas  Boei 
then  acting  as  attorney  for  the  Defendant,  and  reoehred 
for  answer  a  letter  from  JRor,  in  which  he  -stated  fully 
the  nature  of  the  title  of  the  lessor  of  the  Plaintifi^  and 
suggested  a  particular  form  of  receipt 

The 
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1M&  The  kssor  of  the  Plaintiff,  from  the  dafte  of  Mr.  Rofn 

fetter  till  the  giving  of  the  notices  thereinafter  men^ 
tiMed^  teoeived  from  time  to  time  from  the  defendsnt 
Jenkins  the  several  rents  reserved  bjr  die  smd  s^^reml 
ihdentu^  of  1790;  and  after  receiving  the  said  Iette1^ 
from  the  said  Thomas  Boe^  gave  receipts  for  the  said 
rents  according  to  the  form  enclosed  in  that  letter,  the 
first  of  these  receipts  being  for  the  whole  rent  that  had 
become  due  since  the  title  of  the  lessor  of  die  Plaintiff 
accrued* 

On  the  2Sd  March  1S27,  the  lessor  of  the  Plaintiff 
gave  the  Defendant  Jenkins  notices  in  due  form,  to  quit 
the  several  premises  demised  by  the  said  two  several 
indentures  of  1 790  respectively. 

And  the  Defendant  Jenkins  having  rfeftised  to  comply 
with  such  notices,  the  lessor  of  the  Plaintifl^  after  the 
ttpiration  of  the  periods  in  such  notices  limited-,  served 
the  declaration  in  this  action  in  April  162^,  containii^ 
a  demise  by  the  lessor  of  the  Plaintiff  on  the  2d  of 
April  1828,  wkh  notices  for  the  tenants  to  appear  in 
Easter  term  fdlowing.  And  in  that  term,  the  Defendants 
having  obtained  leave  to  defend  as  landlords,  entered 
into  the  usual  rule  to  confess  lease,  entry,  and  oaster. 

The  jury  found  that  the  lessor  of  the  Plaintiff  had 
established  his  tide,  but  that  he  had  by  his  acts  con- 
firmed the  said  leases  of  1790. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  lessor  of  the  Plaintiff  was  entitied  to  maintain 
this  ejectment  for  the  said  two  undivided  third  parts  of 
the  premises  in  question,  or  for  either  of  them  ? 

If  the  Court  should  be  of  opinion  that  he  was  entitied 
to  maintain  the  same  for  both  or  for  either  of  them,  the 
verdict  was  to  stand  for  the  lessor  of  the  Plaintiff  accord- 
ingly. But  if  the  Court  should  be  of  opinion  that  he 
was  not  entitled  to  maintain  the  same  for  either,  then  a 
nonsuit  was  to  be  entered. 

Stephen 
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Stq)Am  Seijt.  for  the  lessor  of  the  Plaintifi;  oootencled       1 829. 
that  under  the  foregoing  demise^  be  took  one  undivided     J^-.t' 
third  as  issue  in  tail  of  the  devisor's  grandson  Edward^    Souraoiwi 
and  one  undivided  third  as  a»inainder*man  in  tail,  under  «• 

the  will  of  Hefoy  Souiiouse^  the  manifest  object  of  the 
devisor  being  to  make  his  four  grandsons  tenants  in  tail, 
with  cross  remainders  between  them.  It  was  sufficient 
for  the  purpose  of  creating  cross  remainders,  that  the 
intention  of  the  testator  should  appear  to  that  effect, 
and  the  want  of  accurate  expressions  would  not  defeat 
his  purpose.  Doe  v.  fVebb{a)j  Watson  v.  Foa:on{b\ 
Dt/er^  SOS*  b.  Cooper  v.  Jones  (c),  Holmes  v.  MeyneL(d)^ 
Wright  V.  Hdjbrd  (<r),  Atherton  v.  Pye  (/),  1  Wms.  Sound. 
1S5.  n.  b.  For  the  third  which  be  took  as  remainder- 
man, he  was  entitled  to  recover,  because  the  lease  for 
ninety-nine  years  by  the  preceding  tenant  in  tail  was 
void  as  against  a  remainder-man ;  for  the  third  which 
he  claimed  as  issue  in  tail,  he  was  entitled  to  recover  for 
the  same  reason,  unless  he  bad  coninned  the  lease 
granted  by  his  predecessor;  but  notwithstanding  the 
finding  of  the  jury,  that  had  never  been  done,  because 
the  confirmation  rested  on  the  receipt  of  rent,  which 
took  place  when  the  party  was  ignorant  of  his  titles  and 
therefore  was  of  no  effect.  Per  Lord  Mansfield^  in 
Jenkins  v.  Chwrth  (g),  Doe  v.  Buicherifi). 

Wilde  and  Adams  Serjts.  in»sted  that  the  finding  of 
the  jury  was  conclusive  as  to  the  confirmation,  and 
warranted  by  the  facts,  as  a  party  could  not  be  sup* 
posed  to  have  received  rent  ten  j^ears  in  ignorance  of 
his  title. 

With  respect  to  the  cross  remainder,  admitting  that 

« 

{a)  I  Taunt*  434*  (0  C9^*3X* 

(5)  a  Eajt^  36.  (/)  4  T.  jR.  710. 

(c)  sB.^jI.  425.  (g)  Cowp.  48*. 

(d)  Sir  T. Rajmondt 45^.  (b)  Doughs^* 

it 
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it  was  a  question  of  intention,  they  argued,  that  no  in- 
tention to  create  cross  remainders  could  be  collected 
from  this  will,  but  rather  the  contrary,  since  the  testator 
had  expressly  devised  to  bis  grandsons  '^  that  part  that 
belonged  to  their  father,''  thereby  impliedly  excluding 
the  part  that  belonged  to  an  unde. 


Stephen  was  stopped  in  reply. 


Best  C.  J.  In  this  case  the  fiulier  and  the  uncle  of 
the  lessor  of  the  Plaintiff  being  sdsed  in  tail,  each 
granted  a  lease  for  ninety-nine  years  of  one-third  of  the 
premises  sought  to  be  recovered. 

That  granted  by  the  father  is  only  voidable  by  his 
issue  in  tail,  and  not  absolutely  void.  It  might,  there- 
fore, be  confirmed  by  the  lessor  of  the  PlaintifE 

Whether  he  confirmed  was  a  question  of  &ct,  and  the 
jury  have  found  he  did.  It  is  said,  indeed,  this  was  in 
ignorance  of  his  title;  but  he  ought  to  have  infimned 
himself,  and  if  he  omitted  to  do  so^  can  take  no  ad- 
vantage of  his  own  n^lect  With  respect  to  the  other 
thiixl,  the  lease  was  altogether  void,  as  against  the  lessor 
of  the  Plaintiff,  supposing  there  were  cross  remainders 
between  him  and  the  other  devisors. 

Enough  may  be  collected  firom  this  will  to  shew,  that 
the  testator  did  not  intend  that  any  part  of  his  property 
should  go  over  till  all  the  issue  of  his  grandsons  had 
failed ;  and  the  question  has  been  properly  put  on  the 
simple  ground  of  intention. 

In  the  midst  of  all  the  darkness  of  this  illiterate  will, 
we  can  grope  our  way,  and  though  what  is  meant  by 
*'  to  the  last  liver,''  is  not  very  intelligible,  there  are 
the  words  *'  for  want  of  issue  male  of  any  grandson." 
Therefore,  nothing  could  go  over  till  all  that  issue  was 
extinct. 


Park 
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•  Park  J.  It  is  almost  absurd  to  say  that  the  lessor 
of  the  Plaintiff  was  ignorant  of  bis  tide.  If  the  property 
'^9B  valuable,  as  it  perhaps  is»  he  would  of  course  en- 
quire into  the  title.  This  applies  only  to  one  third.  As 
to  the  other,  the  question  is,  Whether  an  int^tion  can 
be  collected  to  create  cross-remainders?  The  language 
of  the  devise  over  is  the  material  thing,  and  from  that 
such  an  intention  may  sufficiendy  be  collected. 


4n 


U29. 


DOBdem. 

SOUTIiOUSft 

JcmnMB. 


BuRRouGH  J.  and  Gaselee  J.  concurred. 

Judgment  for  the  lessor  of  the  Plaintiff  as  to  one 
third. 


Garner  v.  Shelley  and  Others. 


Maj  19. 


npHIS  was  an  action  cS  assumpsit^  in  which  the  dedar*  By  the  rules 
ation  contained  counts  for  motoey  had  and  received  ^  ?  fiiendly 

society.  & 

by  the  Defendants  to  and  for  the  use  of  the  Plaintifi^  medical  at* 
and  for  money  due  upon  an  luxount  stated  between  tendant  was 
them.  ^^^^  '^^  ^'- 

^^^  per  annum 

The  cause  came  on  for  trial  at  the  last  Siqffbrd  from  every 

assizes,  when  the  jury  found  a  verdict  for  the  Plaintiff,  ™«™^5  *»d 

a  committee 
with  15L  9s»  damages,  subject  to  the  opinion  of  the  Court  of  the  society 

upon  the  following  case :  —  ^^w«  autho- 

rised to  settle 
an  Aspotesy  grievances}  &c.  relative  to  the  affairs  of  the  society,  subject  to  an  appeal 
to  two  magistrates. 

The  Piaintifi»  who  had  been  duly  appointed  medical  attendant,  was  dismissed  by 
the  committee  without  any  meeting  of  the  members  of  the  society  at  large,  and 
another  appointed.  Upon  an  application  to  magistrates,  they  recommended  a  public 
meeting ;  which  being  convened  accordingly,  a  huge  mj^rity  of  the  members  voted 
for  the  Plaintiff}  who  thereupon  sued  the  Defendant,  the  treasurer,  for  the  $s.  received 
to  the  use  of  the  medical  attendant : 

Held,  that  the  Plaintiff  was  entitled  to  recover,  and  that  the  Defendant  was  not 
.  exonerated  by  an  order  of  the  committee  not  to  pay. 

Vol.  V.  L 1  The 
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Garner 

Shellby. 


The  Plaintiff  was  a  surgeon  and  apothecary.  In  the 
year  1821,  a  friendly  society  was  established  at  Yoxatt^ 
subject  to  certain  rules,  orders,  and  regulations,  which 
were  in  due  manner  allowed,  confirmed,  and  approved 
by  justices  of  the  peace  assembled  at  a  graeral  quarter 
sessions  of  the  peace;  and  the  said  rules,  orders,  and 
r^ulations,  as  well  as  the  tables  of  the  said  society,  were 
deposited  with  the  clerk  of  the  peace,  and  ^irolled  at 
the  same  sessions.  Among  the  said  rules,  orders,  and 
regulations,  were  the  following;  viz^ 

1st.  That  the  society  was  established  for  the  purpose 
of  raising  by  subscription  from  the  several  members 
thereof,  and  by  voluntary  contributions,  a  stock  or  fund 
for  their  mutual  relief  and  maintenance  in  old  age,  sick- 
ness, and  infirmity,  and  for  the  benefit  of  the  widows 
and  representatives  of  deceased  members  in  certain 
cases,  and  for  no  other  purposes  whatsoever. 

2d.  That  twelve  discreet  and  intelligent  persons, 
members  of  that  society,  should  be  annually  chosen  as  a 
committee^  which  committee,  or  any  five  of  them,  in- 
cluding the  stewards  or  their  proxies,  should  have  the 
power  to  enquire  into,  settle^  and  determine  all  griev- 
ances, differences,  and  disputes  whatsoever,  which  might 
or  should  arise-  relative  to  the  afifairs  of  the  society, 
save  and  except  that  the  parties  aggrieved  might  a{qpeal 
to  any  two  magistrates,  as  empowered  by  the  acts  relat- 
ing to  friendly  societies.  The  committee,  under  the 
control  of  the  high  and  deputy  stewards,  should  have 
power  to  lend  and  dispose  of  the  socie^'s  money  at 
interest,  in  such  way  and  manner,  and  in  such  sums  as 
they  believed  to  be  most  advantageous  to  the  society, 
taking  good  and  proper  security  for  the  same.  The 
old  committee  should  nominate  and  appoint  the  persons 
composing  the  new  one,  and  six  of  them  at  least  should 
be  annually  changed  by   ballot  immediately  after  the 


new 


IN  THE  Tenth  Yeab  of  GEO.  IV. 


479 


new  committee  was  chosen  and  formed.  They  the  said 
committee  should  agree  upon  and  appohit  three  sufB- 
eient,  discreet,  and  intelligent  persons  among  the  twelve 
composing  such  committee  to  act  as  stewards,  the  one 
at  high  steward,  the  other  two  as  deputy-stewards,  to 
assist  and  help  him  the  said  high  steward  in  the  exe- 
cution of  his  office.  The  high  steward,  in  all  mat- 
ters of  dispute  or  disagreement,  either  in  the  com- 
mittee or  society  at  large,  should  always  have  the  power 
and  privil^e  of  the  casting  voice;  and  if  he  should 
find  it  requisite  to  consider  further  the  subject  under 
discussion  or  in  dispute,  should,  for  that  purpose, 
be  at  liberty  to  withhold  hb  determination  for  the 
space  of  one  month  or  twenty-eight  days,  provided  the 
subject  would  admit  of  such  delay.  The  three  stewards 
should  give  their  joint  bond  to  the  society  for  the  stock 
entrusted  to  their  care  and  disposal ;  they  should  make 
up  their  accounts,  and  deliver  up  every  thing  belonging 
to  the  society  to  the  succeeding  stewards  the  next  club- 
night  after  their  being  appointed,  or  forfeit  10/. ;  and  no 
action  or  suit  whatsoever  should  be  commenced  without 
the  approbation  and  consent  of  the  committee,  or  the 
major  part  of  them,  the  high  steward  having  in  that 
case,  as  in  all  other  cases,  the  privilege  of  the  casting 
vote. 

16th.  That  each  member  should  pay  S5.  annually  to 
the  society's  doctor,  in  consideration  of  which,  in  case 
of  sickness  or  lameness,  he  should  be  entitled  to  the 
necessary  medicines  and  attendance  his  situation  might 
require :  every  member  to  pay  the  doctor  whether  in  or 
out  of  his  limits,  provided  he  resided  not  more  than 
five  statute-miles  from  Yaxally  and  the  first  payment 
should  become  due  on  the  19th  March  1822. 

By  the  2Sd,  three  stewards,  whose  names  were  therein 
mentioned,  were  appointed. 

L  1  2  When 
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Garner 
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480 


CASES  iM  EASTER  TERM 


1829. 


When  the  society  was  established  in  1821,  the  Plain- 
tiff was  duly  appointed  the  doctor  to  the  society,  and 
continued  to  fill  that  situation  without  any  intenruption 
till  the  month  of  August  1 826 ;  but,  before  that  time, 
complaints  of  his  n^ligence  and  misconduct  as  such 
doctor  had  been  made  by  different  members  of  the 
society  to  the  high  steward,  and  to  some  of  the  members 
of  the  committee. 

On  the  14th  August  1826,  a  meetmg  of  the  com- 
mittee was  held,  at  which  eleven  members  attended* 
No  notice  of  that  meeting  was  given  to  the  Plaintiff 
After  the  committee  had  assembled,  the  Plaintiff  was 
sent  for,  but  was  not  at  home,  and  did  not  attend.  A  Mr. 
Femyhough  was  also  sent  for.  At  this  meeting  the  com- 
plaints against  the  Plaintiff  were  discussed,  but  no  evi- 
dence was  given  of  the  facts,  and  a  vote  of  his  dismissal, 
and  the  appointment  of  Mr.  Femjfhough^  was  carried* 
Eight  persons  voted  for  Fermfhough^  and  two  for  the 
Plaintiff. 

The  following  was  a  copy  of  the  resolution  of  the  com- 
mittee :  — 

*'  Resolved,  that  Mr.  John  Garner^  the  surgeon  and 
apothecary  of  the  society,  be  henceforth  dismissed  from 
that  office,  and  that  Mr.  Joseph  Femyhough^  surgecm 
and  apothecary,  be  appointed  to  succeed  him,  and  a 
proper  proportion  only  of  the  members'  subscription  to 
the  surgeon  and  apothecary  be  paid  to  the  said  John 
Gamer  for  the  period  he  has  acted  as  such  during  the 
present  year  to  thb  time,  and  that  the  remainder  of  such 
subscription  be  paid  to  the  said  Joseph  FerayhougK 
Also  ordered,  that  a  copy  of  the  following  notice  be 
delivered  to  Mr.  Gamer  forthwith." 

"Sir, — You  are  hereby  informed,  that  the  com- 
mittee of  the  Yoxall  New  Friendly  Society  having  met 
this  day  to  consider  the  propriety  of  conUnuing  you  as 

surgeon 
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surgeon  to  the  society,  it  is  agreed,  that  your  services 
shall  cease  from  this  day.  I  remain,  for  the  deputy- 
stewards  and  committee^ 

"  Yours,  &c. 

"John  Jackson." 


1829. 


A  copy  of  such  notice  was  delivered  to  the  Plainti£f 
on  the  same  or  on  the  following  day.  The  proportion 
of  the  members'  subscription  up  to  that  time  was  paid 
to  the  said  Plainti£^  who  did  not,  however,  acquiesce  in 
the  dismissal,  but  did  continually  from  thence  attend  as 
many  of  the  members  of  the  society  as  would  permit 
him  to  do  so,  amounting  to  more  than  the  majority ;  and 
seventy-five  of  them,  the  whole  number  being  from  100 
to  110,  signed  a  paper  approving  of  him  as  the  doctor. 

The  Judge  left  it  to  the  jury  to  say,  whether  the  pro- 
ceedings of  the  committee  were  bondjlde  for  the  inves- 
tigation of  the  complaints,  or  merely  for  the  purpose 
of  getting  rid  of  the  Plaintiff,  and  appointing  another 
medical  man.  The  jury  found  the  latter,  and  said  the 
Plaintiff  was  an  injured  man.  The  Plaintiff  had  been 
and  was  then  a  member  of  the  society. 

The  Defendants,  on  the  19th  March  1827,  were 
elected  stewards  of  the  society,  and  continued  to  act  as 
such  till  the  month  of  May  1828 ;  and  in  the  early  part 
of  that  year  received  from  each  of  the  several  members 
of  the  society,  according  to  the  usual  course,  the  sum 
of  S5.  for  their  respective  payments  to  the  society's  doc- 
tor, under  the  sixteenth  rule^  for  one  year  ending  19th 
March  1828,  which  sums  amounted  to  15/.  9^.  Upon 
the  11th  March  1828,  the  following  order  was  made  by 
the  committee,  and  entered  upon  the  books  of  the 
society :  —  "At  a  meeting  of  the  stewards  and  com- 
mittee of  the  YoxaU  New  Friendly  Society,  held  at  the 
Golden  Cup  Inn^   in  YoxaU^  this  1 1th  day  of  March 

LI  S  1828, 
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1828,  ordered^  that  the  sum  of  15/.  125.  be  paid  to  Mr. 
Joseph  Femyhough^  surgeon  and  apothecary  to  the  said 
society,  that  sum  being  the  amount  due  to  him  for  me- 
dicines and  attendance  for  and  on  the  sick  and  lame 
members  diereof,  we,  the  undersigned  stewards  and 
committee  of  the  society  aforesaid,  considering  the  said 
Mr.  Joseph  Ferm/hough  the  l^ally-«ppointed  surgeon 
and  apothecary  to  such  society;  and  we  also  further 
ratify  and  confirm  his  appointment  to  the  said  office. 
As  witness  our  hands.'' 

This  was  signed  by  the  high  steward  and  ten  others, 
members  of  the  society. 

Disputes  having  arisen  respecting  the  aforesaid  vote 
of  dismissal  of  the  Plaintiff  the  committee  (including 
the  present  Defendants),  and  many  members  of  the 
society,  attended  before  two  of  the  justices  of  the  peace 
of  the  county  diStccffbrd. 

It  was  denied  on  the  part  of  the  Defendants,  that 
the  magistrates  had  authority,  under  the  statutes,  to 
settle  the  matter  themselves  or  make  any  order  respect- 
ing it;  but,  upon  their  recommendation,  a  public  meet- 
ing of  the  said  society  was  held  on  the  17th  December 
1827,  of  which  the  following  notice  was  given:  — 

"  YoxaU  New  Friendly  Society,  December  6.  1827. 

*'  It  having  been  agreed,  in  pursuance  of  the  recom- 
mendation of  the  magistrates  at  their  meeting  at  Which" 
nor  Bridges  on  Saturday  last,  that  the  votes  of  the 
members  should  be  taken  at  the  next  club  meeting  to 
be  held  on  the  17th  December  instant,  for  a  surgeon  to 
the  club,  you  are  requested  to  attend  to  give  your  vote 
on  that  occasion." 

The  meeting  was  attended  by  the  present  Defendants, 
who  were  stewards,  the  rest  of  the  committee,  and  by 
a  very  large  majority  of  the  members  of  the  society; 
and  at  such  meeting,  fifly-three  voted  for  Garner^  eleven 
were  neuter,  and  three  voted  for  the  rival  surgeon. 

The 
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The  Plaintiff,  before  the  action  was  brought,  de- 
manded the  money  of  the  Defendants,  who  refused  to 
pay  him,  alleging  that  the  committee  considered  Mr. 
Ferryhougb  to  be  the  legal  doctor. 

The  question  for  the  opinion  of  the  Ck)urt  was.  Whe- 
ther the  Plaintiff  was  entitled  to  recover  from  the  said 
Defendants  the  said  sum  of  15^  95.  above  demanded,  or 
any  and  what  part  thereof  ?  If  the  Court  should  be  of 
opinion  that  the  Plaintiff  was  so  entitled,  the  verdict 
was  to  stand  for  such  sum  as  they  should  think  fit ;  if 
not,  a  nonsuit  was  to  be  entered. 
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Garner 

V, 

Shelley. 


Spankie  SerjL,  for  the  Plaintiff,  was  stopped  by  the 
Court 

Russell  Seijt  for  the  Defendants,  contended,  first, 
that  under  the  second  rule  for  settling  all  disputes,  &c 
the  committee  had  the  power  to  dismiss  the  doctor 
without  the  concurrence  of  the  rest  of  the  society,  and 
that,  if  SO)  the  Plainti£^  having  been  duly  dismissed,  was 
incompetent  to  maintain  the  present  action  ; 

And,  secondly,  that  at  all  events,  the  Defendants, 
having  acted  under  the  orders  of  the  committee  in  re- 
fusing to  pay  the  Plaintiff,  were  not  liable  to  be  thus 
sued.  The  59  G.  S.  c.  128.  s,  9.  made  the  rules  of  the 
society  binding,  subject  to  an  appeal  under  dS  G.  S. 
c:.54.  5.15.;  and,  after  Femyhougk  had  been  duly  ap- 
pointed, the  Defendants  would  have  no  answer  to  an 
action  by  him  for  the  very  sum  now  claimed  by  the 
Plaintiff. 


Best  C.  J.  I  am  of  opinion  that  this  action  is  main- 
tainable. It  does  not  appear  that  the  matter  in  which 
the  committee  have  taken  upon  themselves  to  decide,  is 
a  dispute  or  grievance  which  it  was  within  their  pro- 

L  1  4  vince 
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vince  to  determine  on ;  and  the  jnry  have  found  in 
effect,  that  they  were  not  acting  so  much  with  a  view  to 
remedy  a  grievance,  as  to  promote  a  job  for  bring- 
ing in  OS  medical  attendant  a  friend  of  some  of  the 
influential  members.  Then  the  parties  go  before  a 
magistrate,  a  meeting  is  convened  pursuant  to  his  re- 
commendation,  and  it  is  agreed,  by  a  gwat  majority  of 
the  society,  that  the  Plaintiff  shall  be  restored.  After 
that,  what  had  been  done  before^^  was  undone.  As  to 
any  claim  of  Femyhough^  if  the  defendants  pay  him, 
they  will  do  so  in  their  own  wrong ;  but,  at  all  events, 
paying  the  wrong  person  will  not  exonerate  them  from 
paying  the  right. 


Park  J.  concurred. 

BuRROUOH  J.  To  have  given  any  colour  to  the 
dismissal  of  the  Pluntifl^  there  should  have  been  a 
summons,  evidence,  and  hearing.  There  is  no  proof  that 
the  dismissal  was  authorized,  and  our  judgment  must  be 
for  the  Plaintiff. 


Oaselee  J.  concurred. 


Judgment  for  the  Plaintiff. 
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J.  Evans  v.  Whtle.  May  %u 

nPHE  Defendant  guaranteed  the  Plaintiff,  to  the  extent  Defendant 

of  50/.,  payment  for  any  gold  he  might  supply  to  guarmteed  the 
Evan  Evansj  a  working  goldsmith,  for  the  purpose  of  ^o^^t^ 
carrying  on  his  business.  which  PUintiff 

Aaer  supplying  Eoan  Evans  for  some  time,  the  Plain-  f  ^'^^g^for 
tiff,  upon  the  application  of  E.  £.,  discounted  certain  the  purposes 
bills  of  exchange  for  him,  and  furnished  the  amount  of  ^^.^^* 
the  bills,  pardy  in  money,  and  pardy  in  gold,  deducting  ^^mit^  ^^^ 
from  the  gold  the  usual  charge  for  credit  for  the  length  for  the  gold- 
of  time  the  bills  had  to  run,  and  from  the  money,  in-  •™i'^>  «>^ 
terest  at  the  same  rate.    Evan  Evans  did  not  indorse  the  them  partly 

bills,  but  the  gold  was  applied  by  him  in  the  purposes  Sol<^»  ^^ 

r.  ,  .    ,      .  partly  money: 

of  his  busmess.  Se^Wwa. 

The  bills  having  been  dishonoured,  the  Plaintiff  sued  applied  to  the 
the  Defendant  on  his  guarantee.     At  the  trial  before  ^jT''^^!^ 
Best  C.  J.,  London  sittings  after  Hilary  term,  it  was  gddsmith  did 
objected,  on  the  part  of  the  Defendant,  that  tiie  Plam-  ^  '^^on^ 
tiff's  gold,  although  applied  by  E.  E.  to  the  purposes      Held^that 
of  his  business,  was  not  sold  by  the  Plaintiff  to  him  for  the  Defendant 
the  carrying  on  of  that  business  within  the  meaning  of  ^^UJyj**^ 
the  guarantee,  but  was  in  efiect  part  of  the  purchase-  guarantee  for 
•noney  paid  by  the  Plaintiff  for  bills  he  had  discounted,  ^f^/^ 
and  which,  having  so  purchased  without  E.  £.'s  indorse- 
ment, he  had  taken  at  his  own  risk. 

The  learned  Chief  Justice,  however,  thinking  the 
transaction  a  supply  of  gold  within  the  terms  of  the 
guarantee,  a  verdict  was  found  for  the  Plaintiff;  which 

Wilde  Serjt,  upon  the  grounds  urged  at  the  trial, 
obtained  a  rule  nisi  to  set  aside. 

Taddy 
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Taddy  Seijt.  shewed  cause.  The  fiu:t  that  the  gold 
was  applied  in  E.  E.*s  business,  is  conclusive  to  shew 
that  the  supply  was  within  the  meaning  of  the  guarantee. 
E.  E.  was  to  be  the  original  creditor :  it  was  con- 
templated that  credit  should  be  given  to  him  to  the 
extent  of  50/. ;  and  the  mode  in  which  he  should  pro- 
pose to  make  his  payments  in  the  first  instance  could 
not  alter  the  nature  of  the  transaction,  or  aggravate  the 
Defendant's  responsibility.  Gold  was  to  be  famished ; 
E.  E.  was  to  pay  for  it  if  he  could,  and  if  not,  the  De- 
fendant. The  gold  was  furnished :  £.  E.  attempted  to 
pay  for  it  by  bills  not  due  (allowing  for  the  discount),  and, 
those  bills  failing,  the  Defendant  is  liable.  Gold  was 
to  be  transferred  by  the  Plaintiff  to  £•  £•  for  value  from 
jE.  E.  or  the  Defendant :  the  transaction  is  the  same  in 
substance^  whether  die  Plaintiff  be  called  the  purchaser 
of  the  bills  with  gold,  or  £.  £.  the  purchaser  of  the 
gold  with  bills.  At  all  events,  the  Raintiff  was  to  have 
the  value  of  his  goods  secured  to  him;  and,  having 
failed  to  obtain  it  firom  EL  J5.,  he  is  entitled  to  it  from 
the  Defendant  under  his  guarantee. 

It  might  have  been  otherwise  if  the  gold  had  been 
taken,  not  for  the  purposes  of  trade,  but  merely  to  raise 
money ;  of  that  there  was  no  evidence,  and  the  fact  of 
its  having  been  employed  in  the  trade  negatives  the 
supposition. 


Wilde.  Guarantees  are  to  be  construed  strictly,  and 
a  mere  surety  is  not  to  be  made  liable  by  any  implied 
extension  of  the  terms  of  his  engagement. 

Although  the  gold  was  applied  in  E.  E.*3  trade,  there 
is  a  manifest  distinction  between  one  who  supplies  gold, 
trusting  to  the  buyer  for  the  payment  of  the  value,  and 
one  who  buys  bills  of  exchange  by  discounting  them, 
and  looks  for  his  profit  solely  to  the  parties  liable  on 
the  bills.     That  the  Plaintiff  did  so  in  this  case  is  clear 

from 
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from  his  not  requiring  E.  E.*8  indorsement  to  the  bills; 
and  whether  he  paid  for  those  bills  by  money,  or  gold, 
or  goods,  is  perfectly  indifferent:  it  is  a  transaction  in 
which  he  is  buying  the  bills  at  his  own.  risk,  and  not 
one  in  which  he  is  selling  the  money,  or  the  gold,  or 
the  goods,  on  the  credit  of  the  person  who  takes  them. 
If  so,  although  it  is  a  mode  by  which  gold  has  been 
transferred  for  value  from  the  Plaintiff  to  E.  E^  it  is 
not  a  mode  witliin  the  terms  or  meaning  of  the  guarantee. 
In  Endt/  v.  I^e  (a),  where  one  of  two  partners  drew 
bills  of  exchange  in  his  own  name,  which  he  procured 
to  be  discounted  with  a  banker  through  the  medium  of 
the  same  agent  who  procured  the  discount  of  other 
bills  drawn  in  the  partnership  firm  with  the  same  banker, 
it  was  holden,  the  latter  had  no  remedy  against  the  part- 
nership, either  upon  the  bills  so  drawn  by  the  single 
partner,  or  for  money  had  and  received  through  the 
medium  of  such  bills ;  though  the  proceeds  were  carried 
to  the  partnership  account;  the  money  having  been  ad- 
vanced solely  on  the  security  of  the  parties  whose  names 
were  on  the  bills  by  way  of  discount,  and  not  by  way  of 
loan  to  the  partnership;  though  the  banker  conceived  at 
the  time  that  all  the  bills  were  drawn  on  the  partnership 
account  And  in  Exparte  Isbester  (6),  A.y  the  payee  of 
a  bill  of  exchange,  indorsed  it  blank  and  delivered  it 
to  J3.;  B.  wrote  above  the  blank  indorsement,  pay  C.  or 
order;  B.  took  up  the  bill  after  a  commission  of  bank- 
rupt had  issued  against  the  acceptor.  His  petition,  that 
he  might  be  at  liberty  to  prove  it  under  the  commis- 
sion, was  dismissed.  So  that  here  is  clearly  no  debt  due 
from  E.  E.  for  gold  sold,  which  was  all  the  guarantee 
contemplated. 


EVAMS 

Whylb. 


Best  C.  J.     The  opinion  which  I  entertained  at  the 
trial  has  been  changed,  and  I  think  this  rule  ought  to 


(a)  isEajtty. 


(if)   iRojCfii, 
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be  made  absolute.     This  is  an  action  on  a  guarantee, 
touching  the  sale  of  gold  from  the  Plaintiff  to  "Evan 
Evans ;  and  it  was  understood  between  the  parties,  that 
the  gold  furnished  to  Evan  Evans  was  to  be  used  in  his 
trade.     The  question  which  has  arisen   is.  Whether 
gold  advanced  by  the  Plaintiff,  together  with  money  in 
discounting  bills  for  Evan  EvanSf  is  gold  supplied  within 
the  meaning  of  the  guarantee  ?    I  think  it  is  noL     The 
Defendant  only  meant  to  pay  for  such  gold  as  was  sold 
to  the  original  debtor :  this  was  not  sold  by  the  Plaintiff, 
but  paid  on  the  purchase  of  bills  of  exchange,  and  the 
cases  cited  clearly  establish  the  distinction  between  pay- 
ment for  goods  by  bills,  and  transferring  bills  when  tbqr 
are  discounted.     This,  therefore,  was  not  a  transaction 
within  the  meaning  of  the  guarantee,  by  which  the 
Defendant  was  proposed  to  be  responsible  for  gold  sold 
to  Evan  Evans  in  the  way  of  his  trade.     Guarantees 
ought  to  receive  a  strict  construction ;  and  they  should 
be  so  drawn  up  as  to  embrace  in  terms  the  dealing  in- 
tended to  be  guaranteed. 


Park  J.  The  distinction  is  to  be  collected  from  the 
cases  which  have  been  cited.  If  a  party  sells  goods^ 
and  takes  for  them  a  bill  of  exchange  which  is  not 
honoured,  he  is  remitted  to  his  original  consideration; 
but  if  he  discount  bills  for  money  to  one  who  does  not 
even  indorse  them,  it  is  a  purchase  of  the  bills  at  his 
own  risk. 

The  rest  of  the  Court  concurred,  and  the  rule  for  a 
new  trial  was  made 

Absolute. 
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Terrington,  Assignee  of  Pullan^  a  Bankrupt,      Maj  %%. 
V.  Hargreaves  and  Others. 


T  T  PON  an  action  by  the  Plaintiff,  as  'assignee  of  Pul'  The  bankrupt 

Ian  a  bankrupt,  commenced  in  Trinity  term  1827  *ct,  6C4. 
against  the  Defendant  for  money  had  and  rec^ved,  the  |J  Tttromec" 

jury,  at  the  trial  before  Best  C.  J.,  Ijcmdxm  sittings  after  tive. 

Trii«f-pfi-Li-itt 

last  Michaelmas  term,  found  the  following  special  ver-  ^1,^,^  ^^    * 

diet:  —  That  the  said  Richard PvUanj  the  bankrupt,  on  bankmptcy 

the  26th  of  June^  in  the  year  of  our  Lord  1822,  was,  and  *?^  P^^^ 

for  some  time  before  that  day  had  been,  a  trader  within  and  the  bank- 

the  meaning  of  the  bankrupt  laws,  at  LeedSy  in  the  conn^  ">pt  P^<1  the 

of  York.     That,  on  that  day,  he  was  indebted  to  the  ^o*kncw  of 

Plaintiff,  Richard  Terringtonj  the  petitioning  creditor,  his  intdveiiqr, 

under  the  commission  afterwards  issued  aindnst  him,  in  ^  **^°^  ^^ 

money  Jlu' 
the  sum  of  1100/.   and   upwards.     That  being  such  gustA»i^%%9 

trader,  and  being  so  indebted  to  the  said  Richard  Ter^  ^^  acommif- 
rington^  afterwards,  on  the  26th  day  of  June  1822,  the  ^^  aMuntt 
said  Richard  PvUan  became  bankrupt  within  the  true  the  bankrupt 
intent  and  meaning  of  the  statutes  then  in  force  con-  S-^"JJ[f*i* 
ceming  bankrupts.      That  a  commission  of  bankrupt  asngnees could* 
was  issued  against  him,  dated  the  15th  day  of  May  not,  tubte- 
1823,  under  which  he  was  duly  declared  a  bankrupt;  2mc  whait^ 
and  that  the  Plaintiff  and  William   White  (whom  the  6G.4.  c.i6. 

Plaintiff  hath  survived)  became  and  were  assignees  of  ^°^  ^® 

operation,  sue 

the  estate  and  effects  of  the  said  bankrupt,  according  to  the  Defendant 
the  force,  form,  and  effect  of  the  said  statutes,  and  the  ^  money  had 
said  Plaintiff  now  is  assignee  of  the  said  estate  and        '^^^ 
effects.     That  the  said  Richard  PuUan  was  insolvent  in 
the  month  of  February  1822,  and  remained  so  insolvent 
until  the  issuing  of  the  said  commission  of  bankrupt. 
That  the  ^d  Defendants,  on  the  4th  day  of  August 

1822, 
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1829.        1822,  received  from  the  said  Bichard  Ptdlan  the  sum 

J_   '  of  165/.  Is.  6d^  beinff  the  first  instalment  of  a  debt 

V.  doe  to  them,  for  which  they,  with  other  creditors,  had, 

Hargheaves.  on  the  21st  day  of  March  preceding,  agreed  to  take  the 

said  Richard  PuUan^s  notes,  payable  at  four,  eight, 
twelve,  and  sixteen  months.  And  that^  at  the  time 
when  they  so  received  the  said  sum  of  165/.  75.  6iL, 
they  knew  that  the  said  Bichard  Pullan  was  insolvent^ 
but  did  not  know  that  he  had  committed  any  act  of 
•  bankruptcy. 

Wilde  Seijt  for  the  Plaintiff.  With  respect  to  pay- 
ments made  by  a  bankrupt  after  an  act  of  bankruptcy, 
and  before  a  commission  sued  out  agunst  him,  the  6  6.4. 
c.  16.  ^.82.  is  not  retrospective^  where,  as  in  the  pi^ 
sent  case,  the  commission  was  sued  out  before  that  aa 
came  into  operation.  Section  185.  enacts,  ^'  That  no- 
thing herein  contained  shall  render  invalid  any  commis- 
sion of  bankruptcy  now  subsisting^  or  which  shall  be 
subsisting  at  the  time  this  act  shall  take  eflfect,  or  any 
proceedings  which  may  have  been  had  thereunder,  or 
upon  or  against  any  bankrupt  against  whom  any  com- 
mission has  or  shall  have  been  issued,  except  as  is 
herein  specifically  enacted."  The  assignees,  under  a 
commission  sued  out  previous  to  the  act,  had  an  exist- 
ing right  at  the  time  the  act  passed ;  and  the  cases  in 
which  it  is  specifically  provided  the  act  shall  have  a 
retrospective  operation,  as  in  sections  112.  123.  181., 
exclude  the  possibility  of  giving  it  such  an  operation  in 
any  cases  not  expressly  provided  for. 

It  is  true^  the  expression  ^^  payments  made^'*  in  s*  82., 
as  contrasted  with  heretrfter  to  he  madej  may  seem  of  itself 
to  have  an  express  retrospective  operation,  as  the  Court 
appears  to  have  thought  in  Churchill  v.  Creese,  (a)     But 

when 


I 
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when  the  word  made  in  the  eighty-second  section  is  con-        1829. 
nected  with  the  language  of  the  lS5th  section,  touching  "  ^^ 

the  validity  of  existing  rights,  it  may  be  easily  satisfied  v. 

by  confining  it  to  cases  where  the  payment  has  been  Hargreavm. 
made  before  the  act  came  into  operation,  and  the  com- 
mission has  been  sued  out,  and  the  action  in  respect  of 
the  payment  commenced,  subsequently  to  the  acts 
coming  into  operation.  In  such  case,  as  the  assignees 
under  such  subsequent  commission  would  have  had  no 
existing  right  at  the  time  the  act  came  into  operation, 
the  word  made  in  the  eighty-second  section  might  have 
its  retrospective  efi*ect  consistently  with  the  provisions  of 
s.  135.,  and  with  the  general  principle  which  precludes 
a  law  from  having  an  ex  post  facto  operation,  unless 
where  its  terms  are  precise  to  that  effect  But  where 
the  commission  has  been  sued  out,  as  well  as  the  pay- 
ment made,  before  the  act  came  into  operation,  and  the 
assignees  under  such  commission  will  consequently  have 
been  in  possession  of  any  existing  right  to  sue  under 
the  old  law  in  respect  of  such  payment,  it  will  be  a 
violation  of  the  lS5th  section,  and  not  in  conformity 
with  the  eighty-second,  to  give  it  a  retrospective  effect 

MereoDether  Seijt.,  contrdf  relied  on  ChurchiUy.  Crease^ 
contending  that  the  word  made^  as  contrasted  with  here^ 
iifter  to  be  made,  could  only  have  a  retrospective  oper^ 
ation,  and  that  the  eighty-second  section  had  made  no 
distinction  between  the  two  classes  of  commissions  in 
that  respect 

Best  C.  J.  If  I  am  in  error,  as  thb  ease  is  on  a 
special  verdict,  my  error  may  be  set  right,  but  I  enter- 
tain still  the  opinion  expressed  in  Churchill  v.  Cretue^ 
which  cannot,  I  think,  be  distinguished  firom  the  pre- 
sent case.    The  pdnt  has  been  wdl  aligned.    It  has 

been 
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1829.       been  coatended  on  ihe  one  sid^  and  conceded  .4n:die 

'^jgggoDA^^   Other,  that  the  provisions  of  a  stpitute  caanoi-  be  t»-' 

vi  trospective  unless  declared  to  be  so  by  expresa  wordi. 

^^^*"'"*^^^^  I  accede  to  that  position ;  but  there  are  words  ki  the 

eighty-second  section  which  expressly  render  that  sec- 
tion retrospective,  and  which  have  no  meaning  onlcv 
such  a  construction  be  adopted.  An  ingenious  argu- 
ment  has  been  used,  to  shew  that  sense  may  be  made 
of  those  words  without  giving  them  a  retrospective 
operation  under  circumstances  such  as  the  present ; .  and, 
if  that  could  be  done,  I  should  agree  in  the  coBdmuoQ 
which  the  counsel  for  the  Plaintiff  has  atteaqUed  ta 
establish;  but  the  words  of  the  section  ar%  ^'tbatatt 
payments  really  and  bondjide  made,  or  which  shall  heftf 
after  be  made,  by  any  bankrupt^  or  by  any  person  on  his 
behalf  before  the  date  and  issuixig  of  the  commission 
against  such  bankrupt,  to  any  creditor  of  such  bankcapfc 
(such  payment  not  being  a  fraudulent  preference  of  such 
creditor),  shall  be  deemed  yalid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed ; 
and  such  creditor  shall  not  be  liable  to  refund  the  same 
to  the  assignees  of  such  bankrupt,  provided  the  person 
so  dealing  with  the  said  bankrupt  had  not,  at  the  time 
of  such  payment  by  or  to  such  bankrupt,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  committed."  To 
what  time  does  that  relate  ?  To  the  time  of  passing  the 
act,  or  to  the  present  time  ?  In  Churchill  v.  Crease^  I  am 
reported  to  have  said,  ^^  Unless  the  eai4)re8sion,  ^paytaeDt$ 
made^  refer  to  a  period  anterior  to  the  passing  of  the 
act,  theexpression,  ^  hereafter  to  be  made,'  is  altogether 
nugatory.  It  seems  to  me,  therefore^  that  the  legislators  * 
contemplated  all  payments  actually  made  at  the  time 
the  act  came  into  operation."  I  think  I  must  have  been 
misunderstood,  and  that  I  could  not  have  let  fall  sudi 
an  expression ;  at  all  events,  I  did  not  intend,  upon  that 

occasion 


^ 
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occasion  to  say,   diat  the  expression  paifments  made       1829. 
must  be  nugatory  unless  it  referred  to  a  period  anterior  ^J"    '  '    ' 
to  the  passing  of  the  act,  but  merely  that  the  words,  pm/-  ^^ 

ments  made^  must  apply  to  some  time;  that  they  could  ap-  Hargreaves. 
ply  to  no  other  time  than  that  of  passing  the  act;  and,  if 
so,  must  comprehend  payments  made  before  that  time. 

The  section  is  not  so  clear  as  it  might  be,  but  it  is 
not  easy  to  put  any  other  interpretation  on  it. 

« 

Park  J.  Payments  made  must,  according  to  the 
common  meaning  of  the  words,  be  construed  retro- 
spectively, and  hereafter  to  be  made,  prospectively.  I  see 
no  reason  to  alter  the  opinion  I  expressed  in  Churchill  v. 
Crease. 

BuRROUGH  J.  Made,  succeeded  as  it  is  by  herectfter 
to  be  madef  must  mean,  made  before  the  act 

Gaselee  J.  concurred. 

Judgment  for  the  Plaintiff. 


HoviLL  V.  Stephenson.  JJfof  45. 

T^HIS  was  an  action  upon  a  charter-party.     At  the  Where  the 
trial  before  Park  J.,  London  sittings  after  Hilary  ^^^  ^^  ^ 
term,  it  appeared  that,  after  the  execution  of  the  instru-  duuter-party, 
ment»  the  attesting  witness  was,  by  agreement  with  the  ^^^"J^^ 
Plaintiff,  admitted  to  a  share  of  the  profits  which  the  attesting  wit- 
Plaintiff  expected  to  arise  from  his  bargain.     An  object  »«»•  *°  >«'««•* 

t  1  rTi.        -^  J  intheadven- 

tion  was  taken  to  the  competency  of  the  witness,  and  ^^^^  ^y^^ 

his  evidence  was  rejected,  he  having  refused  to  release  quently  to  the 

execution  of 

the  instnunent,  Held,  that  evidence  of  his  handwriting  was  inadmissible. 

Vol.  V*  Mm  his 
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1829*  bis  interest     It  was  then  proposed  to  prove  bis  handr 

\j  ^  ''  writing.     This  proof  was  objected  to,  and  the  objectioa 

^.  allowed  by  Park  J.,  who  tried  the  cause*    The  Plaintiff, 

Stephenson,  not  being  able  to  prove  the  charter-party,  was  nonsuitecL 


Tadcb/  Seijt.  obtained  a  rulenm  to  set  aiside  this.  Dim- 
suit,  on  the  ground  that  the  evidence  offered  by  the 
Plaintiff  had  been  improperly  rejected. 

Wilde  Seijt  shewed  cause.  The  testimony  of  the 
attesting  witness,  and  the  evidence  of  bis  handwriting 
were  both  properly  excluded.  It  would  be  most  mia* 
chievous  if  a  party  could  be  allowed  to  place  ia  the 
box  a  witness  to  whom  he  himself  had  given  an  interest 
in  the  event  of  the  cause ;  and  it  would  be  equally  . 
mischievous  if,  by  mere  proof  of  his  handwritings  he. 
could  withdraw  from  interrogation  a  witness  whom  it 
might  be  material  to  his  opponent  to  examine.  A  case 
such  as  the  present  does  not  fall  within  any  of  the  ex- 
ceptions which  permit  examination  of  an  interested 
witness,  or  proof  of  his  handwriting.  As  where,  subse- 
quently to  the  execution  of  the  instrument,  the  witness 
becomes  interested  by  operation  of  law ;  as  by  becom- 
ing executor  or  administrator.  Goss  v.  Tracer/,  (a)  In 
Honeywood  v.  Peacock  (d),  as  the  defendant  knew  of  the 
situation  in  which  the  attesting  witness  stood,  and  yet 
desired  him  to  attest,  it  was  holden  he  should  not  after- 
wards be  allowed  to  object  to  his  testimony.  But  the 
general  principle  on  which  an  attesting  witness  is  ex- 
cluded from  giving  testimony  if  interested,  and  proof  of 
his  handwriting  is  rejected,  was  established  in  Swire 
v.  BeU  (c),  and  has  not  been  departed  from.  And  in 
Forrester  Y.  Pigou{d\  the  first  underwriter  upon  a  policy. 


(a)  I  P.  fVms.  287.  (c)  s  T,  R.  371. 


who 
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\¥ho  had  paid  the  loss  upon  an  understanding  that  I|e  1829. 
was  to  be  repaid  in  the  event  of  the  action  against  '  ^  "^ 
another  underwriter  failing,  was  held  an  incompetent  v, 

witness.  Stephenson. 

Taddy.  The  original  object  of  calling  the  attesting 
witness  was,  not  so  much  to  shew  the  circumstances 
attending  the  execution  of  the  instrument,  as  the  signa^ 
ture  of  the  party  executing.  If  the  witness  had  been 
rendered  interested  with  a  view  to  giving  him  an  im- 
proper bias,  if  there  were  any  fraud  in  the  transaction, 
that  might  be  a  ground  for' rejecting  him,  and  proof  of 
his  handwriting.  But  here  the  Plaintiff  concealed 
nothing,  and  fraud  was  never  imputed.  To  exclude  all 
proof  of  the  deed  under  such  circumstances  could  answer 
no  good  purpose,  and  must  work  great  injustice.  If 
prodf  of  the  witness's  handwriting  may  be  admitted 
where^he  becomes  a  general  partner  with  the  party  suing, 
it  is  not  easy  to  say  why  it  should  not  b^  admitted, 
when  he  becomes  partner  only  in  the  particular  ad- 
venture, inasmuch  as  his  interest  in  the  latter  case  is 
only  a  fraction  of  his  interest  in  the  former. 

In  Godfrey  y.  Narris{a\  where  the  attesting  witness 
to  a  bond  sued  as  administrator  to  the  obligee,  no  dis- 
tinction was  made  as  to  the  source  whence  the  interest 
proceeded,  although  it  was  urged  that  he  might  have 
permitted  another  to  take  out  administration :  and  proof 
of  his  handwriting  was  admitted.  And  in  Buckley  v. 
Smitk  {b)j  proof  of  the  attesting  witness's  handwriting 
was  admitted,  although  it  was  clearly  by  act  of  the  party 
that  she  had  become  interested,  for  the  plaintiff  had 
married  her.  Swire  v.  Bell  turned  on  the  circumstance 
that  the  witness  was  interested  at  the  time  of  the  ex- 
ecution of  the  deed,  as  well  as  at  the  time  of  the  trial. 

Cur.  adv.  vidt. 

{a)  X  Str.  34.  (fi)  a  JJ//.  697. 

M  m  2  Best 
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1829.  Best  C.  J.    This  is  an  action  upon  a  charter-party. 

'  '         After  the  execution  of  the  instrument,  the  attestmg 

V.  witness  was,  by  agreement  with  the  Piiuntiff  admitted 

Stephenson,  to  a  share  of  the  profits  which  the  Plaintiff  expected  to 

derive  from  his  bargain.     An  objection  was  taken  to  the 

competency  of  the  witness,  and  his  evidence  was  rejected, 

he  having  refused  to  release  his  interest     It  was  then 

proposed  to  prove  his  handwriting :  this  proof  was  obr 

jected  to,   and  the  objection  allowed  by  my  brother 

Park^  who  tried  the  cause.     The  Plaintifi^  not  being 

able  to  prove  the  charter-party,  was  nonsuited. 

A  motion  has  been  mode  to  set  aside  thb  nonsuit. 
My  brother  Burrough  was  absent  when  this  case  was 
argued,  but  the  rest  of  the  Court  are  of  opinion  that  this 
evidence  was  properly  rejected. 

There  are  many  cases  where  a  subscribing  witness 
has  acquired  an  interest  after  the  execution  of  the  in- 
strument attested  by  him,  in  which  it  has  been  decided 
that  proof  of  his  handwriting  may  be  received  to  establish 
such  instrument. 

The  handwriting  of  a  subscribing  witness  who  has 
been  appointed  an  executor  or  administrator,  or  has 
married  the  person  to  whom  the  instrument  was  given, 
has  been  allowed  to  be  proved.  We  do  not  dispute 
the  authority  of  any  of  those  decisions ;  on  the  contrary, 
we  should  be  disposed  to  extend  the  principle  established 
by  them  to  the  case  of  a  man  entering  into  a  partnership, 
and  becoming  interested  in  instruments  by  acquiring  a 
share  in  the  credits,  and  taking  upon  himself  the  respon- 
sibilities of  the  firm  of  which  he  becomes  a  member. 

Necessityjrequires  that,  in  all  these  cases,  such  evidence 
should  be  received,  as  otherwise  parties  must  lose  the 
rights  secured  by  the  instruments  attested,  or  forego  ac- 
cepting of  situations  most  important  to  their  welfare. 

It  would  be  a  hard  thing,  if  the  law  were  to  say  that  a 
man  should  not  become  an  executor  or  administrator,  or 

accept 
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accept  a  beneficial  partnership,  without  giving  up  debts        1829. 

due  to  the  estates  in  which  he  has  acquired  an   in-     \.  ^  '    ' 
_       .  Hovux 

terest     But,  in  the  present  case,  the  witness  has  only  ^, 

obtained  an  interest  in  the  contract  which  he  was  to  Stephenson. 

prove,  and  that  interest  he  derived  immediately  from 

the  Plaintiff,  who  proposed  to  call  hitn.     The  Plaintiff 

cannot  complain  that  his  witness  is  disqualified,  when  he 

himself  has  been  the  cause  of  his  disqualification. 

That  the  interest  was  considered  by  the  witness  to 
be  so  valuable  as  to  be  likely  to  affect  his  testimony, 
is  proved  by  the  circumstance,  that  he  refused  to  re- 
lease it.  It  would  be  improper  to  allow  a  plaintiff  to 
give  such  an  interest  to  a  person,  in  the  particular  trans- 
action in  which  he  is  obliged  to  call  him  as  a  witness, 
as  is  likely  to  bias  his  testimony. 

A  learned  writer  (who  has  devoted  too  much  of  hb 
time  to  the  theory  of  jurisprudence,  to  know  much  of  the 
practical  consequences  of  the  doctrines  he  has  published 
to  the  world,)  has  said,  that  interest  should  only  operate 
against  the  Credit,  and  not  be  an  objection  to  the  com- 
petency of  a  witness.  This  doctrine  is,  however,  con- 
ti^ary  to  our  law ;  for,  according  to  that  law,  a  direct 
interest  to  the  smallest  amoutit  in  aiiy  person,  will 
prevent  such  person  from  being  examined  as  a  witness. 

This  rule  does  not  stand  upon  the  principle  that  Mr. 
Starkie  supposes,  viz.  that  the  law  can  make  no  distinc- 
tion between  the  degrees  of  interest ;  but  upon  this,  that 
if  the  party  declines  releasing  his  interest,  whatever 
may  be  its  amount,  it  seems  that  he  feels  it  of  im- 
portance to  him,  and  therefore  cannot  be  trusted  as 
a  witness  in  a'  suit  instituted  for  the  recovery  of  it. 
A  feeling  of  interest  will,  in  spite  of  the  utmost  efforts 
of  the  most  conscientious  man,  often  so  warp  his  me- 
mory, as  to  prevent  him  giving  an  accurate  account  of 
any  transaction  in  which  he  is  concerned. 
'     Considering  the  interest  of  parties,  and  that  which  is 

M  m  S  of 


498  CASES  w  EAST£R  TERM 

1829.        of  still  more  importance  —  the  interests  of  the  public  aod 
~  of  religion,   which  require  that  every  possible  meaos 

9.  should  be  used  to  prevent  false  evidence,  the  law  can- 

Stephenson,   not  be  too  strict  in  excluding  the  testimony  of  interested 
witnesses.     It  is  true  that  prejudices  will  often  influence 
the  mind  of  a  witness  as  much  as  interest ;  but  this  b 
an  evil  that  cannot  be  remedied.     If  we  want  the  tes- 
timony of  witnesses,  we  must  be  content  to    take  it 
with  all  the  defects  that  the  infirmities  of  those  who 
give  it  may  occasion.     We  may  require  a  witness  to 
release  his  interest,  but  we  cannot  compd  hioi  to  re- 
lease himself  from  his  prejudices^     Because  we  cannot 
do  all  we  wish,  we  should  not  fail  to  do  all  we  can  to 
get  at  truth. 

The  case  of  Forrester  v,  Pigou  is  stronger  than  the 
present  The  plaintiff  in  that  case. gave  the  witnoas 
an  interest  after  the  cause  of  action  accrued,  without 
the  privity  of  the  defendant,  and  yet  the  Court  would 
not  allow  the  defendant  to  call  him.  If  a  plaintiff  in 
such  a  case  as  this  had  a  right  to  say,  you  must  either 
allow  me  to  call  a  witness  whom  I  have  rendered  in- 
terested to  support  my  claim,  or  allow  me  to  prove  his 
handwriting,  you  put  a  defendant  under  the  necessity 
of  having  a  case  proved  against  him  by  an  interested 
witness,  or  giving  up  the  opportunity  of  obtaining  a 
knowledge  of  any  circumstances  that  occurred  at  the  time 
of  the  execution  of  the  instrument  by  the  cross-examin- 
ation of  the  attesting  witness. 

Let  the  rule  for  setting  aside  the  nonsuit   be  dis- 
charged. 

Rule  discharged  accordingly. 
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1829. 


Knowles  v.  Blake  and  Thomas.  *      Maj  30. 

JDESCUE.     At  the  trial  before  Garrm  B.,  \Bst  Sussex  Plaintiff  di«. 
assizes,  it  appeared  that  the  Plaintiff's  son,  having  ^P^^^y  *". 
seen  the  Defendant  Blake*s  horses  trespassing  iu  his  tie  damage- 
father's  field,  was  in  the  act  of  driving  them  to  the  ^«*»*n^  *»d 
pound,  when  he  left  them  for  the  purpose  of  apprizing  p^^c  Defend- 
the  Defendant  Stake  of  what  had  happened.  ant :  during 

While  he  was  out  of  sight  on  this  errand,  the  horses    -    *  ^^^ 
strayed   from  the  Plaintiff's  field  into  the  Defendant  escaped  for 
Blake* 8  shrubbery,  where  they  remained  nearly  half  an  half  «» hour 
hour ;  at  the  expiration  of  which  time,  the  Plaintiff's  ^n^',  ground, 
son,  having  failed  to  obtain  redress  from  Blake^  drove  whence  Plain- 
the  horses  out  of  the  shrubbery   into   die  Plaintiff's  J|,^,''li^ve"'* 
yard,  whence  they  were  shordy  afterwards  rescued  by  them  to  his 
the  Defendants.  ^^  7^  • 

Thomas  suffered  judgment  by  default  .    having  taken 

It  was  objected  that  here  was  no  rescue,  because  the  them  thence, 

distress  had  been  abandoned  by  the  Plaintiff's  son's  al-  *  ^® 

^  rescue. 

lowing  the  cattle  to  escape  into  and  remain  in  the  shrub- 
bery, whence  he  had  no  right  to  remove  them. 

A  verdict  was  found  for  the  Plaintiff,  sutgect  to  a' 
motion  to  set  it  aside. 

Cross  Serjt  accordingly  moved  to  set  aside  the  ver- 
dict, and  enter  a  verdict  for  the  Defendant  instead. 

He  contended,  that  there  had  been  no  sufficient  distress 
of  the  horses  in  the  first  instance,  no  declaration  of  any 
intention  to  distrain  having  been  made  at  the  Ume ;  but 
if  there  had  been  a  distress,  it  was  abandoned  when  the 
horses  were  permitted  to  escape  into  and  remain  in 
Blake's  dirubbery;   and   the   second   caption  being  a 

M  m  4  trespass^ 
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Knowlss 
Blakb. 


trespass,  the  Defendants  had  not  been  guilty  of 
According  to  Lord  Coke  {a\  <^  If  the  cattle  themaeLTes^ 
after  the  view,  go  out  of  the  fee,  or  if  the  tenant  after 
the  view  remove  them  for  any  other  cause  than  to  pre* 
vent  the  lord  of  his  distress,  then  cannot  the  lord  di»* 
train  out  of  his  fee^  and  if  he  doth,  the  tenant  msf  make 


rescous. 


99 


Jndrem  Seijt,  corOrcL  No  precise  form  of  words  b 
necessary  for  a  distress.  It  is  sufficient  if  the  inteot  to 
distrain  be  manifest.  Clement  v.  MUner.  (6)  {^Best  C  J. 
That  point  was  decided  in  Wood  v.  Baffin.  (r)3  Then, 
^^  if  the  tenant  or  any  other,  to  prevent  the  lord  to  dia* 
trejrne,  drive  the  cattle  out  of  the  fee  of  die  lord  into 
sopue  place  out  of  his  fee;  yet  may  the  lord  freshly  fol- 
low, and  distreyne  the  catU^  and  the  tenant  cannot  make 
rescauSf  albeit  the  place  wherein  the  distress  is  taken,  ia ; 
out  of  his  fee."  ((2) 

Where  the  distrainor  only  leaves  the  catde  in  order 
to  apprize  their  owner  of  the  distress,  and  they  esa^ 
during  his  absence,  he  must  be  taken  to  follow  freshly,  if 
he  proceed  with  the  distress  immediately  on  his  return. 

Cur.  adv.  vult. 


Best  C.  J.  Two  questions  have  been  raised  in  this 
cause.  Upon  the  first,  we  all  think  that  the  distress 
was  sufficiendy  made,  for  no  precise  act  or  form  of 
words  is  essentia]  to  a  distress.  But  distress  is  a  matter 
of  strict  right;  and  if  he  who  distrains,  damage^feasant, 
permits  the  catde  to  escape,  he  must  look  for  some 
other  remedy.  A  mere  escape  for  an  instant,  indeed, 
if  the  distrainor  followed,  would  not  be  an  abandonment 
of  the  distress ;  for  Lord  Coke  says,  "  When  a  man 


M 
W 


Co.  Ut.  x6i  /t. 
3  Bjp.  N.  P.  a  95. 


( 


e)  $Bingb.\Om 
4)  Co.^  Lit.  i6i  a. 


hath 
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hath  taken  a  distresses  and  the  cattle  distreyned  as  he  is  1829. 
driving  of  them  to  the  pownd  go  into  the  house  of  the 
owner,  if  he  that  took  the  distresse  demand  them  of  the 
owner,  and  he  deliver  them  not,  this  is  a  rescous  in 
law."  (a)  But  here  the  PIainti£Ps  son  permitted  the 
horses  to  stay  in  the  Defendant's  shrubbery  for  half  an 
hour :  they  were  not  demanded  during  that  time ;  and 
that  was  an  abandonment  of  the  right  of  freshly  follow- 
ing. Lord  Coke  says,  ^^  If  the  cattle  of  themselves  after 
the  view  go  out  of  the  fee,  then  cannot  the  lord  dis- 
trqrne  them."  (6)  And  in  Vasper  v.  Eddoncs  (c).  Lord 
Holt  says,  *^  If  a  distress  for  damage-feasant  dies  in 
pound,  or  escapes,  the  party  shall  not  distrain  de  novo  / 
but  if  it  were  for  rent,  in  either  case,  he  may  dis- 
train de  nofvoJ*  The  present  is  a  stronger  case  than 
that,  for  the  cattle  taken  had  never  been  in  the  pound. 
Therefore,  our  judgment  must  be  for  the  Defendant 
Blake. 

Judgment  accordingly. 

{a)  Co.  Lit.  x6i  a.       •  (h)  Ibid.  (c)  HolU%si» 


Armitage  V.  Berry  and  Another.  ^S  30. 


npHE  Plaintiff  sued  on  the  following  promissory  note  A  note  for 

signed  by  the  Defendants :  "  On  demand  we  pro-  f^*' »*^*  * 

mise  to  pay  J.  Armitage^  or  order^  100/."  order  on  de^ 

The  note  had  a  3^.  6d.  stamp.     By  the  B6  G.  S.  c.  184.  "^^» "  •"^- 
,    ,  ,      ^^  t  .  r       1  j*ct  only  to  A 

scned.  part  1 .,  **  a  promissory  note  lor  the  payment  tn  ^^^^  ^f 

any  other  manner  than  to  the  bearer  on  demand,  but  not  3'*  ^d. 

exceeding  two  months  after  date,  or  sixty  days  after 

sight)' 


>» 


V. 
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aght,''  of  100/.,  —  is  liable  to  a  stamp  of  3s.  6<L,  and 
is  not  to  be  re-issued. 

A  •*  promissory  note  for  the  payment  to  the  hearer  on 
BERar.  demand**  of  100/.  -<-  is  liable  to  a  stamp  of  Ss.  6d.j  and 
may  be  re-issued  as  often  as  shall  be  thought  fit. 

A  verdict  having  been  found  for  the  Plaintifl^ 

Janes  Seijt.  moved  to  set  it  aside  and  enter  a  nonsuit, 
on  the  ground  that  the  note  ought  to  have  had  a  stamp 
of  85.  6d. ;  and  he  insisted  that  **  payable  to  order  on 
demand "  was  in  effect  the  same  thing  as  ^^  payable  to 
bearer  on  demand^  — an  indorsement  in  blank  making 
the  note  payable  to  the  bearer;  and  it  having  been  de- 
cided  that  a  promissory   note  payable   to  A.  B.  on 
demand  (without  the  words  either  bearer  or  order)  was 
a  promissory  note  payable  to  bearer  on  demand,  within 
the  meaning  of  the  above  act.     Keates  v.  Whiddan.  (a) 
But 

The  Court  were  clearly  of  opinion,  that  the  note  being 
payable  to  order  on  demand,  fell  within  the  description 
of  those  payable  ^'  in  other  manner  than  to  the  bearer 
on  demand ;"  and  the  rule  was 

Refused. 
{a)  8jB.  £^C.7. 
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Everett  r?.  Desborough.    '  MaJ^f. 

ASSUMPSIT  on  a  policy  of  insurance,  effected  for  i.  Inanin- 
the  Plaintiff  on  the  life  of  James  House  with  the  •"'^*|?«  "f>» 

the  life  or 

AtlcLs  Insurance  Company,  of  which  the  Defendant  was  another,  the 
the  secretary.  li^  inaured,  if 

By  the  policy,  certain  conditions  on  the  back  of  it  ^i^tion^"^ 
were  declared  to  be  a  part  of  the  policy  as  much  as  if  is,  in  giving 

they  had  been  repeated  in  the  body  of  it.  '".^^^  \idom^ 

,  ation,  impli" 

These  conditions  were  as  follow,  in  two  columns :  —  '  edly  the  agent 

of  the  party 
Column  the  first ;  -^  insuring,  who 

.  is  bound  by 

^*  Conditions  of  Life  Assurance.  his  statements, 

"  Persons  proposing  to  effect  Life  Assurance,  will  be  jf  ^^  ^^ 
required  to  state  the  following  particulars ;  viz.  false,  although 

"  1.  Name  and  residence  of  (he  party  by  whom  the    *  "  ^^^'  i, 
proposal  is  made.  the  life  in- 

**  2.  Name,  residence,  and  profession  of  the  person  •"'^»  and  the 

i_         i-r    •    .     L  J  1    •  o  servant  of  the 

whose  life  is  to  be  assured ;  and,  m  case  of  an  assurance  insurance- 
upon  survivorship,  the  name,  residence,  and  profession  office  under- 

of  each  party.  .  It^r '"^  "^"^^ 

*^      •'  ^  that  IS  required 

*^  S.  Place  and  date  of  birth ;  and  age  next  birth-day.  by  his  office. 
"  4.  Sum  to  be  assured,  aiid  the  term.  a.  Plaintiff 

"  5.  Whether  afflicted  with  gout,  asthma,  fits,  spitting  insurance  on 

of  blood,  or  any  other  disorder  which  tends  to  shorten  the  life  of  £r., 
i-r  ^ ith  whom  he 

was  unac- 
^*  6.  Whether  the  party  has  had  either  the  small-pox  quainted,  de- 

or  cow-pox.  """c^  ^e  ag«nt 

"  7.  Whether  the  party  will  attend  personally,  either  surance-office 

to  do  all  that 
was  requisite.     The  agent  knew  H.  well,  and  made  the  usual  enquiries.    One  of  the 
terms  of  the  contract  was,  a  reference  to  the  usual  medical  attendant  of  the  life 
insured. 

H.  having  given  a  false  reference :  Held,  that  the  Plaintiff  could  not  recover. 

at 
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at  the  office  in  London^  or  before  one  of  the  company's 
agents. 

"  8»  Whether  employed  in  the  military  or  naval  service. 
Desoborough.       <<  9.  Names  and  residences  of  two  gentlemen  to  be 

referred  to,  respecting  the  present  and  general  state  of 
health  of  the  life  to  be  assured.  One  to  be  the  usual 
medical  attendant  of  the  party. 


1 


^^  A  declaration  as  to  all  the  above  points  will  be  con- 
siclered  as  the  basis  of  the  contract  between  the  assured 
and  the  company.  If  such  a  declaration  be  not  in  all 
respects  true,  the  policy  will  become  void,  and  the  pre- 
mium that  may  have  been  paid  will  be  forfeited.** 

Column  the  second;  — 

^^  10.  No  assurance  to  be  in  force  until  ih^  premium  has 
been  paid ;  nor  will  any  policy  be  considered  valid  for 
more  than  fifteen  days  after  tlie  expiration  of  the  period 
limited  therein,  unless  the  premium,  conditioned  for 
the  renewal  of  such  policy,  shall  have  been  paid  within 
that  period,  and  th^  printed  form  of  office-receipt  given. 
But  such  assurances  may  be  revived  at  any  period,  not 
exceeding  three  months  after  their  expiration,  on  satis- 
factory proof  being  given  to  the  directors  of  the  unim- 
paired state  of  the  health  of  the  life  assured,  and  on 
payment  of  the  premium,  with  an  addition  of  55.  for 
every  100/.  assured. 

"11.  Policies  will  become  void  if  the  parties,  whose 
lives  have  been  assured,  shall  go  beyond  the  limits  of 
Europe^  or  shall  die  on  the  high  seas,  (except  in  passing, 
during  peace,  in  king's  ships  or  packet  or  passage  vessels 
from  any  one  part  of  the  United  Kingdotn  of  Great 
Britain  and  Ireland  to  any  other  part  thereof;  or  in 
passing  direct,  by  a  similar  conveyance,  from  and  to 
any  port  in  Great  Britain^  to  and  from  any  port  between 
Botterdam  and  Brest^  both  inclusive^  or  to  and  from 
Guernsey^  Jersey^  Aldemey^  or  Sark^)  unless  special  per- 
mission 
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mission  shall  have  been  granted  by  the  directors,  which       1829. 
may  be  obtained  on  the  parties  attending  personally  at     ^     ^  '  ' 
the  office,  to  give  every  requisite  explanation,  and  paying  ^^ 

such  extra  premium  as  the  directors  may  deem  adequate  Dsbborough. 
to  the  risk  incurred. 

'*  12.  Policies  will  also  be  void  if  the  parties,  whose 
lives  have  been  assured,  shall  be  actually  employed  in 
any  military  or  naval  service  whatever. 

'^  13.  Asurances,  made  by  persons  on  their  own  lives^ 
will  be  void  if  they  die  by  the  hands  of  justice,  by  duel* 
ling,  or  by  suicide.  But  should  the  families  of  such 
persons  be  left  in  distress  and  poverty,  the  directors,  in 
their  discretion,  will  make  such  allowance  in  respect  of 
the  policies  of  the  deceased  as  they  may  deem  just  and 
reasonable. 

^^  14.  Assignments  of  life  policies  may  be  made  without 
giving  notice  to  the  company. 

^'  15.  Persons  effecting  assurances  on  other  lives  than 
their  own,  will  be  required  to  state  the  nature  of  the 
interest  they  possess  in  such  lives. 

**  16.  All  claims  upon  the  company  will  be  paid  within 
three  months  after  satisfactory  proof  shall  have  been 
produced  of  the  death  of  the  persons  upon  whose  lives 
assurances  have  been  effected. 

^*  17.  In  cases  of  assurances  in  Ireland^  the  company 
undertake  to  appear  in  the  courts  of  law  there  to  any 
action  commenced  against  them. 

"  London^  27th  December  1825. 

"  By  order  of  the  Directors, 

<^  Henby  Desborough,  Jun. 

"  Secretary.** 

The  declaration  in  the  cause  stated,  that  the  Plaindff 
caused  to  be  made  a  certain  policy  of  assurance,  whereby 
the  Atlas  Company,  '*  relying  on  the  truth  of  a  certain 
declaration  made  by  the  Plaintiff  in  compliance  with  the 
conditions  on  the  policy  indorsed,  (wherein  it  was  de« 
dared  that  the  age  of  Home  did  not  exceed  forty-four 

years ; 
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la^.       years ;  that  he  bad  had  the  s^all-pox ;  had  not  had  the 

^p^"^"  ~       goat;  had  not  suffered  a  spitting  of  blood;  and  was  not 

p,  and  had  never  been  afflicted  with  asthma  or  fits,  or 

Dkbobouoh;  ^jiJj  m,y  disorder  which  tended  to  shorten  life,)  agreed, 

in  consideration  of  a  premium  of  S7L  17s.  6d.j  to  pay 
him  1(X)(ML  in  case  James  House  should  die  within  a 
year ;  provided  that  the  policy  should  be  subject  to  the 
printed  conditions  indorsed  thereon,  in  the  same  manner 
as  if  the  same  were  there  actually  repeated,  and  adapted 
to  that  present  case.*'  (a)  And  by  those  conditions  it  was 
expressed  and  declared,  that  persons  proposing  to  effect 
life-insurance  would  be  required  to  state  the  following 
particulars,  && :  {inter  alia)  the  names  and  residences  ot 
two  gentlemen  to  be  referred  to,  respecting  the  present 
and  general  state  of  health  of  the  life  to  be  assured ; 
one,  to  be  the  usual  medical  attendant  of  the  party : — a 
declaration  as  to  all  the  ah&oc  points  would  be  considered 
as  the  basis  of  the  contract  between  the  assured  and  the 
company.  And  the  Plaintiff  averred,  that  he  did  make 
a  declaration  accordiiTg  to  the  requisitions  of  the  said 
printed  conditions,  and  that  the  declaration  so  by  him 
made,  and  referred  to  in  tkepolicy,  was  in  all  respects  true. 
He  then  averred  the  death  of  HousCj  and  the  Defend- 
ant's refusal  to  pay. 

The  Defendant  pleaded  the  general  issue;  and  paid 
the  amount  of  the  premium  into  Court,  upon  a  count 
for  money  had  and  received. 

At  the  trial  before  GaseleeJ.,  the  following  were  the 
circumstances  proved  on  the  part  of  the  Plaintiff: 

The  Plaintiff  being  known  to  possess  some  leasehold 
property,  determinable  on  the  life  of  House,  was  applied 
to  by  Lt/Cy  agent  of  the  Attas  Company  at  Warminster 
(near  which  place  the  Plaintiff  and  House  resided),  to 
effect  an  insurance  with  the  Ailas  Company. 

The  Plaintiff  agreed  to  insure  1000/.;  but  as  he  had 

(a)  The  passage  between  inverted  commas  is  the  exact  Uogoage 
of  the  body  of  the  policy  set  out  in  the  past  tense. 

never 
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never  seen  House,  and  knew  nothing  of  him,  he  told        1929. 
Zj/e  to  make  the  requisite  enquiries^  and  do  all  that  was 
proper  in  the  business.  ^. 

Houscy  who  at  this  time,  and  for  six  months  pre-  DnoBORonoB. 
ceding,  had  been  residing  with  his  mother,  managing 
a  farm  of  hers  near  Warminster^  was  a  remarkably 
handsome  athletic  man,  bearing  ail  the  external  indi- 
cations of  rude  health ;  and  was  believed  by  La^Cj  who 
had  known  him  since  his  birth,  and  by  all  the  inhabit- 
ants of  Warminster^  to  be  the  healthiest  and  stontest 
man  of  that  healthy  district.  He  bore  a  good  cha- 
racter, and  was,  while  residing  there,  of  remarkably 
temperate  and  regular  habits. 

I/t/e  called  on  him  at  his  mother's,  and  at  a  house  in 
Bath  (sixteen  miles  off),  where,  previously  to  the  last 
six  months,  he  had  resided  for  some  years. 

In  answer  to  the  enquiry  *^  who  was  his  usual  medical 
attendant?"  House  said,  ^*  I  have  never  had  occasion  for 
a  doctor:  sometimes  I  have  taken  Harve^s  quack  pills i 
but  Mr.  Vican/f  of  Warminster^  knows  as  mudi  <^  me  as 
any  man." 

Mr.  Vicary^  a  respectable  and  intelligent  medical 
man,  had  never  attended  House  professionally,  but  had 
known  him  from  his  birth,  and  had  attended  the  rest'of 
his  family. 

In  a  written  communication  made  by  htm  to  the  Atlas 
office,  and  in  his  testimony  at  the  trial,  he  stated  that  he 
had  never  seen  a  stronger  or  healthier  man. 

Lye  transmitted  to  the  office  a  statement  made  by 
himself,  in  which,  among  other  things,  it  was  declared, 
that  House  referred  to  Mr.  Vicary  as  his  ustud  medical 
attendant.  This  statement  occupied  half  the  sheet  of  a 
letter,  and  was  signed  by  Lye :  Lye  shewed  this  to  the 
Plaintiff,  and  was  beginning  to  read  if  over,  when  the 
Plaintiff  said,  ^^  I  dare  say  it  is  all  correct;"  and  on  the 
other  half  sheet  the  Plaintiff  signed  a  separate  declaim 
ation,  that  House  had  had  the  sn^all-pox;  bad  not  had 

the 


^ 
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1829.       the  gout,  &c;  was  not  afflicted  with  any  disorder  (end- 
ing  to  shorten  life;  and  that  his  i^e,  residency  and  oc- 
cupation were  as  therem  described. 
Dbsborodgh.       On  the  part  of  the  office  it  was  provedy  that  House, 

when  he  resided  at  Bath,  had  been  wont  occasionaDj  to 
indulge  in  extraordinary  fits  or  bouts  of  intoxicatioD« 
At  these  times  he  would  be  drunk  day  and  night  inces- 
santly for  ten  days,  a  fortnight,  or  CTen  three  wedn, 
swallowing  any  thing  and  every  thing  that  came  in  Us 
way.  He  was  always  attended  after  these  bouts  by  his 
neighbour  Haroey^  a  quack  doctor,  who  bled  and 
purged  him  copiously.  He  went  over  to  Bath,  from  his 
mother's,  shortly  before  the  insurance  was  eflfected,  bad 
one  of  these  bouts,  —  recovered,  —  and  died  suddenly 
at  his  mother's,  a  few  days  afterwards. 

These  facts,  however,  and  Httroetfs  att^idance^  were 
unknown  to  the  Plaintiff^,  to  Lye^  and  to  the  inhabitants 
of  Warminster  generally ;  and  Mr.  Vicary,  the  sui|[eon 
who  examined  House  when  the  insurance  was  eflected, 
asserted  at  the  trial,  that  whatever  his  habits  might  have 
been,  they  had  at  the  time  of  the  insurance  produced  no 
perceptible  effect  upon  bis  appearance  or  constitution. 

On  the  part  of  the  office  it  was  contended,  that  these 
bouts  of  intoxication  were  a  material  circumstance^  the 
non-disclosure  of  which  avoided  the  policy;  and  that,  at 
all  events,  it  was  a  condition  precedent  to  any  liabilitji 
on  the  part  of  the  office  that  they  should  have  been  in- 
formed of  the  name  of  Houses  usual  medical  attendant; 
and  that  this  condition  had  been  neglected,  Harvey  hav- 
ing been  his  usual  medical  attendant,  and  not  Vicary. 

To  this  it  was  answered,  first,  that  the  PlaintiflTs 
warranty  was  only  against  any  disorder  tending  to 
shorten  life;  that  he  had  not  warranted  against  per- 
nicious habits:  that  he  could  not  be  expected  to  dis- 
close what  he  never  knew ;  and  that  at  all  events  it  was 
sufficient  if  House  was  an  insurable  life  at  the  time  the 
insurance  was  effected.  .  •      » 

Secondly, 


IN 
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^cpndly,  dbaj;  House  w^  ](iot  the  agent  of  the  Flaui;-       1829. 
tiJE  who,  therefore,  ought  not  to  be  affected  by  mis*     J   ' 
representations,  if  any,  made  by  him ;  and  that  though         "^. 
in  ^rcUnary  cases  t;he  assured  ^ight  be  bounc^  tp  furnish  Desborough. 
aU  the  information  required  by  the  office,  vet  here,  the 
pefehdant's  agenjt  having  solicited  the  insurance,  and 
the  Plaintiff  having  left  it  to  him  to  make  all  the  neces- 
sary enquiries,  the  office  had  taken  the  task  of  enquiry 
upon  themselves,  and  had  absolved  the  Plaintiff  firom 
the  duties  usually  imposed  upon  the  assured* 

Gaselee  J.  left  it  to  the  jury  to  say,  first.  Whether 
at  the  time  of  efiectinc:  the  insurance  House  was  an  in- 
surable  life;  Secondly,  W^et^er  there  had  been  a  cop- 
cealment  of  any  circumstance  which  it  was  material  ibr 
the  office  to  know. ;  ajgid,  thirdly.  Whether  La/e  had 
^cted  as  the  agent  of  the  l^iaintiff,  or  of  the  9^^ce»  or 
of  both. 

The  jury  found, 

liat  House  was  an  insurable  life; 

■ ■     »       *  »  ■  ■  *  • 

That  there  was  no  concealment  of  any  material  cir- 
cumstance;  and 

That  Lye  was  solely  the  agent  of  the  office  j  aqd  gave 
their  verdict  for  the  Plaintiff 

Merewether  Serjt.  obtained  a  rule  nisi  to  set  aside 
this  verdict  and  enter  a  noi^uit  instead^  upon  the 
grounds  urged  at  the  triah 

He  relied  on  Lindenau  v.  Desbqrough  {a\  ^here,  in 
an  insurance  effected  on  ^  life  of  the  Duke  of  Saxe 
Gothaj  it  was  holden  that  the  plaintiff  coi\ld  npjt  r<^vei^ 
because  he  had  omitted  to  disclose  to  the  insurers  the 
circumstance  that  the  duke  was  imbecile,  so  a^  .(0  be 
scarcely  able  to  speak,  although  it  was  npt  supppsed 
that  his  life  could  be  affected  by  that  circumstance ;  on 
Mavnard  v.  Rhodes  (i),  where  the  .parly  effecting  ffsi  in- 

ytfL.  V.  N  n  gnrance 
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1829.       suraiice  on  the  life  of  another,  was  holden  responsible 
^  '   '  for  the  representations  made  by  the  life  insured ;  and  on 
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^^  Morrison  v.  Muspratt  (a),  where  the  Court  granted  a 

Dbsborough.  new  trial,  because  the  office  had  not  been  referred  to 

the  person  who  had  been  medical  attendant  of  the  life 

insured  during  the  last  illness  she  had  previously  to  the 

insurance. 

Wilde  Serjt.  shewed  cause.  The  conditions  indorsed 
on  the  policy  are  of  two  kinds:  those  in  the  first 
column  are  preliminaries  to  the  contract,  to  be  attended 
to  by  persons  proposing  to  insure,  previously  to  their 
entering  into  the  contract;  those  in  the  second  colamn 
are  parcel  of  the  contract  when  completed. 

It  is  competent  to  the  insurers  to  dispense  with  any 
of  the  preliminary  enquiries,  or  to  take  the  burthen  of 
them  upon  themselves,  or  to  insist  that  the  information 
required  shall  be  furnished  by  the  assured.  Bat  if^  for 
whatever  reason,  they  dispense  with  the  assured*s  furnish- 
ing them  with  that  information  which  is  usually  required 
at  his  hands ;  if  they  take  the  responsibility  of  enquiry 
upon  themselves,  and  then  sign  a  policy  in  which  they 
declare  that  all  the  preliminaries  required  by  them  have 
been  observed,  they  cannot  afterwards  avoid  the  policy 
on  the  ground  that  the  assured  has  withheld  information 
which  they  never  required  at  his  hands. 

In  this  case  there  was  such  a  dispensation  on  the  part 
of  the  insurance  office.  They,  by  their  agent,  take  the 
first  step,  and  solicit  the  Plaintiff  to  insure  with  them. 
The  Plaintiff  knows  nothing  of  the  life  insured,  and  can 
give  no  information  on  the  matters  preliminary  to  the 
contract;  but  in  consideration  that  he  will  give  their 
office  the  preference,  they  engage,  through  their  agent 
lA/e,  to  make  all  the  necessary  enquiries  themselves. 

They  do  not  exact  from  the  Plaintiff  a  declaration  or 

{a)  4  Bingb^  6o. 

warranty 
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warranty  that  House  has  correctly  referred  to  his  usual        1829. 
medical  attendant;  but  merely  that  he  is  not  affected 
with  any  disorder  tending  to  shorten  life :  and  drunken- 
ness is  a  kabitf  not  a  disease  or  disorder.  Desbobouoh. 

The  declaration  as  to  the  usual  medical  attendant  is 
signed  only  by  Lye,  who  is  found  by  the  jury  to  have 
been  solely  the  agent  of  the  office. 

If^  therefore,  in  ordinary  cases  the  assured  is  bound 
to  state  accurately  who  is  the  usual  medical  attendant 
of  the  life  insured,  the  office  have  dispensed  with  such  a 
statement  from  him  here,  and  have  admitted  such  dis- 
pensation by  the  policy  they  have  executed,  in  which 
they  recite  that  the  Plaintiff  has  signed  a  declaration  in 
compliance  with  the  conditions  of  the  polio/.  If  they 
had  required  the  Plaintiff  to  answer  for  the  reference  to 
the  medical  man^  a  declaration  as  to  House^s  health 
only,  —  and  the  Plaintiff  signed  no  other,  —  would  not 
have  been  a  compliance  with  their  requisition. 

It  must  be  taken,  therefore,  that  they  accepted  the 
declaration  of  their  own  agent,  Lye^  with  respect  to 
IJouse*s  usual  medical  attendant,  as  the  declaration  made, 
as  to  that  point,  in  compliance  with  the  conditions  of  the 
policy.  If  so,  they  are  bound  by  the  acts  of  their  own 
agent ;  they  are  responsible  for  his  accuracy,  and  can- 
not cast  upon  the  Plaintiff  the  consequences  of  his 
inaccuracy. 

Lye  having  undertaken  on  the  part  of  the  office  to 
procure  the  proper  reference,  it  is  no  longer  any  part  of 
the  Plaintiff's  warranty.  Lye^%  seeking  the  information 
at  the  hands  of  House  was  merely  accidental ;  he  was 
at  liberty  to  enquire  where  he  pleased ;  but  the  Plaintiff 
could  not  be  responsible  for  the  falsehoods  or  inac- 
curacies of  strangers  whom  Lye  might  consult ;  and  to 
the  Plaintiff  House  was  an  entire  stranger.  To  bind  the 
Plaintiff,  a  representation  must  have  been  made  either 
by  himself  or  his  agent.     But  the  Plaintiff  himself  was 

N  n  2  absolved 
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1829.  absolved  by  the  office  from  making  a^y  representaticm 
^  on  the  stibiect  of  the  usual  medical  attendant ;  it  b  im- 

9,  possible  to  say  that  Houscj  whom  he  had  never  seeo^ 

DisBoaouGB,  was  his  agent;  and  Z^  was  the  agent  of  die  office. 

And  this  distinguishes  the  present  case  from  those 
which  have  been  relied  on  on  the  part  of  the  De- 
fendants. 

In  lAndenau  v.  Deshorough  the  decision  turned  on 
tb^  Plaintiff's  omitting  to  disclose  a  material  fiict  which 
must  have  been  within  his  knowledge  or  that  of  ills 
agents;  the  state  of  the  mental  feculties  of  the  life 
insured ;  there  was  no  undertaking  on  the  part  of  the 
office  to  obtain  at  their  own  risk  the  infenoatioa  be 
ought  to  have  supplied ;  no  waiver  of  any  condition 
usually  imposed  on  the  assured.  The  same  remark  is 
af^licable  to  Morrison  v.  Muspratty  where  a  husband 
who  had  effected  an  insurance  on  the  life  of  his  wife 
fraudulently  omitted  to  disclose  the  circumstance  of  her 
having  been  long  afflicted  with  pulmonary  disease  and 
the  name  of  the  medical  man  who  had  attended  h^*. 

In  Maynard  v.  Mkodes  the  declaration  in  the  cause 
alleged  that  Colonel  Lyon^  the  life  insured,  had  himself 
subscribed  and  delivered  into  the  Pelican  office,  a  declar- 
ation setting  Forth  hh  ordinary  and  then  state  of  health; 
and  that  such  declaration  did  set  it  forth  truly,  and 
was  part  of  the  consideration  for  the  defendant's  enter- 
ing into  the  contract  (a)  It  appeared  that  Cok)nel 
Lyon  was  known  to  the  plaintiff;  that  he  was  sent  to 
the  office  to  be  examined  personally  on  the  23d  of  lliay 
1823;  and  that  upon  that  occasion  he  signed  a  de- 
claration that  a  gentleman  of  Chichester  was  his  medical 
attendant;  that  he  had  never  been  seriously  ill,  and 
was  then  in  good  health ;  whereas  from  the  month  of 
February  preceding  that  declaration  to  the  month  of 
June  after,  he  had  been  attended  in  London  by  Dr.  Veitck 

{a)  This  circumstance  is  not  adverted  to  in  the  printed  report, 

and 
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and  Mr.  Jordan  on  account  of  a  determination  of  blood       1829. 
to  the  head,  for  which  he  was  bled  and  blistered,  and    '^T*!!^ 

EVEKKTT 

underwent  other  medical  regimen.  ^^ 

There,  the  plaintifiP  took  upon  himself  to  aver  that  Dbsbqhouoh. 
the  declarations  of  the  life  assured  touching  his  health 
were  true;  an  averment  which  he  could  not  establish  in 
point  of  &ct 

The  Plaintiff  in  the  present  case  has  set  out  the  de« 
claration  he  made  himself.  That  declaration  is  confined 
to  the  age,  profession,  and  exemption  from  mortal 
disorder  of  the  life  assured;  and  that  declaration  he 
has  proved,  as  well  as  averred,  to  be  true. 

The  preliminary  reference  to  his  medical  attendant 
by  the  life  assured  forms  no  part  of  the  declaration 
signed  by  the  Plaintiff,  and  formed  no  part  of  his  con- 
tract with  the  office,  inasmuch  as  they  had  absolved 
him  irom  giving  them  any  information  on  the  subject, 
and  had  through  their  agent  Lye  taken  the  risk  of 
enquiry  on  themselves. 

Merevoether.  The  basis  of  the  contract  between  the 
Plaintiff  and  the  office,  is,  among  other  things,  that  the 
office  shall  be  informed  who  is  the  usual  medical  at- 
tendant of  the  life  insured ;  and  whether  that  inform- 
ation was  to  be  obtained  by  Lye  for  the  office,  or  to  be 
communicated  by  the  Plaintiff,  or  by  the  life  insured  as 
constructively  agent  for  both  parties,  the  Plaintiff  by 
signing  the  contract  enters  into  a  warranty  that  the 
reference  to  the  medical  attendant  is  a  correct  reference^ 

Admitting,  however,  that  Lye  was  the  agent  of  the 
office  for  all  enquiries  from  which  it  was  possible  to 
exonerate  the  Plaintiff,  and  which  the  office  could  make 
indq)endently  of  him  or  his  agents,  yet  for  the  purpose 
of  stating  what  is  his  health,  or  who  is  his  medical 
attendant,  the  life  insured  is  impliedly  and  necessarily 
the  agent  of  the  party  who  effects  the  insunmce.     His 

N  n  3  agency 
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1829.       agency  for  the  party  insuring,  in  all  matters  which  can 

*^  '  ^  *-  ^     only  be  learnt  from  him,  is  perfectly  compatible  with 

^,  Za/^s  being  agent  for  the  office  in  all  other  matters 

Desbobouqk.  usually  cast  upon  the  party  insuring.     The  life  insured 

is  the  only  person  who  can  give  the  required  reference 

correctly.     He  is  not  the  agent  of  the  office^  because 

they  are  not  the  persons  called  on,  but  calling,  to  act; 

not  the  persons  required,  but  requiring  the  reference  to 

be  given ;  he  must,  therefore,  be  the  agent  of  the  party. 

at  whose  hands  that  reference  is  required;  the  party 

who,  as  the  basis  of  his  contract,  is  called  on  to  warrant 

that  the  reference,  however  obtained,  by  whomsoever 

furnished,  is,  at  all  events,  true. 

The  Plaintiff  if  he  could  not  place  sufficient  reliance 
on  the  declarations  of  the  life  insured,  might  easily 
decline  to  enter  into  any  such  warranty,  or  to  sign  any 
such  contract ;  but  if  he  signs  it  the  office  ought  not  to 
suffer  from  the  temerity  of  his  warranty ;  for  it  is  plain 
that  they  would  never  have  entered  into  the  contract,  at 
least  upon  the  same  terms,  if  they  had  spoken  with  the 
usual  medical  attendant. 

Best  C.  J.  No  longer  ago  than  when  the  case  of 
Morrison  y.  Muspratt  was  decided,  this  Court  held,  that 
if  there  was  a  reference  to  a  man  who  had  been  the 
medical  attendant,  and  no  reference  to  the  person  who 
was  the  medical  attendant  of  the  life  insured  at  the  time 
the  policy  was  effected,  such  an  omission  to  refer  to  the 
proper  person  would  vacate  the  policy.  This  Court 
granted  a  new  trial  in  that  cause,  in  consequence  of  a 
supposed  misdirection  of  Lord  Tenter  den.  Lord  Ten* 
terden  afterwards,  in  Lindenau  v.  Desborough^  spoke  in 
terms  of  approbation  of  the  decision  of  this  Courts  and 
in  effect  said,  that  he  considered  the  decision  of  this 
Court  as  the  rule  which  ought  to  guide  him  in  giving 
his  directicxi  to  the  jury  in  that  particular  case.     How 

is 
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is  that  case  of  Morrison  v.  Muspratt  to  be  distinguished        1829* 
from  the  present?  In  that  case,  undoubtedly,   the  re;-      *_  "  -  '-' 
ference,  as  my  brother  JVilde  has  stated,  was  made  by  ^, 

the  assured ;  in  this  case,  the  reference  made  is  not  by  Desborougi(. 
the  assured,  but  by  the  person  whose  life  was  insured. 
Then,  is  the  assured  affected  by  any  misrepresentation' 
of  the  person  whose  life  is  insured  ?  In  the  case  of  May^ 
nard  v.  Rhodes^  that  very  point  was  decided  by  the  court 
of  king's  bench.  Colonel  Lyon^  the  life  insured  by  the 
plaintiff,  in  conformity  with  the  regulations  of  the  insur- 
ance office,  attended  to  give  the  usual  information  as  to 
the  state  of  his  health,  and  in  the  result  the  policy  was 
effected.  Colonel  Lyon  concealed  or  misrepresented  a 
material  circumstance  touching  his  health.  The  learned 
Judge  told  the  jury,  if  they  were  satisfied  that  the  re- 
presentation made  by  Colonel  Lyon  was  not  substantially 
true  at  the  time  the  policy  was  effected,  the  plaintiff 
would  be  bound  by  the  consequences  of  such  misrepre- 
sentation, although  he  himself  was  not  privy  to  the 
falsehood.  A  motion  was  made  for  a  new  trial.  The 
judgment  is  given  by  Mr.  Justice  Bayley^  Mr.  Justice 
Holroydj  and  Mr.  Justice  Littledale.  The  first  says,  "  I 
am  of  opinion  that  the  direction  of  the  Lord  Chief  Jus- 
tice to  the  jury  was  correct  in  point  of  law."  Mr. 
Justice  Holroyd  says,  "  If  the  jury  were  satisfied  the 
representations  made  by  Colonel  Lyon  himself  were  un- 
true, it  can  make  no  difference  in  the  legal  result  whe- 
ther the  policy  was  effected  for  his  benefit  or  not;  it  was 
a  conditional  policy,  and  the  party  for  whose  benefit 
it  was  effected  must  stand  to  the  consequences."  Mr. 
Justice  Littledale  expresses  himself  as  agreeing  with  the 
other  two  judges. 

This  is  a  very  recent  decision  at  the  Court  of  King's 
Bench  expressly  on  this  point ;  but  if  we  look  at  the  cir- 
cumstances of  the  present  case,  I  think  we  may  decide 
this  point  on  the  general  rule  of  law,  that  the  principal  is 

N  n  4  re- 
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|82d.       responsible  ibr  any  representations  made  by  his  agent 

^_  ■  '  '   "*     relatinfl:  to  the  business  in  Band.     For,  has  not  tfie 

^,  Plaintifi^  the  assured,  made  Mr.  House  his  agent  for  the 

Dbsdorouoh.  purpose  of  this  insurance  ?    When  Mr.  Lye  implies  to 

the  FlaintifF,  the  Plaintiff  sajrs,  t  can  ^ve  no  acdount, 
you  must^'go  and  enquire  who  was  Mr.  Houses  meidical 
ateendant.  And  who  could  give  him  tlie  best  account? 
to  whom  should  he  go  ?  who  could  give  him  direct  and 
sausfactoiy  information  on  the  subject  but  Mr.  Itouse. 
Then,  the  assured  must  have  known  of  the  statement 
signed  by  I^e^  because  I^e  swears  that  he  shewed  him 
the  paper,  and  that  the  other  said,  I  dare  say  it  is  all 
correct  He  either  did  know  it  or  mi^t  have  known 
It,  which,  as  far  as  regards  his  responsibility,  is  the  same 
thing  as  if  he  did  know  it.  He  knew  that  Mr.  House 
had  been  asked  the  question—*'^  to  what  medical  practi- 
tioner do  you  refer  the  directors  of  the  office  as  most 
competent  to  ffive  evidence  respecting  your  present  and 
general  state  of  health  and  constitution,  and  your  habits 
of  life,"  —  and  that  he  had  answered,  *^  I  refer  to 
Mr.  Vicaty  of  Warminstej\^*  By  suffering  that  paper 
to  be  handed  in,  he  adopts  that  reference,  add  make^ 
Mr.  House  his  agent  for  the  purpose  of  making  the 
reference. 

Is  that  a  true  and  proper  reference?  Mr.  Vicary 
of  Warminster  had  never  been  House^s  medical  attendant. 
But  a  medical  man  at  Bath  had  attended  him  for  some 
years,  and  could  tell  not  only  whether  there  were  any 
inqipient  disease,  but  whether  there  were  any  habits 
which  have  a  tendency  to  produce  disease. 

Without  discussing  the  question  whether  habits  of 
inveterate  drunkenness  have  a  tendency  to  produce  dis- 
ease or  not,  we  may  stop  short  here,  and  say,  you  have 
not  referred  to  tlie  medical  attendant  as  you  were  re- 
quired to  do.  The  first  count  in  the  declaration  states 
the  policy  of  insurance:  it  then  states  the  conditions, 

according 
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abcording  to  i  claaib  Irf  which  it  is  ^<  i^iroviaed  that  this       1829; 

policy  and  insuntki'ce  herebj^  efifected  ishail  at  all  tlmdi     Vi  '  T,^ 

and  under  ail  ciitnimstance^  be  subject  to  ^tich  condi-^  ^^ 

tions  and  stipulations  ios  are  bbntained  in  the  printed  DssnoROiDC^ 

conditions  of  Ufe-assurance  indorsed  hereon^  in  the  sam^ 

manner  as  if  the  same  were  actually  repieatttd  in  the  body 

of  the  policy,  and  adapted  to  this  prtoent  case."    Otfe  6f 

those  conditions  is*,  that  the  names  and  fesidehoes  of  two. 

gendemen  are  to  be  referred  to  respecting  the  present 

and  ^general  state  of  Ae  life  'of  the  insiir^ — one  io  be  the 

usual  fnedical  atteniant  of  the  party.    The  declaratbn  in 

the  cati^e  then  g6bs  on  to  statie,  that  ail  the  condi-^ 

tibns  of  the  policy  had  been  complied  with,  and,  conse* 

quently,  that  there  had  been  a  reference  to  the  proper 

medical  man.     Without  proof  of  that,  the  Plaintiff  could 

not  recover  in  this  action ;  and  it  is  not  an  unnecessary 

all^ation^   because  the    declaration,    in  my  'opinion, 

Would  have  been  bad  without  it,  for  it  would  not  truly 

have  represented   the    contract   between   tiie  parties; 

That  contract  is  not  confined  to  whht  is  containied  in 

the  body  o^  the  policy,  but  embraddR  the  conditiofifs 

indorsed  on  it,  and  embrace  the  repres^Mations  rt^ 

quired  by  those  conditions.    It  Was  absolutely  necessary 

to  set  out  in  the  declaration  that  these  conditions  Vad 

been  complied  with.     So  fkr  fr6m  that  being  proVed, 

undoubtedly  it  was  dispr6ved.    I  am  of  opinion,  on  tlri^ 

short  ground,  that  a  lionsdit  ought  to  be  entered. 

Park  J.  In  all  acdons  on  life^assui'ance,  I  am  quite 
clear  every  regard  ooght  to  be  paid  to  the  assured, 
because,  in  general,  it  is  a  provision  for  k  family,  or  ft 
is  a  provision  for  a  btin&Jide  debt,  as  I  have  no  doubt 
it  wks  in  this  case;  for  there  is  not  the  least  imputation 
on  the  Plaintiff  in  the  cause ;  but,  while  one  wishes  to 
give  every  latitude  and  every  indulgence  to  plaintiffi    . 

under 
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1829*        under  such  circumstances,  it  is  -absolutely  necessary  that 
*  -   »  in  every  case  of  this  description*  there  should  be  the 
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^.  purest  good  &ith  between  the  parties,  and  the  most 

Djbborough.  accurate  representation  of  all  material  circumstances. 

Looking  at  this  case  in  that  point  of  view,  I  think  there 
is  nothing  at  all  in  the  point  that  has  been  made*  The 
case  is  merely  this,  that  Mr.  Hornets  life  being  the  sub- 
ject of  insurance,  the  Plaintiff,  who  was  to  be  benefited 
by  that  insurance,  refers  the  agent  of  the  o£Bce  to  make 
such  enquiries  as  he  can ;  the  agent  necessarily  goes  to 
the  party  who  was  to  be  the  life  insured.  Was  it  not, 
then,  of  course,  that  the  Plainti£^  who  made  the  refer- 
ence to  this  very  man,  because  he  was  the  person  who 
could  give  the  best  information,  should  be  bound  by  the 
representations  House  made  concerning  himself?  And 
what  does  he  say  of  himself?  He  is  asked,  to  refer 
to  his  usual  medical  attendant.  He  says,  my  usual 
medical  attendaint  is  Mr.  Vicary  of  Warminster. .  But  was 
there  a  word  of  truth  in  Mr.  Vicary  being  bis  usual 
attendant?  Mr.  Vicary  was  examined,  and  it  appeared 
he  had  never  been  his  medical  attendant.  No  matter, 
then,  whether  Dr.  Harvey  were '  a  good  medical  at- 
tendant or  not  —  he  was  the  person  actually  attending 
him,  and  his  name  was  never  mentioned.  Then,  is  the 
Plaintiff,  who  effects  the  insurance,  to  be  bound  by  this  ? 
It  seems  to  me  that  Maynard  v.  Rhodes  is  exactly  in 
point  There  is  no  distinction  whatever  between  that 
case  and  the  present,  because  there,  the  assured  was  &s 
ignorant  of  any  thing  like  fraud,  and  as  free  from 
suspicion,  as  the  Plaintiff  here  ;  yet,  it  was  held,  he 
was  bound  by  the  representations  of  the  life  insured. 

But  it  is  said,  this  misstatement  is  not  material,  or 
not  so  material  as  the  misstatement  in  the  case  of  itfoy- 
nard  and  Rhodes.  I  do  not  agree  in  that.  It  is  most 
material  that  the  surgeon  who  has  been  in  attendance 

on 
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on  the  life  insured,  if  such  a  one  there  be,  should  be  re-        1829. 
ferred  to.     If  he  never  had  had  a  surgeon  attending  him,  -   -' 

he  might  have  said  so ;  but  if  he  had  one,  it  was  mate-  ^^ 

rial  he  should  be  referred  to,  and  the  Plaintiff  knew  it  Desosorougo. 
was  material,  otherwise  he  would  not  have  declared  in 
the  manner  he  has  done  in  this  case,  for  he  avers  in  his 
declaration  the  exact  performance  of  this  condition. 
Instead  of  alleging  that  the  Defendant  had  dispensed 
with  that  information,  as,  perhaps,  he  might  have  al«- 
leged,  (if  he  could  have  proved  it,)  according  to  the 
principle  recognized  in  Jones  v.  Berkley  (a),  he  says,  I 
have  performed  all  the  conditions  hereinbefore  recited. 
But  he  had  not  done  so,  for  he  had  not  referred  to  the 
usual  medical  attendant  of  the  life  insured. 

BuARouGH  J.  Here  there  is  beyond  all  question 
a  misrepresentation  of  a  very  material  fact;  of  the  name 
of  the  person  who  attended  the  life  insured.  There 
was  another  person  who  had  been  used  to  attend 
him.  Beyond  all  doubt  that  is  a  misrepresentaticm. 
At  the  bottom  of  the  policy  there  is  this  phrase: 
^^  A  declaration  as  to  all  the  above  points  will  be  con- 
sidered as  the  basis  of  the  contract  between  the  assured 
and  the  company.  If  such  declaration  be  not  in  all 
respects  true,  the  policy  will  become  void."  One  de- 
claration is  of  ^^  the  name  and  place  of  residence  of  two 
gentlemen  to  be  referred  to  respecting  the  present  and 
general  state  of  health  of  the  life  to  be  insured  —  one 
to  be  usual  medical  attendant  of  the  party."  Has  the 
Plaintiff  complied  with  that  ?  so  far  from  it,  there  has 
been  a  misrepresentation  of  the  fact  by  the  life  ip«^ 
sured.  Vicary  was  not  his  medical  attendant.  There  was 
another  person  who  had  attended,  and  who  would  have 
disclosed  habitual  intoxication.     This  is  not  complying 

{a)  DougL  684- 

with 
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1829.       with  the  terms  of  the  policy,  and  I  think  liiere  oaght  to 
be  a  nottBuit* 

Gaselee  J.  According  to  the  terms  of  this  pcUcyj 
it  is  requisite  that  the  names  and  residences  of  two  gen- 
demte  shbuld  be  referred  to  req)ecting  the  state  of  the 
]9e  assured  ^^— one  the  nsnal  medical  attendant  of  the 
paitf.  Now,  who  is  the  person  who  can  best  disdose 
the  iUUtte  of  such  attendant?  and  does  it  not  er  vi  ier- 
miniy  almost  import  that  the  life  assured  faunself  shall  be 
applied  to  to  know  who  is  hb  medical  attendant?  Mr. 
House^  the  life  insured,  was  the  person  applied  to  heie^ 
imd  he  has  given  a  misrepresentation  of  that  fact. 

But  it  has  been  said,  he  was  not  the  agent  of  the 
Plaintiff.  The  Plaintiff  said  to  lAfe^  Do  you  make  the 
necessary  enquiries,  and  I  will  sign  the  paper.  Now,  it 
appears  to  me,  when  that  is  coupled  with  what  passed 
afterwards,  viz.  Ly^s  coming  and  b^inning  to  read  over 
the  declaration,  and  to  state  what  was  in  it,  whoi  the 
Plaintiff  cut  him  short,  and  said,  he  took  it  for  granted 
it  was  right,  that  it  does  constitute  House  the  agent  of 
the  Plaintiff,  and  that  he  is  bound  by  the  misrepresent- 
ation  of  such  agent. 

That,  therefore,  Appears  to  me  to  be  a  sufficient 
ground  on  which  a  nonsuit  ought  to  be  entered  in  this 
case.  I  agree  with  my  brother  Wilde^  that  it  was  com- 
petent to  the  parties  to  have  dispensed  with  this, /ir  with 
any  other  of  the  conditions  they  thought  fit  But 
suppose  they  had,  should  it  not  then,  on  the  principle 
laid  down  in  the  case  of  Jones  V.  BarJcUyt  referring  to 
Kingston  v.  Pearson^  have  been  said,  "  My  declaration 
consisted  of  such  and  such  particulars,  which  were  re- 
quired by  the  conditions,  and  I  was  ready  to  have 
declared  and  to  have  made  it  conformable  to  the  policy, 
but  the  office  did  not  insist  on  it,  they  dispensed  with  it, 
and  they  discharged  me  altogether  from  making  it;** 

that 
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that  is  the  allegation  in  Jones  v.  Barklet/^  where  the  party        1839. 
said  he  had  made  and  executed  somei  and  was  ready      v    ^ 
and  offered  to  do  the  rest,  but  the  other  party  dispensed  ^ 

with  the  whole.  Then  the  question  would  have  been,  Pjesboroiwh, 
have  they  or  not  discharged  them ;  I  do  not  tbmk  my 
brother  Wilde^s  point  arises  upon  the  record,  or  diat  i% 
would  have  been  competent  to  give  in  evidence,  th^ 
they  had  dispensed  with  this  condition,  requiring  th^ 
name  of  the  usual  medical  attendant  On  this  ground, 
I  am  of  opinion  there  should  be  a  nonsuit. 

Rule  absolute. 


■^— I- 


Ellis  v»  Schmgeck  and  Thomas.  Jti»e  u 

A  CTION  for  goods  sold  md  delivered.     Ajt  the  triid  The  Defend- 

^  before  Best  C.  X,  London  siUings  after   Triniiy  ^^"l^^ 

term  1827,  it  appeared  that  the  goods  were  furnished  scrip  of  a  mi- 

for  the  Cornwall  and  Devonshire  mining  company.     The  "'?^.  company 

Defendants  had  received  from  the  secretary  of  the  xx>m^  -^  fr^ud,  and 

pany,  certificates  of  their  having  paid  a  deposit  upon  the  ^^  atttfnded 

amount  of  their  purchase  money  for  certain  shares  in  ^J^^         ^  . 

the  company,  and  hod  received  papers  called  the  scrip  but  they  never 

of  the  company,  but  they  had  not  signed  the  partnership  ^fS^^  ^Jf 

deed,  and  had  transferred  their  scrip  before  the  action  ^eed,  were 

was  commenced,  innocent  of  the 

Both  Defendants  were  present  at  a  meeting  of  the  ^g^nJerTed 

company  in  August  1825,  but  the  defendant  TTiomas  had  their  scrip 

not  purchased  his  scrip  until  after  a  portion  of  the  goods,  ^?'®.!?^ 

for  the  price  of  which  this  action  was  brought,  had  been  menced  an 

delivered.     It  was  urged,  that  as  the  Defendants  had  action  for 

parted  with  their  scrip,  and  had  never  signed  the  partner-  ^^^  to  the 

ship  deed,  this  action  did  not  lie  against  them.     How-  company  after 

ever,  a  verdict  was  given  for  the  Plaintiff,  and  the  jury  P^*"*^^,. 

found  specially,  that  the  company  originated  in  fraud,  their  scrip: 

but      Held,  thty 
were  liable. 
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1829.       but  that  neither  the  Plamtiff  nor  the  Defendants  were 
parties  to  the  fraud. 

fVilde  Serjt.  moved  to  set  aside  this  verdict,  and  enter 
a  nonsuit  instead,  on  the  grounds  urged  at  the  trial,  or 
to  reduce  the  damages  to  the  amount  of  the  goods  fur- 
nished subsequently  to  Thomai%  purchasing  scrip.  A 
rule  nisi  was  granted,  and 

Taddy  and  Spankie  Seijts.  shewed  cause. 

The  purchase  of  the  company's  scrip,  and  the  attend- 
ance at  thfe  meeting  constituted  the  Defendants  partners 
in  the  concern,  at  least,  as  to  third  persons,  although 
they  never  signed  the  partnership  deed.  A  deed  is  not 
essential  to  a  partnership,  and  the  jury  have  found  there 
was  no  fraud  as  between  the  Plaintiff  and  Defendants. 
Perring  v.  Hone  {a)  is  an  authority  in  point  for  the 
Plaintiff.  In  that  case.  Sir  J,  Perring  was  holden  to  be 
a  partner  in  a  similar  company,  and  as  such,  incom- 
petent to  sue  the  company,  although  he  had  never 
signed  the  partnership  deed,  and  had  transferred  his 
scrip  almost  as  soon  as  he  purchased  it. 

In  Vice  v.  Lady  Anson,  (b)  Lord  Anson  had  attended 
no  meeting,  and  done  no  act  to  participate  in  the  con- 
cern. If  a  man  purchase  a  share  of  a  ship  under  a  bad 
title,  he  is,  nevertheless,  liable  as  owner,  for  necessaries 
supplied  to  the  ship. 

Wilde  and  Merewether  Serjts.  contra. 

In  this  case,  the  mining  company,  having  originated 
in  a  fraud,  to  which  the  defendants  were  no  parties,  they 
did  not  become  partners  in  the  concern.  Whether  a  man 
be  partner  or  not,  must  depend  on  the  contract  between 
him  and  his  fellows ;  and  where  he  is  taken  in  by  a  fraud, 

{a)  4Bingb.%Z.  {b)  yB.^C.  409. 

the 


IN  THE  Tenth  Year  of  OEO.  IV.  S2B 

the  contract  is  void,  and  may  be  said  not  to  exist  for        1829. 

the   purpose   of  binding   the  parties.     In   Nockek  v.     *^  "_-  '- ' 

Crosby^  {a)  where  a  scheme  for  establishing  a  tontine  ^, 

was  put  forth,  stating  that  the  money  had  been  paid  to     Schmckoc; 

the  directors,  in  whom  the  management  of  the  concern 

was  vested,  but  before  any  part  of  the  money  was  laid 

out  at  interest,  the'  directors  resolved  to  abandon  the 

project,  it  was  held,  that  each  subscriber  might,  in  an 

action  for  money  had  and  received,  recover  the  whole  of 

the  money  advanced  by  him,  without  the  deduction  of 

any  part  towards  the  payment  of  the  expences  incurred. 

And  as  to  the  supposed  case  of  a  ship-owner's  liability, 

Harrington  v.  jFry,  {b)  has  expressly  decided,  that  a  party 

who  purchases  a  share  under  an  invalid  conveyance,  is 

not  liable  as  a  part-owner.     In  Sir  J,  Perring  v.  Hone^. 

the  company  whose  scrip  the  PlaintiiF  had  purchased 

was  a  bondjlde  concern. 

Cur,  adv.  vuU. 

As  several  cases  of  a  similar  kind  were  depending  in 
the  court  of  King's  Bench,  the  decision  of  the  court 
here  was  postponed;  and  now,  none  of  those  cases 
having  proceeded  to  judgment. 

Park  J.  said, —  We  have  looked  into  this  case,  which 
was  argued  before  my  brothers  Burroughy  Gaselee^  and 
myself,  and  are  satisfied  that  the  PlaintifiP  must  have  his 
judgment.  We  had  thought  that  a  case  which  is  de- 
pending in  the  Court  of  the  King's  Bench  might  have 
thrown  light  on  the  subject,  but  we  are  of  opinion  now 
that  there  is  no  case  which  immediately  touches  this.  I 
shall  not  go  into  it  at  any  length.  We  think  the  jury 
have  by  their  verdict  gone  very  far  to  conclude  the 
question ;  because  they  find  that  the  Defendants  form 

{a)  3B.i^C.  8x4.  (^)  2  Bingb.  179. 

part 
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lS2Sf*       p^rt  of  a  compaQy  which  was  fopndf^  iadeed  in  fraud, 
but  they  acquit  both  the  Defendants  and  the  Plaiptiff  of 
any  cognizanjce  of  that  fr^ud.   The  action  lyas  far  gpodf 
sold  and  delivered  to  a  very  consic^^ble  afppunt,  for 
furnishing  the  building  in  wb^ch  the  bffsiness  of  this 
company  was  to  be  carried  on.    We  think  that,  under 
all  the  circun^stances  of  this  case,  it  approa^es  very 
nearly^  if  not  quite,  to  the  case  of  Sir  Jf.  Perrpug  and 
Others  V.  If  one.    In  that  case  Sir  John  Penring  had 
lentered  his  ^ame  in  a  book  witjl;  several  othjers,  for  % 
projected  joint  stock  company,  he  received  scrip  receipts, 
but  he  spld  them  bjcfore  the  deqd  was  execute  for  the 
formatioi^  of  the  company;  and  he  never  did  e^Lecnte 
4iat  deed;  but  i^otwithsta^iding  that,  inasmuch  as  he 
)iad  attended  meetings,  and  had  received  monies,  and  so 
forth,  the  Court  was  of  opinion,  upon  consideradon, 
that  he  was  still  liable.    Tlie  case  of  Viscount  and  Lady 
,Anson^  we  think,  does  not  touch  that,  because  in  the 
case  of  that  lady  she  had  certainly  received  the  scrip  re- 
ceipts, audshe  hadperjlii^s  in  loose  conv^sations  in  ha 
own  family  talked  of  being  a  subscriber  to  &e  companyy 
though  it  did  not  appear  that  she  held  herself  out  to  the 
world  in  any  respect  as  a  partner;  and,  therefore^  that 
case  does  not  seem  to  us  to  apply  to  the  present.    In 
the  present  case  the  Defendants  attended  all  the  meet- 
ings, and  though  they  did  not  in  fact  sign  the  deed,  jthst 
was  no  more  than  was  urged  in  the  case  of  Sir  Jcbn 
Perring,     Under  all  the  circumstances  of  the  case,  we 
think  the  Plaintiff  is  entided  to  keep  the  verdict. 

Judgment  for  the  Plaintiff  .for  234/.,  ,the  vaI,Qe 
of  the  goods  furpis^l^^  after  the  Defendants 
^ere  concerned  with  the. company. 
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(IN  THE  EXCHEQUER  CHAMBER.)        Mayn. 
Llotd  and  Others  v.  Sigourney. 

TERROR  from  the  court  of  King's  Bench,  m   an  a  bill  of  ex- 
action of  assumpsit  for  money  had  and  received,  change,  drawn 
in  which  judgment  had  been  given  for  Sigounuy  the  ''^£^^  *" 
Plaintiff  below,  on  the  following  special  verdict:  —  London^  pay- 

In  the  month  of  Jidy,  Captain  AUwoody  who  com-  *  *  bdoned* 
manded  a  vessel  belonging  to  the  Plaintiff  below,  took  in  by  the  payee 
payment  of  a  cargo  of  flour,  the  property  of  the  Plain-  generally  to 
ti£^  which  he  sold  at  Rio  Janiero^  a  bill  of  exchange  for  ],-^  i^  ^^ 
SI 64/.  lis.  8d.,  drawn  in  a  set  of  three,  by  March^  word«,  "Pay 
Sealy^  Walker^  and  Co.,  of  that  place,  on  March^  Sedb/^  ^^  ^^ 
and  Co.  oi  London.    This  bill  was  payable  to  the  order  use."    B.  ap- 
of  Messrs.  Hendricks^  Wierss^  and  Co.,  who  indorsed  P^^  *°  ^^  . 
it  to  Captiun  Attvoood.     The  following  is  a  copy  of  the  ^^^^  ^^  i^^^ 

third  part  of  the  bill :  —  'and  they, 

without  mak- 

*'Rio  de  Janieroy  12th  Jtdy  1825.  ^?  *"^.^"" 

'  ^  quiry,  did  so, 

<<  For  ^£"3164  11 5.  %d.  and  applied 

"At  sixty  days  sight,  pay  this  third  of  exchange,  tl»e  proceeds 

first  and  second  not  paid,  to  (he  order  of  Messrs.  Hend-  j^.  n^i^ 

rickSf  Wierssj  and  Co.,  three  thousand  one  hundred  and  that  the  in- 
sixty-four  pounds,   eleven  shillings,  and  eight  pence,     *^"5"«"*^w*« 

value  of  the  same,  which  place  to  account,  as  per  advice  that  the  pro- 

from  Pf  rty  in  the 

"  March,  Sealy,  Walker,  and  Co.*'  j„  ^  ,  ^^ 

that  he  was 
This  was  indorsed  by  the  payees  to  A.  Attwood:  by  entitled  to  re- 

AttwoodtjQ  the  Plaintiff  below:   by  the  latter  in  the  !!!^\^r 

^  amount  from 

following  words :  —  the  bankers. 

Vol.  V.  O  o  « Pay 
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1829.  "  Pay  to  Samuel  WilliamSy  Esq.   of  London^  or  his 

\jjOYj>       order,  forny  use:*' 

9.  And  by  S.  Williams  to  the  Defendants  below. 

SiGOURNEY. 

AU^mood  sent  the  first  of  the  set  to  the  correspondent 
of  the  Plaintiff  below,  Mn  Samuel  Williams  of  L/mdon, 
who  was  an  American  agent,  and  factor  for  merchants 
and  planters,  carrying  on  such  business  to  a  great  extent^ 
enclosed  in  the  following  letter :  —  "  Sir,  —  I  herewith 
have  the  honour  to  enclose  you  the  first  of  exchange  for 
3164/.  lis.  Sd.  sterling,  at  sixty  days  sight,  on  Messrs. 
March,  Sealy,  and  Co.,  in  London,  in  favour  of  myself  it 
being  the  proceeds  of  a  cargo  of  flour,  in  brig  Swi/isure, 
belonging  to  Henry  Sigoumey,  Esq.,  Boston^  America, 
which  you  will  please  to  present  for  acceptance^  and 
keep  at  the  disposal  of  the  second  or  third."     But  he  did 
not  indorse  the  bill.     Williams  received  the  letter  and 
bill  on  the  26th  September  1825,  and  procured  the  accept- 
ance of  the  bill  in  due  course.     The  third  of  the  set  was 
remitted  to  the  Plaintiff  below ;  and  he,  having  indorsed 
it  as  aforesaid,  *^  Pay  to  Mr.  Samuel  Williams,  or  order, 
for  my  use,"  remitted  it  to  Williams  in  the  following 
letter  of  the  17th  September  1825  :  —  "  Captain  Amaziak 
Attfwood,  of  my  brig  Swi/lsure,  arrived  here  yesterday 
from  Rio  Janiero.     He  informs  me,  that  he  left  a  letter 
directed  to  you,  to  be  forwarded  to  you  by  the  next 
English  mail,   containing  the  first  of  March,   Sealg, 
Walker,   and  Co.'s*  draft  on  March,  Seah/,   and  Co, 
London,    dated  12th  July,    at  sixty   days    sight,    for 
SI 64/.  Us.  Sd.  sterling,  in  favour  of  Messrs.  Hendricks, 
Wierss,  and  Co.,  and  by  them  indorsed  to  said  A.  AU- 
wood.     He  thinks  he  did  not  indorse  the  draft ;  and  if 
received,  it  can  only  be  accepted.     Enclosed  you  have 
third  bill  of  the  set,  indorsed  to  me  by  Captain  Atiwood, 
and  to  yourself  by  me.  I  presume  that  if  the  other  should 
have  been  previously  received  and  accepted,  a  receipt 

on 
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on  the  one  now  transmitted  would  be  accepted  at  ma-        1829. 
turity.  Have  the  goodness,  when  you  advise  the  receipt,  ~^ 

which  I  trust  will  be  as  soon  as  possible,  of  the  present,  v 

to  inform  me  the  standitig  of  the  acceptors.  Henry  Si^  Sioournev, 
goumey!^  The  letter  and  bill  were  received  by  WiU 
Hams  on  the  26th  October  1825.  The  Defendants  below 
had  no  notice  of  the  before-mentioned  letters  of  Captain 
AttVDOod  and  of  the  Plaintiff' below.  Williams  stopped 
payment  on  the  24th  October  1825,  and  a  docket  was 
struck  against  him  on  the  25th  of  the  same  month,  upon 
which  a  commission,  dated  the  27th  of  the  same  month, 
was  issued,  and  he  was  declared  a  bankrupt  immediately 
afterwards.  At  the  time  Williams  received  the  bill  in 
question,  as  well  as  at  the  time  of  his  bankruptcy,  the 
balance  of  account  was  in  favour  of  the  Plaintiff  below 
to  the  amount  of  upwards  of  SOOO/.,  exclusive  of  the 
befbre-sUtted  bill.  On  the  morning  of  the  22d  October^ 
when  the  discount  hereinafter  mentioned  was  made,  the 
balance  in  favour  of  Williams  with  the  Defendants  below 
was  3784/.  105.  lOd.  About  eleven  o'clock  on  that  day 
Williams  indorsed  the  bill  in  question,  with  others, 
amounting  in  the  whole  to  7081/;  175.  9^.,  to  the  De- 
fendants below,  who  were  his  bankers,  and  in  the  habit 
of  discounting  for  him  very  largely,  and  the  said  bills 
were  bond  Jide  discounted  for  him,  and  credit  given  to 
him  for  the  amount,  less  the  discount;  and  subsequently, 
m.,  at  the  clearing  house  about  five  o'clock  in  the  even- 
ing of  that  day,  the  Defendants  below  paid  Williams*s  ac- 
ceptances due  that  day  to  the  number  of  thirty-two,  and 
three  drafts,  amounting  to  10,683/.  185.  6d.  The  bill  in 
question  was  honoured  at  maturity,  and  the  amount 
received  by  the  Defendants  below  on  the  28th  November 
1825. 

Patteson  for  the  Defendants  below.     The  general  rule 
is,  that  an  indorsement  transfers  to  the  indorsee  all  the 

O  o  2  rights 
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1829.        rights  of  the  indorser,  and,  among  others,  the  right  of 
~  ^  transferring   the  interest  in  the  bill  by  indorsementi 

V,  Mare  v.  Manning  (a),  Acheson  v.  Fountain  (iX  -B<fe  ▼• 

SiGOUBmr.    East  India  Company,  {c).     In  the  latter  case,  fVilmot  J. 
even  intimated  a  doubt  whether  there  could  be  a  re- 
strictive indorsement     But,  conceding  that  there  may, 
the  question  is.  Whether  the  indorsement  in  this  case 
contains  dear  negative  words  restraining  the  negotia- 
bility of  the  bill  ?    The  words  must  be  construed  most 
strongly  against  the  Plaintiff  below,  the   party   using 
them,      first,  the  bill  is   indorsed   payable   to  order. 
Prima  Jade,  therefore,  it  was  transferable.     The  legal 
title  was  in  Williams,  though,  as  between  the  Plaintiff 
below  and  him,  he  might  be  bound  to  hold  the  bill  for 
the  use  of  the  Plaintiff  below ;  and  if  Williams  had  the 
legal  title»  he  might  transfer  his  interest  in  the  bill  bjr 
indorsement     In  Snee  v.  Prescott  {d)  the  language  of  the 
bill   was,   "Pay  to  my  use  and   order;"   not,   "pay 
A.  B.  to  my  use."     The  meaning  of  such  an  indorse- 
ment was  considered  in  Evans  v.  Cramlington  (e)  i  there 
the  bill  was  payable  "  to  Price  or  order,  for  the  use  of 
Calvert"     Price  indorsed  it  to  Evans ;  after  which  an 
extent  issued  against  Calvert,  and  the  money  due  upon 
the  bill  was  seized  to  the  use  of  the  king.     These  facts 
appearing  upon  the  pleadings,  two  points  were  made 
upon  demurrer :   the  one,  whether  Calvert  had  such  an 
interest  in  the  money  as  might  be  extended ;  and  the 
other,  whether  Price  had   power  to  indorse    the  bill, 
or  whether  he   had   only  a  bare  authority  to  receife 
die  money  for  the  use  of  Calvert:  and  the  Court  of 
King's  Bench,  and  afterwards  the  Exchequer  Chamber, 
held,  that  Calvert  had  not  such  an  interest  as   could 


(a)  Com,  311.  (d)  t  Mk,  147. 

(b)  iStr.ssJ'  ie)Carth.S'    ^f^ent.  ^oy.  SBm. 

(c)  2  Burr.  1316.  364.    i  SJbow.  4. 
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be  extended,  and  that  Price  had  power  to  indorse       1829. 
ihe  bill;   and  judgment  was  given  for  the   Plaintiff.     ^  '  ^  ■ 
In  the  case,  as  reported  in  Shower^  p.  4.,  Lord  HoU  ^, 

says,  "  This  is  a  bill  which  is  assignable  by  Priccy  and  Siqourney; 
when  Price  assigned  it  he  received  the  money,  and  that 
receipt  was  for  the  use  of  Calvert ;  and  there  Calvert 
hath  his  action ;  but  we  can  take  notice  of  none  but 
Price :  and  at  this  rate  the  credit  of  bills  of  exchange 
will  be  spoiled  .'•  If  Calverfs  consent  had  been  ne- 
cessary, that  must  have  been  stated  in  the  pleadings  to 
have  been  given ;  but  there  is  no  such  averment  The 
pleadings  are  set  out  in  Ventris{a).  That  case,  therefore, 
is  an  authority  to  shew  that  Williams  had  authority  to 
transfer  the  interest  in  the  bill  in  this  case.  The  words 
<*  to  my  use"  may  be  construed  as  a  direction  irom  the 
Plaintiff  to  Williams^  his  agent,  to  apply  the  bill,  or  the 
proceeds  of  it,  to  his,  the  Plaintiff's,  use.  The  other 
construction  makes  the  indorsement  restrictive.  Biit 
the  intention  is  not  clear;  and  it  ought  to  be  so,  in 
order  to  restrain  the  negotiability  of  the  bill.  If  the 
first  construction  be  adopted,  the  Defendants  below 
clearly  were  not  bound  to  see  to  the  application  of  the 
money.  If  the  words  of  the  indorsement  had  been, 
**  which,  place  to  my  account,"  or  "  which  hold  to  my 
use,"  the  Defendants  below  would  not  have  been  bound 
to  look  to  the  application  of  the  money.  The  party  to 
whom  a  bill  is  tendered  is  not  bound  to  make  any  en- 
quiry. According  to  the  argument  on  the  other  side 
every  subsequent  indorsee  would  be  a  trustee  for  the 
Plaintiff  below.  That  wogld  be  very  inconvenient 
In  Evans  v.  Cramlinglon  (i)  Lord  Holt  says,  that  when 
Price  assigned  the  bill,  and  received  the  money,  he 
became  trustee  for  Calvert.  If  that  be  so,  then  Williams^ 
by  indorsing  for  value  to  Uoyd^   became  trustee  for 

(ii)Pa{^3o8.  {b)  I  Show,  ^, 
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1829.  the  Plaintiff  below.  He  could  not  make  the  Defend* 
ants  below  trustees  for  the  Plaintiff  below.  The  rea- 
sonable construction  of  the  indorsement  is,  that  it  was  a 
direction  by  the  principal  to  his  selected  agent  to  apply 
the  proceeds  to  his  use.  If  there  were  any  fraud  or 
other  suspicious  circumstances,  the  case  might  have  been 
different  Treuttel  v.  Barandon{a)  proceeded  on  that 
ground.  And  in  Robcais  v.  Kensingian  {b)  the  sum 
mentioned  in  the  bill  was  only  to  be  paid  in  a  certain 
event  specified  in  the  indorsement,  of  which  the  acceptors 
had  notice,  as  they  did  not  accept  till  after  the  indorse- 
ment The  Defendants  below  applied  the  money  gene- 
rally, according  to  the  direction  of  tfUliams:  they  could 
not  know  in  what  mode  Williams  was  to  apply  the  money 
to  the  use  of  the  Plaintiff  below.  This  was  a  bondjSde 
discount,  in  the  way  of  trade,  to  Williams  himself.  The 
Defendants  below  w^e  not  trustees  for  the  Plaintiff 
below. 

F.  Pollock  for  the  Plaintiff  below.  The  bill  belonged 
to  the  Plaintiff  below,  and  he  is  entitled  to  recover  its 
amount  from  the  Defendants.  The  indorsement  was 
special,  so  as  to  prevent  the  indorsee  from  transferring 
any  interest  in  the  bill  beyond  the  particular  purpose 
or  the  particular  individual  mentioned  in  the  indorse- 
ment. The  earliest  case  wher^  such  a  special  indorse- 
ment is  mentioned  is  Snee  v.  Prescott.  There  Lord 
Hardwicke  says,  "  Promissory  notes  and  bills  of  ex- 
change are  frequently  indorsed  in  this  manner :  —  Pray^ 
pay  the  money  to  my  use,  in  order  to  prevent  their  being 
filled  up  with  such  an  indorsement  as  passes  the  in- 
terest." In  Edie  v.  The  East  hidia  Company  (c),  WH- 
mot  J.,  speaking  of  an  indorser,  says,  ^*  To  be  sure,  he 
may  give  a  mere  naked  authority  to  a  person  to  receive 

{a)  8  TamU  xoo.      {b)  4  Taunt.  30.       (c)  %  Burr.  laa;. 
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It  for  him :  he  may  write  upon  it,  *  Pray,  pay  the  money        1829. 

to  my  servant,  for  my  use;'  or  use  such  expressions  as     ^    ~ ' 

necessarily  import  that  he  does  not  mean  to  indorse  it  ^, 

ooeTf  but  is  only  authorizing  a  particular  person  to  receive    SKaoulun^^ 

it  for  him,  and  fer  his  awn  use.    In  sudi  case  it  would 

be  clear  that  no  valuable  consideration  had  been  paid 

him  ;  but,  at  least,  that  intention  must  appear  upon  the 

fece  of  the  indorsement."     It  appears,  therefore,  from 

these  two  authorities,  that  an  indorsement  in  the  form 

used  in  the  present' case,  will  prevent  the  indorsee  from 

passing  the  interest  in  the  bill  by  a  subsequent  indorse^ 

ment     The  general  indorsement  of  a  bill  makes  it  the 

legal  property  of  the  indorsee^  and-  gives  him  the  Jus 

dispotiendi;  but  an  indorsement -for  the  use  of  another 

js> notice  that  the  property  in  the  bill  is  in  that  other, 

and  that  the  holder  is  an  agent  for  him,  and  cannot 

transfer  the  bill.     Evans  v.  Crandington  only  decide 

that  the  drawer  of  a  bill,  in  favour  of  ^.  to  the  use* of 

B.y  could  not,  when  sued  by  C,  to  whom  it  had  been 

indorsed  by  ^.,  set  up  as  a  defence  the  rights  of  B.  as 

a^  tertii. 

Best  C.  J.  We  are  all  of  opinion,  that  the  judg- 
ment of  the  Court  of  King's  Bench  must  be  a£firmed. 
Whoever  reads  the  indorsement  on  this  bill  of  exchange 
must  perceive  that  its  operation  is  limited,  and  that  the 
object  of  the  indorser  was  to  prevent  the  money  re- 
ceived in  respect  of  the  bill  from  being  applied  to  the 
use  of  any  other  person  than  himself:  to  whomsoever 
the  money  might  be  paid,  it  would  be  paid  in  trust  for 
the  indorser;  and  into  whose  hands  soever  the  bill 
travelled,  it  carried  that  trust  on  the  &ce  of  it.  And 
we  see  no  inconvenience  to  commercial  interests  from 
such  a  limitation  of  the  effect  of  the  indorsement  so 
expressed ;  the  only  result  will  be,  to  make  parties  open 
their  eyes  and  read  before  they  discount. 

O  o  4  It  - 
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It  is  impossible  to  read  this  indorsement  withput 
ing  that  same  enquiry  is  necessary;  for  if  su<^  be  not 
the  use  of  the  words  introduced,  they  are  of  no  use. 
But  if  a  use  can  be  found  for  them,  the  Courts  must 
i^ply  them  in  the  way  in  which  they  were  intended  to 
operate. 

The  indorser  has  added  the  words  or  order^  to  the 
name  of  the  indorsee,  because,  if  he  had  not  done  so» 
the  indorsee  must  have  attended  in  person  to  obtain 
payment  of  the  bill,  and  the  short  way  to  obviate  that 
inconvenience  was  to  introduce  the  words  or  order.  Bat 
he  still  intended  that  the  person  ordered  by  the  in» 
dorsee  to  receive  the  amount  should  recdve  it  to  the 
use  of  him,  the  indorser. 

But  the  Defendants  below,  instead  of  paying  the 
amount  of  the  bill  for  the  use  oiSigaumaf^  tbe  indorser, 
have  discounted  it  for  the  use  of  fVUliamSf  the  indorsee. 
We  are  all,  therefore,  of  opinion  that  the  judgment  of 
the  Court  of  Kbg's  Bench  must  be 

AflSrmed. 
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Jones  v.  Bright  and  Others.  Maj  %$, 


'^FHE  tenth  count  of  the  declaration  stated,  that  the  The.PUintiff 
Plaintiff  on,  &c.,  at,  &c.,  at  the  special  instance  and  ^^(^^^^. 
request  of  the  Defendants,  bargained  with  the  Defend-  house  of  the 
ants  to  buy  of  them,  and  the  Defendants  then  and  there  Defendant,  the 
agreed  to  sell  to  the  Plaintiff  divers,  to  wit  1000,  sheets  copp^  for 
of  copper,  for  the  purpose  of  sheathing  the  bottom  of  a  sheathing  a 
certain  barque  or  vessel  called  the  Isabella  ,•  and  the  De-  L?'  j^^* 
fendants  by  then  and  there  falsely  and  fraudulently  who  knew  the 
warranting  the  said   last-mentioned  sheets  of  copper,  object  for 
which  had  been  made  and  manufactured  by  the  De-  copper  was 
fendants,  to  be  reasonably  fit  and  proper  for  the  purpose  wanted,  said, 
last  aforesaid,  then  and  there  sold  the  last-mentioned  *    wu  suppy 

'  •  you  well. 

sheets  of  copper  to  the  Plaintiff  at  and  for  a  large  sum      The  copper, 

of  money,  to  wit,  the  sum  of  SIS/.  Ss.,  which  was  after-  inconsequence 
wards  paid  by  the  Plaintiff  to  the  Defendants  for  the  tnnnc  defect, 
same :  whereas,  in  truth  and  in  fact,  the  last-mentioned  the  cause  of 
sheets  of  copper  were  not,  at  the  said  time  of  the  said  ^^^^  havine 
warranty  and  sale  thereof  as  aforesaid,  reasonably  fit  or  lasted  only 
proper  for  the  purpose  last  aforesaid ;  but,  on  the  contrary  f®"*"  "J®"J^ 
thereof,  the  said  last-mentioned  sheets  of  copper  were  at  —„,  the 
that  time  of  an  inferior  quality,  and  wholly  unfit  and  im-  average  dura- 
proper  for  the  purpose  last  aforesaid;  whereby  the  said  ^li  t^ 
last-mentioned  sheets  of  copper,  afterwards,  to  wit,  on,      Held,  in  an 
8tc.,  at,  &C.,  became  and  were  greatly  corroded,  injured,  **^^'®?  on  the 
and  destroyed,  and  of  little  or  no  use  or  value  to  the  nature  of  de- 
plaintiff;  and  so  the  Defendants,  by  means  of  the  said  ceit,  that  the 
last-mentioned  premises,  on,  &c.,  at,  &c.,  falsely  and  ^"JJ^  j^** 
fraudulently  deceived  the  Plaintiff  on  the  sale  of  the  damages, 
said  last-mentioned  sheets  of  copper  as  aforesaid.    Then 
followed  an  allegation  of  special  damage. 

The 


AM 


CASES  IN  EASTER  TERM 


1889. 


The  eleventh  count  differed  from  the  preceding  only 
in  omitting  the  name  of  the  vessel,  and  the  all^ation 
that  the  copper  had  been  made  and  manufactured  by 
the  Defendants. 

At  the  trial  before  Best  C.  J.,  London  sittings  after 
Michaelmas  term,  the  case  proved  was  as  follows :  — 

The  Plaintiff  was  a  shipowner ;  the  DefendanU  ma- 
nufacturers  and  venders  of  copper  for  various  purposes. 

Fisher^  a  mutual  acquaintance  of  the  parties,  intro- 
duced them  to  each  other,  saying  to  the  Defendants, 
^^  Mr.  Jones  is  in  want  of  copper  for  sheathing  a  vessel, 
and  I  have  pleasure  in  recommending  him  to  you, 
knowing  you  will  sell  him  a  good  article;"  one  of  the 
Defendants  answered,  "  Your  friend  may  dq)end  on  it, 
we  will  supply  him  well." 

Copper  was  lying  in  the  Defendants'  warehouse^  in 
sheets  of  various  size,  thickness,  and  weight:  the  Plain- 
tiff's shipwright  selected  what  he  thought  fit»  and  after- 
wards applied  it  to  the  Plaintiff's  ship,  observing  nothing 
amiss.  The  invoice  described  the  article  s<Jd  as  *<  Cop- 
per for  the  ship  Isabella^*  The  Plaintiff  paid  the 
market-price  as  for  copper  of  the  best  quality ;  and  bis 
ship  proceeded  on  a  voyage  to  Sierra  Leone.  The 
copper,  however,  instead  of  lasting  four  or  five  years, 
the  usual  duration  of  copper  employed  in  sheathing 
vessels,  was,  at  the  end  of  four  or  five  months,  greatly 
corroded  in  patches  of  holes,  and  unfit  for  further 
service. 

Scientific  men,  called  on  the  part  of  the  Plaintiff, 
ascribed  the  failure  to  an  oversight  or  casualty  in  the 
manufacture,  whereby  the  copper  might  have  imbibed 
more  oxygen  than  it  ought  to  contain ;  but  all  imputation 
of  fraud  on  the  Defendants  was  disclaimed  by  the  Plain- 
tiff. The  Defendant's  witnesses  accounted  for  the  cor- 
rosion from  the  singular  inveteracy  of  the  barnacles  in 
the  river  at  Sierra  Leone^  where  the  ship  lay  for  some 

time. 
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time.     They  stated  that   the  quality  of  copper  might        18S9. 
always  be  known  by  its  appearance  and  malleabiliqr ; 
and  that  if  there  had  been  any  defect  in  that  sold  to  the 
Plaintiff,  his  shipwright  must  have  discovered  it  while 
in  the  act  of  sheathing  the  vessel. 

The  Chief  Justice  left  it  to  the  jury  to  determine 
whether  the  decay  in  the  copper  was  occasioned  by  in* 
trinsic  defect  or  external  accident;  and  if  it  arose  from 
intrinsic  defect,  whether  such  defect  were  occasioned  in 
the  process  of  manufacture. 

The  jury  found  that  the  decay  was  occasioned  by 
some  intrinsic  defect  in  the  quality  of  the  copper ;  bat 
that  there  was  no  satisfactory  evidence  to  shew  what  was 
the  cause  of  that  defect.  A  verdict  was  thereupon  en- 
tered for  the  Plaintiff,  subject  to  an  enquiry  by  an 
arbitrator  as  to  the  amount  of  damages. 

Ijudkm  Serjt.  obtained  a  rule  m$i  to  set  aside  the 
verdict  and  enter  a  nonsuit,  on  the  ground,  that  without 
an  express  warranty,  or  proof  of  fraud,  the  Defendants 
were  not  responsible  for  the  quality  of  the  article  they 
sold. 

Wilde  and  Russell  Seijts.  shewed  cause.  When  an 
article  is  sold  for  a  particular  purpose,  a  warranty  is 
implied  that  it  is  fit  for  that  purpose. 

The  Defendant's  copper  was  sold  for  the  purpose  of 
sheathing  a  ship;  if  not  adapted  to  that  purpose,  it 
was  of  no  use  to  the  Plaintiff  t  he  would  only  have  pur- 
chased it,  therefore,  on  the  suppodtion  that  the  Defend- 
ants undertook  it  should  have  the  requisite  qualities. 
The  rule,  caveat  emptor^  applies  only  where  articles  are 
bought  in  the  way  of  merchandise,  and  not  for  any 
specific  use.  But  good  policy  requires  that  the  seller 
should  be  responsible  where  he  sells  an  article  for  a 
specific  use.     In  many  instaneeB,  it  is  impossible  that 
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the  buyer  should,  by  any  d^ree  of  care  or  diligence,  be 
able  to  ascertain  beforehand,  whether  the  article  in 
question  will  answer  the  purpose  for  which  it  is  des* 
tined;  but  the  seller  has  generally  the  means  of  knowing 
this,  and  of  preparing  his  article  accordingly,  more  es- 
pecially where,  as  in  the  present  case,  he  is  the  manu- 
fiicturer.  So  that,  if  the  position  be  true  with  r^ard  to 
those  who  merely  sell  for  a  particular  purpose,  it  is  true 
i  fortiori  of  those  who  manufacture  and  sell.  If  the 
Defendants  had  sued  for  the  price  of  the  copper,  it 
would  have  been  an  answer  to  such  an  action  for  the 
Plaintiff  to  have  shewn  that  the  copper  had  entirdy 
fiuled  when  applied  to  the  purpose  for  which  it  was  sold. 
If  so,  it  is  but  justice  that  the  Plaintiff,  having  paid  the 
price,  should  recover  damages  if  the  consideration  fiiiis. 
The  result  of  all  the  decisions  on  the  subject  is,  that  the 
rule  of  caveat  emptor  does  not  apply  where  an  article  is 
sold  for  a  particular  purpose.  Dealings  for  horses  and 
other  animals  may  easily  be  distinguished,  because^  as 
the  animal  is  not  produced  by  human  agency,  the  seller 
has  no  more  means  than  the  buyer  of  guarding  against 
or  knowing  intrinsic  and  hidden  defects.  But  the  same 
principle  seems  to  apply  in  those  cases  also :  for  if  a 
horse  be  sold  generally,  without  any  intimation  of  the 
particular  work  to  which  he  is  to  be  applied,  the  buyer 
takes  him  at  all  risks,  and  the  seller  is  not  responsible 
unless  there  be  fraud  or  an  express  warranty ;  but  if  the 
buyer  specifies  the  purpose  for  which  he  wants  the 
horse, — as  to  drive  in  a  gig,  or  to  carry  a  child,  and  it 
should  turn  out  that  the  horse  had  never  been  in  har- 
ness, and  was  unable  to  draw,  or  vicious  and  intractable, 
the  buyer  might  recover  on  proof  of  the  animal's  inap- 
titude for  the  purpose  for  which  he  was  sold.  Accord- 
ing to  Blackstone  (a),   a  presumptive  undertaking  or 
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assumpsit  arises  in  such  cases  ^^  irom  the  general  impli- 
cation and.  intendment  of  the  courts  of  judicature,  that 
every  man  bath  engaged  to  perform  what  his  duty  or  jus- 
tice requires."  Therefore,  in  Laing  v.  Fidgeon  (a),  it  was 
held,  that  in  every  contract  to  furnish  manufiustured 
goods,  however  low  the  price,  it  is  an  implied  term  that 
the  goods  should  be  merchantable.  And  though  in 
Fisher  v.  Samuda  {b)  it  was  held,  a  party  could  not  main- 
tain an  action  on  the  ground  of  the  goods  being  of  a 
bad  quality,  and  unfit  for  the  purpose  for  which  they 
were  ordered ;  that  was,  after  an  action  had  been  brought 
for  the  value  of  the  goods  furnished  at  a  stipulated  price, 
and  the  purchaser  did  not,  either  in  bar  of  the  action,  or 
to  reduce  the  damages,  object  to  the  quality  of  the 
goods,  but  allowed  the  seller  to  recover  a  verdict  for  the 
full  price  agreed  upon. 

But  in  Gardiner  v.  Gray  (c),  where  the  defendant  sold 
twelve  bags  oi  waste  siUe  at  105.  6d.  per  pound,  which  on 
its  arrival  was  found  to  be  of  a  quality  not  saleable 
under  the  denomination  of  waste  silkf  Lord  EUenborough 
said,  ^^  The  purchaser  has  a  right  to  expect  a  saleable 
article,  answering  the  description  in  the  contract  With- 
out any  particular  warranty,  there  is  an  implied  term  in 
every  such  contract.  Where  there  is  no  opportunity  to 
inspect  the  commodity,  the  maxim  oi  caveat  emptor  does 
not  apply.  He  cannot,  without  a  warranty,  insist  that 
it  shall  be  of  any  particular  quality  or  fineness ;  but  the 
intention  of  both  parties  must  be  taken  to  be,  that  it 
shall  be  saleable  in  the  market  under  the  denomination 
mentioned  in  the  contract  between  them."  In  Okell 
V.  Smith  {d)  and  Bluett  v.  Osborne  {e)y  Lord  EUenborough 
lays  down  the  same  principle^  though  it  should  seem 
that  the  latter  case  must  be  misreported,  inasmuch  as 
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1999.       the  decision  is  apparently  at  TarianCe  widi  the  principle 
laid  down,   ^'  A  person  who  sells  impliedly  warrants 
that  the  thing  sold  shall  answer  the  purpose  for  which 
it  is  sold.'*    In  Padey  v.  Freeman  (a),  BuUer  J.  said,  ^  It 
was  rightly  held  by  HoU  C*  J.,  and  has  been  anifimnlj 
adopted  ever  since,  that  an  affirmation  at  the  time  of  a 
sale  is  a  warranty,  provided  it  appear  in  evidence  to 
have  been  so  intended."     In  Yeats  v.  Pim  (ft),  CUbbs  C  J. 
says,  **  Where  a  party  undertakes  that  he  will  supply 
goods  of  a  certain  description,   he  must   execute  his 
engagement  accordingly.''     It  may  be  presumed  from 
the  premature  decay,  that  the  whole  of  the  article  for- 
nished  to  the  Plaintiff  was  not  copper ;  that  there  was  a 
mixture  of  some   other   ingredient;    if  so.    Bridge  r. 
lVain(c)  is  an  authority  conclusively  in  favour  of  the 
Plaintiff.     In  Prosser  v.  Hooper  (d)^  the  undertaking  of 
the  parties,  collected  from  their  acts,  was  held  sufBcieDt 
to  oontroul  the  words  of  the  contract,  from  which  a  war- 
ranty would  otherwise  have  been  implied ;  and  CAim- 
ddor  V.  Lopus  (e)  does  not  apply,  having  merdy  decided, 
that  in  an  action  on  the  case  for  selling,  as  a  besoar-stone, 
a  stone  which  was  not  a  bezoar,  it  is  necessary  to  all^ 
in  the  declaration  that  the  defendant  knew  it  not  to  be  a 
bezoar;  but  the  allegation  of  knowledge,  if  necessary  in 
the  present  case,  is  implied  in  the  statement  that  the 
Defendants  were  the  manufacturers  of  the  article  sup- 
plied.    The  only  cases  which  can  be  rdied  on  by  the 
Defendants  are  Parkinson  v.  Lee  {/)  and  Grc^  v.  Cox{g), 
But  in  Parkinson  v.  Lee  the  Defendants  were  not  the 
growers  of  the  hops  they   sold ;   the  hops   had   been 
damaged  without  their  knowledge ;  they  were  sold  from 
samples  fairly  drawn,  and  were  equal  to  the  samples; 

{a)  3  T.  R.  57.  (e)  Cro.  Jac.  4. 

{b)   %Marjb.i4i.  (/)  a -Au^f  3x4. 

(f)   x.S/flri.504.  {g)  4-&&Czo8. 
(d)  1B.M.106. 
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and  in*  Gray  y.  Cox  the  Court  decided  simply  on  die 
ground,  that  a  warranty  of  a  very  extensive  kind,  al-> 
leged  in  the  declaration,  was  not  sustained  by  the  eTi-« 
dence  at  the  trial* 


Ludlow  Serjt  eonird.  This  is  not  an  action  of 
assumpsit^  but  an  action  on  the  case  in  the  nature  of 
deceit ;  and  the  whole  current  of  earlier  authorities,  con<^ 
finned  by  recent  decisions,  prove  that  the  Plaintiff 
in  such  an  action  must  allege  and  shew  either  an  express 
warranty,  or  that  the  Defendant  knew  that  the  article  he 
sold  was  not  such  as  he  represented  it  to  be.  In  all 
other  cases  the  rule  of  caveat  emptor  applies.  Liord 
Coke  says,  **  By  the  civil  law,  every  person  is  bound  to 
warrant  the  thing  that  he  sells  or  conveys,  although 
there  be  no  express  warranty;  but  the  common  law 
binds  him  not,  unless  there  be  a  warranty  either  in  deed 
or  in  law ;  for  caveat  emptor"  {a)  In  the  present  case, 
there  is  no  pretence  for  saying  that  any  express  war* 
ranty  was  given;  and  knowledge  on  the  part  of  the 
defendants  of  any  defect  in  the  copper,  is  neither  averred 
nor  proved.  In  the  transaction  with  the  Plaintiff,  the 
Defendants  were  the  mere  sellers  of  the  copper,  which 
lay  in  their  warehouse  ready  for  delivery,  and  was  in- 
spected and  chosen  by  the  Plaintiff's  agent :  the  circum- 
stance that  they  were  also  the  manufacturers  is  a  mere 
accident,  which  does  not  affect  the  case,  because  thie 
article  was  not  made  to  order ;  the  allegation,  therefore, 
that  they  were  the  manufacturers,  is  not  tantamount  to 
an  averment  that  they  knew  of  the  defects  in  the  article 
they  sold  from  their  warehouse;  and  no  authority  can  be 
found,  in  which  in  an  action  of  deceit  a  warranty  has 
been  implied,  without  averment  and  proof  of  knowledge. 
In  an  action  on  an  express  warranty,  the  breach  of  the 
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'warranty  is  the  gravameD,  and  in  such  case  it  is  not 
necessary  to  allege  the  scienter,  nor^  if  alleged^  to  prove 
it:  but  in  actions  on  the  case,  in  the  nature  of  dec^ 
the  gravamen  is  the  deceit,  and  the  gkt  of  the  action  is 
the  scienter.    Williamson  v.  Allison,  {a)     In  the  old  writs, 
sachant  is  always  the  material  word.     1  Fitz.  Nm  B»  9. 
And  the  text-books,  StathanCs  Abr.y  Ntnfs    MaximSf 
fVoocCs  Instity  lay  down  the  law  as  settled  on  that  head 
RM.  Jbr.  Act.  on  Case,  p.  90.  pi.  1,  2,  3,  4.      If  an 
allegation  of  a  warranty  in  the  declaration  can  be  sap- 
ported  by  the  proof  of  a  contract  for  the  sale  of  goods 
for  a  specific  purpose,  there  is  an  end  of  the  distinction 
between  implied  and  express  warranties.     The  scienter 
need  not  be  proved   in  any  case^  since  the  implied 
warranty  would  always  be  tantamount  to  an  express 
warranty,  and  so  preclude  the  necessity  of  proving  the 
scienter.    The  only  question,  therefore^  in  this  case  is, 
Whether  the  law  will,  according  to  the  dictum  of  Lord 
Tenterden  in  Graj/  v.  Cox,  lay  upon  the  seller  or  mano- 
&cturer  an  obligation  to  warrant  in  all  cases  that  the 
article  which  he  sells  shall  be  reasonably  fit  and  proper 
for  the  purpose  for  which  it  is  intended,  and  render  him 
responsible  for  all  the  consequences  which  may  result,  if 
it  shall  be  found  not  to  answer  the  purpose  for  which  it 
was  designed,  and  that,  on  account  of  some  latent  defect 
of  which  be  was  ignorant,  and  which  shall  not  be  proved 
to  have  arisen  from  any  want  of  skill  on  his  part,  or  the 
use  of  improper  materials,  or  any  accident  against  which 
human  prudence  might  have  been  capable  of  gu&rding 
him? 

If  such  a  doctrine  can  be  maintained,  every  dealer  or 
manufacturer,  —  however  skilful  in  the  exercise  of  his 
art;  however  careful  in  the  selection  of  his  materials ;  and 
however  cautious  in  the  language  of  bis  contracts, — may 
be  ruined  in  a  moment  by  the  unexpected  failure  of  his 
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commodity.  Suppose,  for  instance,  the  snapping  of  a 
chain-cable  holding  a  valuable  East  Indiaman,  and  the 
consequent  loss  of  the  vessel.  Is  the  seller  of  the  cable 
to  be  held  responsible  for  the  consequences,  although  it 
be  not  shewn  that  it  was  attributable  to  his  negligence, 
want  of  skill,  or  the  use  of  improper  materials?  As 
well  may  the  solicitor  under  whose  instructions  the  d^ 
claration  in  the  cause  was  prepared  be  held  responsible 
if  it  be  found  unfit  or  improper  for  the  purpose  for  which 
it  was  intended,  although  it  shall  not  be  proved  to  have 
been  owing  to  his  want  of  skill  or  diligence ;  or  the  pur- 
chaser of  a  quack  medicine  complain  that  he  has  been 
imposed  on  by  an  advertisement,  which  all  the  world 
recognises  as  a  puff. 

Lord  Tenterden  seems  to  have  been  himself  aware  of 
the  extensive  consequences  of  such  a  doctrine,  when  he 
introduces  the  word  "reasonably,"  which  appears  to  have 
been  intended  to  limit  the  responsibility  to  an  obligation 
to  provide  an  article  which  should  be  as  fit  and  proper 
for  the  purpose  for  which  it  was  intended  as  the  appli- 
cation of  skill,  diligence,  and  prudence  in  the  selection 
of  the  materials  and  in  the  manufacture  could  reasonably 
render  it 

All  the  recent  cases,  when  examined,  are  in  favour  of 
the  Defendants.  In  Yeats  v.  Pm,  there  was  an  express 
warranty :  the  custom  of  the  trade  was  set  up  as  an 
answer,  but  was  held  insufficient.  In  Bridge  v.  Wain^  the 
plaintiff  recovered  on  a  count  stating  that  he  contracted 
for  scarlet  cuttings,  and  that  the  article  supplied  was 
not  scarlet  cuttings.  In  Fisher  v.  Samtfdqy  no  question 
arose  as  to  the  extent  of  the  warranty ;  and  there,  the 
goods  were  supplied  for  exportation,  and  were  never 
seen  by  the  plaintiff;  which  appears  also  to  have  been 
the  case  in  Laing  v.  Fidgeon*  Gardiner  v.  Gray  is  also 
an  authority  in  favour  of  the  Defendants;  for  there  it 
was  held,  that  there  was  no  implied  warranty  that  the 

Vol.  V*  P  p  goods 
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goods-  skould  be  equal  to  the  sample  exhibited ;  but  the 
plaintiff  recovered,  because  the  article  supplied  was  not 
that  which  was  described  in  the  contract.     The  passage 
cited  from  Bluett  v.  Osborne  is,  indeed,  primd  fade  in 
&vour  of  the  Plaintiff;    but   Lord  Bdlenborough   im- 
mediately afterwards  says,  ^^  In  this  case  the  bowqirit 
was  apparendy  good,  and  the  Defendants  had  an  c^ 
portunity  of  inspecting  it.     No  fraud  is  compIaiDed  of; 
but  the  bowsprit  turned  out  to  be  defective  upon  catting 
it  up.     I  think  the  Plaintiff  is  not  liable  on  account  of 
the  subsequent  Mlure."     In  the  present  case  no  fraud 
is  imputed :  the  copper  was  apparently  good,  and  the 
Plaintiffs  had  an  oppoHunity  of  inspecting  it.     Tlie  De- 
fendants, therefore,  are  not  liable  on  account  of  the  sob- 
sequent  failure.     In  WeaU  v^  King  (a),  the  declaration 
averred  a  contract  for  stock  sheep;   and   the  whole 
question,  as  far  as  warranty  was  concerned,  was  upon 
the   custom,  as   explaining  the  meaning  of  the  con- 
tract.    Here  the  article  supplied  was  sheathing  copper; 
there  was  no  evidence  that  the  customary  meaning  of 
sheathing   copper  was   ^'  copper   that  would  last  five 
years ;"  and  the  invoice,  which  alone  is  evidence  of  the 
contract,  does  not  state  it  to  be  copper  for  sheathing. 
Then  Parkinson  v.   Lee  is    expressly  in   point;    the 
second  count  there,  averred  a  promise  to  supply  good, 
sound,  and  merchantable  hops.     The  evidence  was,  that 
the  Plaintiff  paid  a  fair  market  price  for  merchantable 
hops ;  but  no  express  warrant  being  proved,  it  waa  heU 
that  the  Defendant  was  not  responsible  for  a  latent  de- 
fect in  the  article.     In  Gray  v.  Cox,  the  Court  did  not 
sanction  the  opinion  expressed  by  Lord  Tenterden, 

Cur.  adv.  nib. 


Best  C.  J.     It  is  the  duty  of  th^  Court,  in  adminis- 
tering the  law,  to  lay  down  rules  calculated  to  prevent 
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fraad ;  to  protect  persons  who  are  necessarily  ignorant  of 
the  qualities  of  a  commodity  they  purchase ;  and  to  make 
it  the  interest  of  manu&cturers  and  those  who  sell,  to 
fiimish  the  best  ai^icle  that  can  be  supplied.  The  Court 
must  decide  with  a  view  to  such  rules,  although,  upon 
the  present  occasion,  no  fraud  has  been  practised  by 
the  parties  calling  for  decision.  This  is  an  action 
against  the  Defendants,  to  recover  damages  for  the  in- 
sufficiency of  certain  copper  which  they  furnished  for 
a  particular  purpose.  It  has  been  asserted  that  the 
invoice  is  the  only  evidence  of  such  a  contract,  and  that 
the  Defendants  ought  not  to  be  bound  by  a  loose  con- 
versation at  the  time  of  the  sale.  An  invoice,  however, 
is  frequently  not  sent  till  long  after  the  contract  is  com- 
pleted, and  is  altogether  unlike  a  broker's  note  which 
does  contain  the  contract  between  the  parties ;  but  if 
we  look  at  the  invoice  alone,  we  see  in  the  present  case 
that  the  copper  was  expressly  for  the  ship  Isabella.  How- 
ever, I  do  not  narrow  my  judgment  to  that,  but  think 
on  the  authority  of  a  case  not  cited  at  the  bar,  Kain  v. 
Old{a)y  that  **  where  the  whole  matter  passes  in  parol, 
all  that  passes  may  sometimes  be  taken  together  as  form- 
ing parcel  of  the  c6ntract,  though  not  always,  because 
matter  talked  of  at  the  commencement  of  a  bargain  may 
be  excluded  by  the  language  used  at  its  termination.'' 
In  that  doctrine  I  entirely  concur. 

Whatever,  then,  was  not  previous  discussion,  but 
formed  part  of  the  contract,  may  be  taken  into  con- 
sideration. In  a  contract  of  this  kind,  it  is  not  neces- 
sary that  the  seller  should  say,  *^  I  warrant;"  it  is 
enough  if  he  says  that  the  article  which  he  sells  is  fit  for 
a  particular  purpose.  Here,  when  Fisher,  a  mutual 
acquaintance  of  the  parties,  introduced  them  to  each 
other,  he  said,  <^  Mr.  Jones  is  in  want  of  copper  for 
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1829.  sheathing  a  vessel;"  and  one  of  the  Defendants  an- 
swered, "  We  will  supply  him  well/'  As  there  was  no 
subsequent  communication,  that  constituted  a  contract, 
and  amounted  to  a  warranty. 

But  I  wish  to  put  the  case  on  a  broad  principle :  — 
If  a  man  sells  an  article,  he  thereby  warrants  that  it  is 
merchantable,  —  that  it  is  fit  for  some  purpose.  This 
was  established  in  Laingy.  Fidgeon.  If  he  sells  it  for  a 
particular  purpose,  he  thereby  warrants  it  fit  for  that 
purpose;  and  no  case  has  decided  otherwise,  although 
there  are,  doubtless,  some  dicta  to  the  contrary.  Re- 
ference has  been  made  to  cases  on  warranties  of  horses: 
but  there  is  a  great. difference  between  contracts  for 
horses  and  a  warranty  of  a  manufactured  article.  No 
prudence  can  guard  against  latent  defects  in  a  horse; 
but  by  providing  proper  materials,  a  merchant  may 
guard  against  defects  in  manufactured  articles;  as  he 
who  manufactures  copper  may,  by  due  care,  prevent  the 
introduction  of  too  much  oxygen :  and  this  distinction 
explains  the  case  of  Bluett  v.  Osbom^  in  which  Lord  £f- 
lenborough  held,  that  the  defendant,  who  had  sold  a  bow- 
sprit, was  not  responsible  for  a  failure  arising  out  of  a 
latent  defect  in  the  timber. 

The  decisions,  however,  touching  the  sale  of  horses 
turn  on  the  same  principle.  If  a  man  sells  a  horse  ge- 
nerally, he  warrants  no  more  than  that  it  is  a  horse ;  the 
buyer  puts  no  question,  and  perhaps  gets  the  animal  the 
cheaper.  But  if  he  asks  for  a  carriage  horse,  or  a  horse 
to  carry  a  female,  or  a  timid  and  infirm  rider,  he  who 
knows  the  qualities  of  the  animal,  and  sells,  undertakes, 
on  every  principle  of  honesty,  that  it  is  fit  for  the  purpose 
indicated.  The  selling,  upon  a  demand  for  a  horse  with 
particular  qualities,  is  an  affirmation  that  he  possesses 
those  qualities.  So,  it  has  been  decided,  if  beer  be  sold  to 
be  consumed  at  Gibraltar^  the  sale  is  an  affirmation  that 
it  is  fit  to  go  so  far.  Whether  or  not  an  article  has  been 
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sold  for  a  particular  purpose,  is,  indeed,  a  question  of 
fact;  but  if  sold  for  such  purpose,  the  sale  is  an  under- 
taking that  it  is  fit.  As  to  the  puffs  to  which  allusion 
has  been  made,  the  Court  has  no  wish  to  encourage 
them :  they  are  mere  traps  for  buyers ;  and  if  a  case 
were  to  arise  out  of  a  contract  made  under  such  circum- 
stances, and  it  were  shewn  that  the  article  puffed  was  of 
inferior  quality,  when  asserted  to  be  of  the  best  mate- 
rials and  workmanship,  the  seller  would  be  bound  to 
take  it  back,  or  make  compensation  in  damages. 

These  principles  decide  the  present  case  in  favour  of 
the  Plaintiff  After  what  Lord  Tenterden  had  said  in 
Gray  v.  Cox^  I  declined'  expressing  an  opinion  at  Nisi 
Prius :  but  I  expected  the  jury  would  have  found  that 
the  article  was  not  properly  manufactured,  for  the  testi- 
mony of  the  scientific  witnesses  was  very  clear;  and 
though  the  conduct  of  the  Defendants  was  most  upright, 
the  article  they  sold  had  certainly  suffered  in  the  manu- 
facture. At  all  events,  the  warranty  given  by  them  is 
not  satisfied,  because  the  jury  find  that  there  is  an  in- 
trinsic defect  in  an  article  manufactured  by  them. 

Old  cases  have  been  cited ;  and  Chandelour  v.  Lopus 
at  the  head  of  them :  but  that  does  not  bear  on  the 
question,  because  all  that  the  Court  decided  is,  that  to 
render  the  Defendants  liable,  there  must  be  a  warranty 
or  a  false  representation.  But  the  case  does  not  decide 
there  must  be  an  express  warranty;  an  implied  war- 
ranty would  satisfy  the  terms  of  the  decision.  Here 
there  has  been,  in  my  opinion,  an  express  warranty/ 
The  most  material  case  is  Parkinson  v.  Lee:  but  the 
point  was  not  decided  there :  the  Court  only  decided, 
that  a  warranty,  that  hops  sold  should  be  equal  to 
sample,  was  satisfied  by  shewing  that  they  were  equal  to 
sample,  although  not  perfectly  good  and  merchantable. 
Then,  the  defect  complained  of  was  in  a  product  of 
nature,  not  of  human  art,  and  was  unknown  to  the 
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sellers.  That  case  too,  was  decided  ia  1802,  and 
Gibbs  C.  J.  cannot  be  supposed  to  have  been  unac^ 
quainted  with  it,  when  he  decided  Laing  v.  Fidgeon^ 
in  1815;  yet  he  there  decided  the  point  now  in*  dis- 
pute, that  in  every  contract  to  furnish  manufactured 
goods,  however  low  the  price,  it  is  an  implied  term, 
that  the  goods  should  be  merchantable. 

The  law,  then,  resolves  itself  into  this ;  — that  if  a  man 
sells  generally,  he  undertakes  that  the  article  sold  is 
fit  for  some  purpose ;  if  he  sells  it  for  a  particular  pur- 
pose, he  undertakes  that  it  shall  be  fit  for  that  particular 
purpose. 

In  the  present  case  the  copper  was  sold  for  the  pur- 
pose of  sheathing  a  ship,  and  was  not  fit  for  that  pur- 
pose :  the  verdict  for  the  Plaintiff,  therefore,  must  stand : 
the  case  is  of  great  importance;  because  it  will  teach 
manufacturers  that  they  must  not  aim  at  underselling 
each  other  by  producing  goods  of  inferior  quality,  and 
that  the  law  will  protect  purchasers  who  are  necessarily 
ignorant  of  the  commodity  sold. 


Park  J.  I  entertain  no  opinion  adverse  to  the 
character  of  the  Defendants,  because  the  mischief  may 
have  happened  by  the  oversight  of  those  whom  they 
employ ;  but  on  the  case  itself  I  have  no  doubt,  distin- 
guishing, as  I  do,  between  the  manufacturer  of  an  article 
^  and  the  mere  seller.  The  count  on  which  the  jury  have 
found  for  the  Plaintiff  states,  that  the  Defendants,  by 
falsely  and  fraudulently  warranting  that  copper  which 
had  been  manufactured  by  them  was  reasonably  fit  and 
proper  for  the  purposes  of  sheathing  the  bottom  of  a 
vessel,  sold  the  copper  to  the  Plaintiff  for  a  large  sum 
of  money,  whereas  the  copper  was  wholly  unfit  for  the 
purpose,  and  of  little  or  no  use  to  the  Plaintiff.  Now» 
independently  of  the  evidence  oi  Fishery  which  goes  to 
shew  an  express  warranty,  is  there  not,  where  the  pur- 
chaser 
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chaser  cannot  judge  of  the  interior  of  the  article,  and 
buys  for  a  particular  purpose,  an  implied  warranty,  that 
the  article  is  fit  and  proper  for  the  purpose  for  which  it 
is  purchased  ?  And  it  is  surely  improper  that  copper, 
which  usually  lasts  four  or  fi?e  years,  should  corrode  in 
a  single  voyage.  It  has  been  argued,  that  in  all  cases 
there  must  be  a  warranty,  or  a  scienter  and  fraud.  Per- 
haps so;  but  till  the  cause  comes  to  proof,  it  cannot 
appear  whether  the  warranty  be  implied  or  express ;  and 
it  will  be  enough  to  show  that  there  is  an  implied  war- 
ranty, from  the  nature  of  the  dealing  between  the  parties. 
In  the  cases  referred  to,  the  point  has  been  decided,  to 
the  full  extent  that  the  Plaintiff  requires  in  this  case.  The 
principal  object  of  attack  has  been  the  case  of  Gray  v. 
Cox^  where  Lord  Tenterden  said,  "  that  if  a  person  sold 
a  commodity  for  a  particular  purpose,  he  must  be  un- 
derstood to  warrant  it  reasonably  fit  and  proper  for  such 
purpose."  And  this  is  not  to  be  esteemed  an  obiter  dictum^ 
because  the  other  judges  differ  from  him.  It  is  his  judg- 
ment formally  given,  and  goes  to  support  the  argument  for 
the  Plaintiff  in  this  cause.  The  other  judges,  indeed,  only 
doubted  whether  the  warranty  given  in  evidence  sup- 
ported the  warranty  laid  in  the  declaration,  iirhich  was 
very  extensive ;  a  doubt  in  which  Lord  Tenterden  concur- 
red. But  if  the  declaration  had  been  framed  in  the  lan- 
guage of  the  present,  it  is  probable  the  evidence  in  support 
of  it  would  have  been  deemed  sufficient.  In  Fisher  v.  Sa-^ 
mudaf  the  plaintiff  had  paid  for  the  goods  after  an  action 
had  been  brought  against  him  for  the  price,  in  which  he 
did  not,  either  in  bar  or  reduction  of  damages,  object  to 
the  quality  of  the  goods ;  so  that  he  may  be  said  to  have 
acquiesced  in  the  defect,  and  the  case  has  no  bearing  on 
the  present.  In  Laing  v.  Fidgeon  the  rule  is  laid  down 
in  the  strongest  terms ;  and  no  man  had  more  know- 
ledge of  commercial  law  than  C.  J.  Gibbs.    In  Gardiner 
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V.  Gray^  Lord  ElUnbarougk  lays  down  the  same  rule,  and 
says,  that  the  principle  of  caveat  emptor  does  not  apply 
where  the  buyer  has  no  opportunity  of  inspection.     It 
has  been  argued  that  the  Plaintiff  had  inspection  here; 
but  it  was  merely  of  the  exterior  of  the  commodity,  and 
he  had  no  means  of  knowing  its  intrinsic  qualities.     In 
OkeJl  V.  Smithy  it  was  laid  down  that  the  seller  is  bound 
to  furnish  a  commodity  that  will  answer   the  purpose 
for  which   it  is  sold ;    and  Lord  Ellenborfmgh  said,  in 
Bluett  V.  Osborne^  that  by  selling  an  article  the  vendor 
impliedly  warrants  it  fit  for  the  purpose  for  which  it  is 
sold,  and  that  it  is  important  for  the  interests  of  com- 
merce that  it  should  be  so.    I  am  therefore,  dearly  of 
opinion,  that  the  verdict  for  the  Plaintiff  should  stand. 

BuRROUGH  J.  I  consider  this  as  more  a  question  of 
fact  than  of  law.  The  question  is,  whether  the  contract 
was  proved  as  laid.  It  was  so  proved ;  and,  after  Fisher 
had  introduced  the  parties,  and  stated  the  purpose  for 
which  the  Plaintiff  wanted  the  copper,  the  Defendants 
warranted  the  article  by  undertaking  to  serve  the  Plaintiff 
well.  The  allegation  in  the  declaration,  that  the  copper 
was  manufactured  by  the  Defendants,  is  sufficiendy  dis- 
tinct ;  it  is  of  the  very  essence  of  the  case,  and  the  Plain- 
tiff must  have  been  nonsuited  if  he  had  failed  to  prove  it 
The  declaration  states,  that  the  Defendants  sold,  for  the 
sheathing  a  ship,  copper  which  had  been  manufactured 
by  themselves,  and  falsely  and  fraudulently  warranted  it 
fit  for  the  purpose.  Now,  in  the  case  of  the  Kir^  v. 
Boyall  (a),  objection  was  taken  to  an  indictment  against 
a  parishioner  for  not  sending  out  carts  to  highway  labour; 
that  the  allegation  touching  the  order  of  the  surveyors 
only  mentioned  them  as  being  surveyors,  without  adding 


{a)  1  Burr.  8ji. 


when 
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when  and  how  they  were  appointed }  but  Lord  Mansfield 
held  that  being  was  a  sufficient  averment. 

The  Defendants  knew  what  the  copper  was  wanted 
for,  and  made  it;  and  the  whole  of  the  tenth  count  is 
proved,  except  the  word  Jraiidtdenff  wEich  is  not  mate- 
rial where  it  is  also  expressly  stated  and  proved  that  the 
Defendants  falsely  warranted.  The  copper,  instead  of 
lasting  four  or  five  years,  lasted  only  one  voyage,  and 
this  was  proved  to  have  been  occasioned  by  a  defect  in 
the  manufacture. 

I  cannot  comprehend  why  the  action  should  not  lie. 
I  put  it  on  the  ground  of  an  express  warranty  and  the 
finding  of  the  jury  that  the  copper  was  insufficient,  and 
am  of  opinion  that  the  verdict  for  the  Plaintiff  must 
stand. 


Oaselee  J.  The  case  has  been  so  fully  gone  into, 
that  I  shall  make  only  one  or  two  observations.  With- 
out enquiring  whether  the  warranty  here  be  express  or 
implied,  it  is  clear  that  where  goods  are  ordered  for  a 
particular  purpose,  the  law  implies  a  warranty  that  they 
are  fit  for  that  purpose.  That  was  taken  for  granted  in 
Fisher  v.  Samuda ;  and  though  the  plaintiff,  who  com- 
plained of  the  insufficiency  of  goods  sold  him,  did  not 
recover  in  tliat  case,  that  was  because  he  had  never  ob- 
jected to  the  quality  of  them  in  an  action  which  had 
been  brought  for  the  price,  and  had  been  conducted  to 
judgment  against  him.  It  has  been  argued,  that  the 
counts  on  which  the  plaintiff  has  recovered  in  this  case 
do  not  state  a  sufficient  contract  of  warranty.  If  so 
that  may  be  urged  in  error ;  but  the  counts  could  not 
easily  have  been  framed  otherwise,  as  it  is  never  clear, 
on  the  face  of  a  declaration,  whether  the  warranty  to  be 
proved  is  express  or  implied. 

How  far  the  case  might  have  been  altered  if  the  De- 
fendants had  not  manufactured  the  copper,  I  do  not  say; 

but 
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but  as  to  the  warranty,  the  declaration  could  scarcely 
have  been  other  than  it  is.  The  rule  which  has  been 
obtamed  on  the  part  of  the  Defendants  must  be  dis- 
charged. 

Rule  discharged. 


NLay  19. 

A  busband 
separated  from 
bit  wife  by  a 
divorce  a  men* 
sd  et  tboroy 
for  adultery  on 
hit  partf  with 
a  decree  of 
alimony,  is 
liable  for  ne- 
cessaries sup- 
plied to  the 
wifei  if  he 
omit  to  pay 
the  alimony. 

2.  Furniture 
of  a  house  held 
to  be  neces- 
saries for  a 
femalef  to 
whom  the 
Court  bad  de- 
creed .')8o/.  a 
year  alimony. 


Hunt  v.  De  Blaquiere. 

n^HIS  was  an  action  to  recover  the  value  of  fumitore 
for  a  house  supplied  by  the  Plaintiff*  to  the  Defend- 
ant's wife ;  who  had  for  some  years  been  living  separately 
from  her  husband  under  a  sentence  of  divorce  a  mensd 
et  thoro  pronounced  on  the  ground  of  adultery  proved 
against  the  husband.  As  she  was  the  daughter  of  a 
marquis,  and  bad  brought  him  a  fortune  of  6000^,  he 
was  ordered  by  a  decree  for  alimony  to  allow  her  88OL 
a  year  for  her  maintenance.  At .  the  trial  before 
Best  C.  J.y  Middlesex  sittings  after  Michaelmas  term,  it 
appeared  that  previously  to  the  separation  the  lady  bad 
been  treated  with  cruelty  and  turned  out  of  doors.  And 
there  was  no  evidence  that  more  than  6952.  of  the  ali- 
mony had  been  paid  since  the  date  of  the  decree,  1820. 
From  that  time  the  Defendant  had  resided  in  France. 
The  furniture  in  respect  of  which  the  Plaintiff  sought  to 
recover  had  been  supplied  in  1 827. 

The  Chief  Justice,  after  stating  that  a  man  who  turned 
his  wife  out  of  doors  gave  her  an  implied  credit  for 
necessaries,  directed  the  jury  to  consider  whether  the 
goods  furnished  by  the  Plaintiff  to  Defendant's  wife  were 
necessary  according  to  her  station^  and  for  a  style  of 
living  not  exceeding  380/.  a  year. 

The 


IN  THE  Tenth  Year  of  GEO.  IV.  .551 

The  jury  found  that  the  Defendant  had-  strudc  his        1839. 
wife  and  turned  her  out  of  doors,  and  gave  a  verdict 
for  the  whole  of  the  Plaintiff's  demand,  230/. 

« 

Spankie  Seijt.  obtained  a  rule  nisi  to  set  aside  this 
verdict  and  enter  a  nonsuit  instead,  upon  the  ground 
that,  after  the  decree  for  alimony  in  the  spiritual  court, 
the  husband  was  not  liable  to  be  sued  at  common  law ; 
and  that  furniture  for  a  house  was  not  necessary  for  a 
divorced  wife  with  an  income  of  380/.  a  year,  who  ought 
rather  to  live  in  ready-furnished  lodgings. 

Wild  and  Russell  Serjts.  shewed  cause. 

The  divorce  a  mensd  et  thoro^  and  the  decree  of 
alimony,  do  not,  at  least  unless  the  alimony  be  paid,  dis* 
charge  the  husband  from  the  implied  credit  which  the 
wife  always  has  for  necessaries.  Such  a  divorce  neither 
constitutes  her  a  feme  sole^  nor  invests  her  with  any  of 
the  attributes  of  a  Jeme  sole.  She  can  neither  sue  nor 
be  sued  as  such,  and  there  is  no  alteration  in  her  con- 
dition except  to  justify  her  in  living  separate.  Marshall 
V.  Button  (a),  Mlagk  v.  Leigh  (J),  Lewis  v.  Lee  (c). 

The  decree  of  alimony  is  for  the  benefit  of  the  wife^ 
not  for  the  protection  of  the  husband;  to  give  her  a 
remedy  direct  against  him ;  not  to  deprive  her  of  the 
usual  credit  by  which  she  is  to  obtain  necessaries.  If 
the  husband  pay  the  alimony,  perhaps  he  might  plead 
such  payment  as  an  answer  to  any  further  liability :  here 
he  has  not  paid  the  amount  for  a  single  year.  But  in 
Thompson  v.  Harvey  {d\  it  was  holden  that  a  pension 
from  the  crown  would  not  discharge  the  husband's 
liability.  In  Manby  v.  Scott  {e\  the  wife  bad  quitted 
her  husband  under  circumstances  of  great  impropriety, 

{a)  8  T.  R.  S45*        (^)  5  T.  R.  679.         (e)  3B.t^C.  a^i. 
{d)  4  Burr.  4177.  (e)  i  Lev.  4*    i  ^^J,  124*    i  Sid.  109. 

which 
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1829.       which  of  themselves  woald  have  been  sufficient  to  have 
discharged  his  liability ;  but  the  decision  of  the  Coart 
turned  upon  the  notice  which  he  had  given  to  the  par- 
ticular creditor  who  sued.     And  even   Hyde  J.,   who 
thought  the  husband  not  liable,  relied  mainly  on  the 
circumstance  that  the  wife  had  eloped  from  her  hus- 
band,  and  there  was  no  proof  of  her  repentance,  (a) 
**  The  wife  ought  to  be  a  penitentiary  before  the  husband 
is  bound  to  receive  her,  or  give  her  any  maintenance: 
and  no  such  thing  appears  or  is  found  in  the  verdict  in 
our  case.     If  a  woman  be  of  so  haughty  a  stomach  that 
she  will  choose  to  starve  rather  than   submit  and  be 
reconciled  to  her  husband,  let  her  take  her  own  choice: 
the  law  is  in  no  default,  which  doth  not  provide  for  sudi 
a  wife.     If  a  man  be  taken  in  execution,  and  be  in  prison 
for  debt,  neither  the  plaintiff  at  whose  suit  he  is  arrested 
nor  the  sheriff  who  took  him  is  bound   to  find  him 
meat,  drink,  or  clothes ;  but  he  must  live  on  his  own, 
or  on  the  charity  of  others :  and  if  no  man  will  relieve 
him,  let  him  die  in  the  name  of  God,  says  the  law ;  and 
so  say  I.     If  a  woman,  who  can  have  no  goods  of  her 
own  to  live  on,  will  depart  from  her  husband  against 
his  will,  and  will  not  submit  herself  to  him,  let  her  life 
on  charity,  or  starve  in  the  name  of  God :  for  in  sudi 
case  the  law  says   her  evil   demeanor  has  brought  it 
upon  herself,  and  her  death  ought  to  be  imputed  to  her 
own   wilfulness."     Where  the  wife    is    innocent,  the 
Court  always  enquires  whether  the  object  of  alimony  or 
a  separate  maintenance  has  been  attained  ;  not  whether 
the  mere  forms  have  been  gone  through.     Barrett  y. 
Booty  (i),    Nurse  v.   Craig,  {c)     In    the    latter    case, 
Chambre  J.  says,  "  Of  what  use  is  the  covenant  for  an 
allowance  if  the  maintenance  be  not  paid  ?  —  it  does  not 

(«)  I  Mod.  13%.         (b)  Z  Taunt. ZAi*         W  %N.R.xsz. 
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give  a  credit  to  the  wife,  for  no  action  can  be  brought 
against  her." 

If  the  husband  be  h'able  for  necessaries,  the  nature  of 
them  must  depend  on  the  degree  of  the  parties ;  Ozard 
V.  Damford  {a) ;  and  it  was  a  prudent  thing  on  the  part 
of  the  Defendant's  wife,  rather  to  purchase  furniture 
for  a  small  house  than  incur  the  greater  expense  of 
ready-furnished  lodgings. 


1829. 


Spankie  and  Stephen  Serjts.  contra.     Although  a  di- 
vorce a  mensi  et  thoro  does  not  dissolve  the  vinadum  ma^ 
trimonii^  it  gives  the  husband  and  wife  separate  rights, 
acknowledged  as  such  in  the  ecclesiastical  courts,  and 
distinct  characters,  which  the  common  law  courts  are 
obliged  to  recognise  in  various  ways.     For  instance,  a 
woman  so  divorced  cannot  be  guilty  of  bigamy  (&);  and 
children  born  a  certain   period   after  the   divorce  are 
deemed  illegitimate.     She  is  not  entitled  to  administra- 
tion of  her  husband's  effects,  and  he  can  no  longer  re- 
lease her  rights.     Chamberlaine  v.  Hewson  (c),  Mottcram 
v.  Motteram.  (d)     By  taking  a  decree,  therefore,  in  the 
ecclesiastical  court,  the  wife  has  made  her  election,  and 
must  rely  on  that  as  her  remedy.  Expressumfacit  cessare 
taciturn ;  the  implied  liability  of  the  husband  at  common 
law  is  merged  in  his  express  liability  under  the  decree, 
and  cannot  again  be  resorted  to,  unless  the  decree  be 
proved  unavailing  from  the  contumacy  of  the  husband. 
But  if  the  decree  be  the  proper  remedy  for  the  wife;  the 
tradesman  who  supplies   her  stands  in  her  place,  and 
cannot  be  in  a  better  condition :  he  claims  only  under 
her,  and  his  course  is,  tiirough  her,  to  enforce  the  de- 
cree.    Upon  the  strength  of  that  he  gives  her  credit ; 
and  unless  that  be  shewn  to  be  unavailing,  the  husband 


(a)  Sglw,  N.  P.  a6o. 
(if)  Pr.  in  Of.  111. 


(e)  s  ^^'  70* 
(d)  3  Buhtr.  a64. 
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1829.       ought  hot  to  be  harassed  by  actions.     When  there  is 
such  a  decree,  it  cannot  be  inferred  that  the  wife  is  left 
to  starve,  unless  it  be  shewn  that  the  decree  could  not  be 
put  in  force.     Besides,  she  has,  at  common  law,  her  writ 
de  estoveriis  habendis.    The  decision  in  Manby  v. Scott  did 
not  turn  altogether  on  thenotice  to  the  particular  trades- 
men ;  for  Hyde  J.  thought  that  the  wife  ought  to  have  ap^ 
plied  to  the  spiritual  court,  and  altogether  disclaimed  the 
husband's  liability  at  common  law.  {a)     ^*  If  the  contract 
or  bargain  of  the  wife,  made  without  the  allowance  or 
consent  of  the  husband,  shall  bind  him  u^khi  pretence  of 
necessary  apparel,  it  will  be  in  the  power  of  the  wife 
(who,  by  the  law  of  God  and  of  the  land,  is  put  undef 
the  power  of  the  husband,  and  is  bound  to  live  in  sub- 
jection unto  him),  to  rule  over  her  husband,  and  undo 
him,  maugre  his  head,  and  it  shall  not  be  in  the  power 
of  the  husband  to  prevent  it.     The  wife  shall  be  her 
own  carver,  and  judge  of  the  fitness  of  her  apparel;  of 
the  time  when  it  is  necessary  to  have  new  clothes,  and 
as  often  as  she  pleaseth,  without  asking  the  advice  or 
allowance  of  her  husband :  and  is  such  power  suitable  to 
the  judgment  of  Almighty  God,  inflicted  upon  woman 
for  being  first  in  the  transgression  ?    *  Thy  desire  shall 
be  to  thy  husband,  and  he  shall  rule  over  thee/    Will 
wives  depend  upon   the    kindness  and  favour  of  their 
husbands,  or  be  observant  towards  them,  as  they  ought 
to  be,  if  such  a  power  be  put  into  their  hands?     Admit 
that  in  truth  the  wife  wants  necessary  apparel,  woollen 
and  linen,  and  thereupon  she  goes  into  Paternoster  Sow, 
to  a  mercer,  and  takes  up  stuif,  and  makes  a  contract  for 
necessary  clothes;  thence  goes  into  Cheapside,  and  takes 
up  linen  there  in  like  manner ;  and  also  goes  into  a  third 
street,  and  fits  herself  with  ribands  and  other  neces- 
saries suitable  to  her  occasions  and  her  husband's  de- 
gree.    This  done,  she  goes  away,  disposes  of  the  com- 

(a)  iMod.  137,  ia8.  X38. 

modities 
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modities  to  furnish  herself  with  money  to  go  abroad  to        1829. 
Hyde  Parky  to  score  at  gleeke^  or  the  like.     Next  morn- 
ing this  good  woman  goes  abroad  to  some  other  part  of 
London^  makes    her  necessity   and  want   of    apparel 
known,  and  takes  more  wares  upon  trust,  as  she  had 
done  the  day  before ;  after  the  same  manner  she  goes  to 
a  third  and  a  fourth  place,  and  makes  new  contracts  for 
fresh   wares,    none    of  these    tradesmen  knowing  or 
imagining  she  was  formerly  furnished  by  the  other,  and 
each  of  them  seeing  and  believing  her  to  have  great  need 
of  the  commodity  sold  her ;  shall  not  the  husband  be 
chargeable  and  liable  to  pay  every  one  of  these,  if  the 
contract  of  the  wife  doth  bind  him?  Certainly,  every 
one  of  these  hath  as  just  cause  to  sue  the  husband  as  the 
other ;  and  he  is  as  liable  to  the  action  of  the  last  as  the 
first  or  second,  if  the  wife's  contract  shall  bind  him; 
and  where  this  will  end  no  man  can  divine  or  foresee. 
It  is  objected,  that  the  jury  is  to  judge  what  is  fit  for  the 
wife's  degree ;  that  they  are  trusted  with  the  reasonable- 
ness of  the  price,  and  are  to  examine  the  value  and 
also  the  necessity  of  the  things  or  apparel.     Alas !  poor 
man  !  what  a  judicature  is  set  up  here  to  decide  the  pri- 
vate difference  between  husband  and  wife  !    The  wife  will 
have  a  velvet  gown  and  a  satin  petticoat,  and  the  hus- 
band thinks  mohair,  or  farendon  for  a  gown,  and  watered 
tabby  for  a  petticoat  is  as  fashionable  and  fitter  for  his 
quality.     The  husband  says,  that  a  plain  lawn  gorget, 
of  ten  shillings,  pleaseth  him,  and  suits  best  with  his 
condition ;  the  wife  will  have  a  Flanders  lace,  or  point 
handkerchief,  of  forty  pounds,  and  takes  it  up  at  the 
exchange.    A  jury  of  mercers,  silkmen,  semsters,  and 
exchange-men,  are  very  excellent  and  very  indifferent 
judges  to  decide  this  controversy:    it  is  not  for  their 
avail  and  support  to  be  against  the  wife,  that  they  may 
put  off  their  braided  wares  to  the  wife,  upon  trust,  at  their 
own  price,  and  then  sue  the  husband  for  the  money. 

Are 
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Are  not  a  jury  of  milliqera  and  drapers  boond  to  favour 
the  mercers  or  exchange-men  to-day,  that  they  may  do 
the  like  for  them  to-morrow  T* 

Mansfield  C.  J.  was  of  the  same  opinion,  in  Nurse  v. 
Craig^  and  in  Ke^an  v.  Smith,  (a)  Lord  Tenterden  was 
of  opinion,  that  after  a  decree  for  alimony,  an  action 
did  not  lie  against  the  trustees  of  the  wife. 

Then,  upon  the  question  of  necessaries,  even  if  the 
wife  were  living  with  her  husband,  furniture  for  a  house 
is  one  of  those  greater  matters  which  she  could  not  pro- 
perly take  upon  herself  without  his  direct  sanction  ;  but 
when  she  is  living  separately,  and  on  a  small  fortune,  it 
cannot  be  necessary  that  she  should  go  to  such  an  ex- 
pense, when  furnished  lodgings  would  suit  her  circum- 
stances better.  But  what  is  necessary  in  such  a  case 
is,  in  other  words,  what  it  is  reasonable  she  should  have 
in  her  station ;  and  what  is  reasonable  is  always  a 
question  for  the  Court.  In  Smith  v.  The  Sheriff^  Mid' 
dlesex  (5),  the  Court  thought  the  furniture  of  a  house 
not  necessaries  for  a  married  woman  living  separate  from 
her  husband,  and  adjudged  the  property  therein,  as 
against  an  execution  creditor,  to  remain  in  the  trades- 
man who  supplied  it 


Best  C.  J.  This  was  an  action  to  recover  the  price  of 
household  furniture  provided  by  the  Plaintiff  for  Lady 
Harriet  de  Blaquiere^  the  wife  of  the  Defendant.  A 
verdict  was  found  for  the  Plaintiff,  upon  which  a  motion 
has  been  made  to  set  it  aside  and  enter  a  nonsuit  instead 
on  two  grounds :  First,  that  a  decree  of  the  ecclesias- 
tical court,  assigning  alimony  to  Lady  Harriet^  is  an 
answer  to  the  action ;  and,  secondly,  that  the  articles 
supplied  were  not  necessary  for  a  person  in  her  situ- 
ation. 


{a)  sB.^C.  375. 


{b)  15  Eojh  609. 
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The  jury  fbond  that  the  Defendant  had  stricken  bir       1 8M. 
wi^  and  turned  her  out  of  doors. 

If  a  man  turns  his  wife  out  of  doers^  It  base  been  'said 
by  judge  after  judges  that  he  sends  her  ieitb  witfi  an  ^  px 
implied  credit  for  necessaries^  This  is  the  general  law, 
and  the  Defendant  b  liable  under  it^  unless  the  oblign- 
tion  cast  on  him  by  turning  his  w%  out  be  discharged 
by  something  subsequent  It  has  been  asserted  that  the 
decree  for  alimony  is  a  discbarge ;  but  no  decision  has 
been  cited  which  can  be  said  to  establish  that  prope-^ 
sition.  In  Manby  v.  Scatty  though  some  of  the  opinions 
of  some  of  the  judges  seem  fa^murable  to  such  a 
position,  die  point  decided  was  far  difierent.  That  was 
a  case  in  which  necessaries  had  been  famished  to  a 
woman  who  had  eloped  from  hef  husband  — I  infer 
criminally,  because  the  word  eloped  is  never  used  iit 
any  other  sense :  — ^  her  husband  refused  to  receive  her 
again,  and  the  judges  held  be  was  not  liable  for  neces- 
saries. That  case  has  been  recognised  in  subsequent 
decisions ;  and  it  was  again  laid  down  in  Gaoier  ▼. 
Hancock  {a\  that  the  husband  is  not  liable  where  th^ 
wife  deserts  him  criminally.  Undoubtedly,  in  Manly  r. 
Scottf  some  of  the  judges  say  that  the  wife  should  apply 
to  the  ecclesiastical  couit;  but  that  such  is  her  only 
resource  is  contradicted  by  all  the  practice  of  fVestminster 
H(dl :  for  if  it  were  so^  none  of  the  actions  which  have 
been  brought  by  tradesmen  for  necessaries  furnished  to 
the  wife  could  have  been  sustained. 

Although  we  entertain  great  respect  for  the  opinions 
of  Chief  Justice  flizfe,  the  answer  giveti  by  Mr.  Justice 
Twisden  is  conclusive  —  **  Is  the  wife  to  starve  T*  and 
it  is  not  necessary  in  such  a  case  to  imply  agency  on 
the  part  of  the  wife :  the  husband  is  at  all  events  liable : 
this  we  might  lay  down  on  principle,  even  if  there 

{a)  6T.R.603. 
Vol.  V.  Q  q  were 
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1829.  were  no  decision  on  the  point.  But  Nurse  ▼•  Craig  is 
an  express  autliority:  and  the  opinion  of  the  three 
judges  in  that  case  is  confirmed  by  Gibbs  C.  J.  and  the 
rest  of  the  Court  in  Barrett  v.  Booty.  But  it  has  been 
argued  that  by  taking  the  decree  in  the  ecclesiastical 
court,  the  wife  makes  her  election:  and  so  she  does 
where  she  accepts  a  provision  for  a  separate  maintenance, 
as  in  Nurse  v.  Craig.  But  it  is  not  the  decree  or  the 
deed  that  discharges  the  husband,  but  the  observance 
of  it.  There  never  was  a  case  in  which  such  an  argu- 
ment could  be  adduced  with  less  plausibility  than  in  the 
present.  It  has  been  said,  indeed,  the  husband  is  only 
liable  when  shewn  to  be  contumacious ;  but  if  he  be 
ordered  to  pay  alimony  on  a  particular  day,  he  is  con- 
tumacious as  soon  as  he  omits  to  pay  at  the  appointed 
time.  The  ecclesiastical  court  orders  the  defendant  in 
1820  to  pay  his  wife  380/.  a  year  (only  80/.  a  year  be- 
yond her  own  fortune),  and  in  1829  he  had  paid  altogether 
no  more  than  695/.  As  to  iheviYitdeestaoenishabendisj 
the  wife's  being  entitled  to  that  does  not  carry  the 
matter  further  than  her  right  to  sue  in  tlie  ecclesiastical 
court.  The  tradesman  has  still  his  action,  for  he  cannot 
compel  her  to  sue.  I  am  therefore  of  opinion,  that  the 
defendant  is  not  discharged  from  his  liability.  Whether 
the  articles  furnished  by  the  Plaintiff  were  necessai'ies, 
was  a  question  for  the  jury.  I  put  it  to  them  .whether, 
with  an  income  of  380/.  a  year,  it  was  fit  that  the  de- 
fendant's wife,  the  daughter  of  a  marquis,  should  hire  a 
house,  or  whether  she  was  bound  to  live  in  furnished 
lodgings.  They  thought  it  not  proper  that  a  person 
in  her  station  should  be  compelled  to  live  in  lodgings, 
and  I  am  satisfied  with  their  verdict 

Park  J.  I  concur  in  the  opinion  which  has  been 
given.  The  question  is,  Whether  a  deed  of  separate 
maintenance,  or  a  decree  for  alimony,  will   discharge 

a  hus- 
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a  husband  from  liability,  when  the  sum  secured  by 
the  deed  or  decree  is  not  paid?  and  I  am  of  opinion 
it  will  not  The  Defendant  forced  his  wife  from  his 
house,  with  circumstances  of  cruelty ;  he  was  divorced 
from  her  for  adultery  committed  by  himself;  and  he  has 
complied  very  little  with  the  decree  for  alimony.  But 
he  is  bound  to  provide  for  his  wife ;  and  all  the  cases 
shew  that  the  alimony  must  not  only  be  secured  but 
paid.  In  this  the  text  writers  all  concur.  Bacoris 
Abridgment  [cl)  contains  the  whole  of  the  judgment  of 
Hale  C.  J.  in  Manly  v.  Scott y  and  the  summary  which 
the  learned  compiler  extracts  from  it  is  as  follows :  — 

^'  It  is  clear  that  a  husband  is  obliged  to  maintain  his 
wife,  and  ,may  by  law  be  compelled  to  find  her  neces- 
saries, as  meat,  drink,  clothes,  physic,  &c.  suitable  to 
the  husband's  degree,  estate,  or  circumstances.  It  seems 
also  setded,  that  the  wife  is  not  to  be  her  own  carver, 
dnd  that  she  hath  not  an  absolute  power  of  binding  the 
husband  by  any  contract  of  hers,  though  for  necessaries, 
without  his  assent  precedent  or  subsequent.  The  law, 
therefore,  in  these  cases,  as  it  seems  established  by  usage 
and  practice,  is  to  leave  it  to  the  jury  to  find  whether 
the  husband  consented  or  not ;  and  though  no  express 
consent  or  agreement  of  his  be  proved,  yet  if  it  appears 
that  she  cohabited  with  her  husband,  and  bought  neces- 
saries for  herself,  children,  or  family,  the  husband  shall 
be  chargeable,  and  the  jury  may  find,  on  their  oaths, 
that  they  came  to  the  husband's  use,  he  being  by  law 
obliged  to  provide  for  them :  also,  if  she  cohabits  with 
her  husband,  and  is  ever  so  lewd,  he  shall  be  liable  for 
her  necessaries,  for  he  took  her  for  better  for  worse :  so 
if  he  runs  away  from  her,  or  turns  her  away,  or  forces 
her  by  cruelty  or  ill  usage  to  go  aw^ay  from  him :  but  if 
he  allows  her  a  separate  maintenance,  or  prohibits  par- 


Db 
Blaquierb. 


{a)  Bac,  Mr,  Baron  and  Fernet  488. 
Qq  2 
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ticular  persons  from  trusting  her,  he  shall  not  be  liable 
during  the  time  that  he  pays  such  separate  mainlenance^ 
nor  for  necessaries  taken  up  of  those  ^persons  partLcu^ 
larly  prohibited;  for  in  these  cases  no  consenty  but 
rather  the  contrary,  appears :  but  a  general  warning  or 
notice  in  the  GazettCj  or  other  newspaper,  not  to  trust 
her,  is  not  a  sufficient  prohibition ;  also  the  jury  are  to 
determine  as  to  the  wife's  necessity,  the  husband's  de- 
gree and  circumstances,  and  the  value  of  the  things  sold 
and  delivered,  and  give  a  verdict  and  assess  damages 
accordingly." 

I  do  not  feel  it  necessary  to  differ  finom  the  decision  in 
Manby  v.  ScoU.  There,  the  wife  eloped,  lived  away 
several  years,  and  the  husband  refused  to  receive  her 
again ;  and  Hyde  J.  refers  to  the  case  of  the  Prodigal  Son; 
so  that  it  is  clear  the  wife  had  been  living  improperly. 
In  Nurse  v.  Craig,  it  is  true,  the  judges  did  not  all  agree; 
but  the  opinion  of  Heath  J.  is  the  more  important,  as  he 
had  originally  thought  differently ;  and  Chambre  J.  puts 
the  case  expressly  on  the  ground  that  the  separate  main- 
tenance had  not  been  paid.  He  says,  ^*  If  reasmi,  jus- 
tice, or  humanity  ought  to  govern  in  the  present  case,  I 
think  it  my  duty  to  consent  to  the  allowance  of  this 
action,  since  all  the  reasons  upon  which  exceptions  to 
this  kind  of  action  have  been  founded,  totally  fiiil  in  the 
present  instance." 

No  distinction  can  be  drawn  between  maintenance 
under  a  separation  deed,  and  maintenance  by  virtue  of  a 
decree  for  alimony.  It  has  been  urged,  indeed,  that 
the  wife  should  enforce  the  decree  of  the  ecclesiasdcal 
court;  but,  in  order  to  do  that,  she  must  first  obtwi 
money,  and  it  would  be  difficult  to  execute  a  writ 
de  excommunicato  capiendo  while  the  husband  is  in  a 
foreign  country.  Nurse  v.  Craig,  therefore,  is  a  much 
stronger  case  than  the  present,  because  the  trustee 
might  have  sued  for  the  allowance.     Perhaps  a  jury 

would 
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would  not  ,be  permitted  to  say   whether  or  not  the        1829. 

»   *  - 

allowance  was  sufficient ;  but  whether  or  not  articles  sup-        -  ^   "^ ' 

Hunt 
plied  are  necessary,  is  a  question  within  their  province.  ^^ 

Keegan  v.  Smitk  has  no  bearing  on  the  subject  of  dis-  ^^ 

cussion ;  for  the  wife  must  starve  unless  we  decide  in  ^"•^^°^***» 
favour  of  the  Plaintiff.  No  answer  has  been  given  to 
Ozard  v.  Darnford,  where  Lord  Mansfield  expressly 
draws  the  distinction  between  an  allowance  agreed  for 
and  an  allowance  paid.  In  his  charge  to  the  jury  in  that 
case,  he  laid  it  down,  as  clear  and  decided  law,  ^^  That 
when  husband  and  wife  live  together,  the  husband 
is  liable  for  all  such  necessaries  wherewith  the  wife  may 
have  been  ibrnished;  but  that  what  are  or  are  not  neces- 
saries must  depend  on  the  rank  and  situation  of  the  hus- 
band :  that  where  they  live  separate,  the  person  who 
gives  credit  to  the  wife  is  to  be  considered  as  standing  in 
her  place,  inasmuch  as  the  husband  is  bound  to  main- 
tain her ;.  and  the  spiritual  court,  or  court  of  equity,  will 
compel  him  to  grant  her  an  adequate  alimony.  But  if 
she  elope  from  her  husband,  and  live  in  adultery  —  or 
ii^  upon  separation,  the  husband  agrees  to  make  her  a 
sufficient  allowance,  and  pays  it — in  either  of  those  cases 
the  husband  is  not  liable ;  because  in  the  former  case 
she  forfeits  all  title  to  alimony,  and,  in  the  latter,  has  no 
further  demands  on  her  husband.  And  as  in  all  cases 
the  creditor  is  to  be  considered  as  standing  in  the  wife's 
place,  it  imports  him,  when  the  wife  lives  apart  from 
her  husband,  to  make  strict  enquiry  as  to  the  terms  of 
separation ;  for,  in  such  cases,  he  must  trust  her  at  his 
peril." 

In  a  similar  case  of  Turner  v.  Winter  (a),  his  Lordship 
nonsuited  the  plaintiff,  because,  on  separation,  the  de- 
fendant had  agreed  to  make  an  allowance  to  his  wife 
and  had  regularly  paid  it,  notwithstanding  the  plaintiff 

(a)  Selw.  N.^.260. 

Q  q  S  •  had 
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had  no  notice  of  the  transaction.  But  the  allowance 
must  be  sufficient,  according  to  tlie  d^ree  and  circum- 
stances of  the  husband ;  and  the  adequacy  of  the  allow- 
ance is  a  question  of  fact  for  the  jury.  HodgHnson 
V.  Fletcher,  (a) 


BuRROUGH  J.    Tradesmen  must  look  to  the  circum- 
stances of  the  wife,  and  of  her  separation  from  her  hus- 
band.    If  the  husband  turns  her  out  of  doors,  he  is  liable 
for  necessaries;  if  she   elopes,  she  can  claim  neither 
maintenance  nor  dower.     Here  there  is  no  imputatioa 
on  the  wife:  the  husband  beats  and  turns  her  out  of 
doors,  and  all  the  wrong  is  on  his  side :  he  is  ordered  to 
pay  alimony,  and  now  attempts  to  avail  himself  of  his 
own  wrong,  and  because  he  omits  to  pay  the  alimony, 
refuses  to  pay  the  tradesman.     To  permit  him  to  act 
in  such  a  way  would  be  contrary  to  all  principle.     The 
writ  de  estoveriis  habendis  is  only  in  lieu  of  alimony,  aod 
does  not  affect  the  right  of  the  tradesman  to  sue, — oral! 
the  practice  of  Westminster  Hall  is  wrong.     The  hus- 
band is  not  discharged  unless  he  pay  the  alimony  or 
separate  maintenance ;  and  there  is  no  difference  whether 
the  provision  be  by  deed  or  decree.     As  to  the  objection 
that  the  articles  supplied  were  not  necessaries,  the  de- 
fendant's wife  must  have  a  house  to  live  in,  and  if  so,  could 
not  dispense  with  tables  and  chairs.    It  was  incumbent  on 
the  Defendant  to  shew  that  he  had  paid  the  alimony, 
and  not  on  the  Plaintiff  to  shew  that  it  was  unpaid. 

Gaselee  J.  There  is  no  case  in  which  the  wife  has 
been  precluded  from  obtaining  credit  for  necessaries, 
where  the  husband  has  turned  her  out  of  doors,  or  has 
so  conducted  himself  that  a  decent  woman  could  not 
)*emain  with  him.     On  the  contrary,  in  Oxard  v.  Darth 


(a)  4  Camp,  ^o• 
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Jbrdj  Lord  Mansfield  says,  *^  In  all  cases  the  creditor  is 
to  be  considered  as  standing  in  the  wife's  place.  It  im- 
ports him,  when  the  wife  lives  apart  from  her  husband, 
to  make  strict  enquiry  as  to  the  terms  of  separation ;  for 
in  such  cases  he  must  trust  her  at  his  peril.'' 

In  deciding  thus,  we  shall  not,  as  it  has  been  argued, 
go  beyond  the  decision  in  Nurse  v.  Craigj  because  if 
the  objection  to  the  form  of  action  in  that  case  had 
prevailed,  I  should  still  say  that  an  action  would  lie. 

The  rule  for  a  nonsuit  must  be 

Discharged. 
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ACTION  ON  THE  CASE. 

h  An  individual  who  has  suffered 
loss  in  consequence  of  the  decay 
of  sea-walls,  which  a  corporation 
is  directed  to  repair  under  the 
terms  of  a  grant  from  the  crown 
convejdng  a  borough,  and  pier  or 
quay  with  tolls,  to  the  corpora- 
tion, may  sue  the  corporation  for 
damages.  Henley  v.  The  Mayor 
and  Burgesses  of  Lyme*  Page  91 

2.  F*^  who  had  hired  a  ship  and  its 
tackle  of  the  Plaintiff  for  three 
voyages,  at  the  end  of  the  first, 
being  apprehensive  of  a  seizure 
under  the  process  of  an  admiralty 
court,  placed  the  cables  and  an- 
chors on  the  Defendant's  wharf, 
alongside  of  which  the  ship  lay. 
The  ship  was  then  seized  for  sea- 
men's wages  and  a  debt  on  bot- 
tomry, and  shortly  afterwards  was 
sold  under  admiralty  process, 
without  the  anchors  and  cables. 


Two  days  before  the  sale,  the 
Plaintiff  demanded  of  the  De- 
fendant the  anchors  and  cables 
on  his  wharf,  which  the  Defend- 
ant, holding  them  from  jP.,  re- 
fused to  give  up : 

Held,  that  on  this  demand,  pre- 
vious to  the  sale,  the  Plaintiff 
could  not  sue  the  Defendant  for 
the  anchors  and  cables  in  trover, 
although  they  had  not  been  re- 
moved out  of  the  ship  in  the 
ordinary  course  of  business:  Held, 
also»  that  the  removal  of  them 
from  the  ship  to  the  wharf,  where* 
by  they  escaped  the  admiralty 
sale,  was  no  injury  to  the  Plain- 
tiff's reversionary  interest.  JFVr- 
guson  v.  Christal  and  Another* 

Page  S05 
3.  The  Plaintiff  purchased  from  the 
warehouse  of  the  Defendant,  the 
manufacturer,  copper  for  sheath- 
ing a  ship.    The  Defendant,  who 

knew 
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ASSUMPSIT. 


AWARD. 


knew  the  object  for  which  the 
copper  was  wanted,  said,  '^  I  will 
supply  you  well." 

The  copper,  in  consequence  of 
some  intrinsic  defect,  the  cause  of 
which  was  not  proved,  having 
lasted  only  four  months,  instead 
of  four  years,  the  average  duration 
of  such  an  article: 

Held*  in  an  action  on  the  case, 
in  the  nature  of  deceit,  that  the 
Plaintiff  was  entitled  to  damages. 
Jones  V.  Bright.  ^^S^  533 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

See  Practice,  8. 

AGENT. 
See  Evidence,  3. 

ALLUVIAL  LAND. 

Land,  not  suddenly  derelict,  but 
formed  by  alluvion  of  the  sea, 
imperceptible  in  progress,  belongs 
to  the  owner  of  the  adjoining  de- 
mesne lands,  and  not  to  the 
crown.     Sir   Robert    Gifford   v. 


Lord  Yarborous[h, 


Page  163 


AMENDMENT. 
See  Pleading,  7.    Practice,  10. 

ASSUMPSIT. 

1.  A  written  agreement,  "  to  re- 
main with  A.  B.  two  years  for 
the  purpose  of  learning  a  trade," 
is  not  binding,  for  want  of  an  en- 
gagement in  the  same  instrument 
by  A.  B.  to  teach.  Lees  v.  Whit- 
comb*  3^ 


2.  A  child  at  school,  for  whom  pay- 
ment had  been  made  quarterly, 
WfM  sent  home  for  illness  four 
days  after  the  commencement  of 
a  quarter,  and  did  not  return: 
Held,  that  the  master  was  enti- 
tled to  a  whole  quarter's  school- 
ing, although  there  was  no  ex- 
press  contract    for    a   quarter's 
notice   or  a  quarter's   pay,  and 
although  the  school  was  a  day- 
school,  at  which  the  child  was 
the    only    boarder.     Collins    v. 
Price.  Page  132 

AWARD. 

See  Practice,  4. 

1.  The  objections  against  an  award 
ought  to  be  specified  in  a  rule 
nisi  obtained  for  the  purpose  of 
setting  it  aside ;  but  an  omission 
in  that  respect  is  not  conclusive 
to  preclude  the  Court  from  enter- 
taining the  objections. 

2.  Upon  a  declaration  of  eleven 
special  counts  for  negUgence, 
and  common  counts  for  money 
paid,  &c.,  an  arbitrator,  under  an 
order  of  Nisi  Prius,  found  that 
the  Plaintiff  had  '^  good  cause 
of  action  for  23/.  14«.  lOd."  and 
directed  a  verdict  to  be  entered 
up  for  that  sum :  Held,  sufficiently 
certain.     Dicas  v.  Jay.  281 


BAIL-BOND. 
See  Pleading,  2.  5. 

BANKER'S  BOOK- 
See  Evioekce,  4. 

BANKRUPT. 


BANKRUPT. 
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BANKRUPT. 

1.  The  Court  of  C.  P.  has  not 
authority  under  the  6  G.4.  c.  16. 
s.  96.  to  compel  parties  to  enrol 
the  proceedings  under  a  com- 
mission of  bankrupt.  The  ap- 
plication must  be  made  to  the 
Court  of  Chancery.  Johnson  v. 
GiUett.  Page  5 

2.  Bankruptcy  and  certificate  are 
no  bar  to  an  action  in  tort  against 
a  broker  for  selling  out  Plaintiff's 
stock  contrary  to  orders.  Parker 
V.  Croll.  63 

3.  By  charter-party  B.  hired  a  ship 
to  convey  a  cargo  to  Haytiy  and 
engaged  to  find  a  cargo  for  the 
homeward  voyage.  On  the  ship's 
arrival  at  Hayti,  B.  assigned  the 
cargo  to  C,  as  a  security  for 
advances  made  by  him.  The 
hire  of  the  ship  not  having  been 
paid,  Defendants,  the  owners, 
under  the  judgment  of  a  court  at 
Hat/tij  attached  the  cargo  in  the 
hands  of  C  to  discharge  Defend- 
ants' claim  for  the  hire.  B.  hav- 
ing declined  to  find  a  cargo  for 
the  homeward  voyage,  the  captain 
procured  one  for  Defendants,  who 
received  the  freight  on  its  arrival 
in  London  ; 

B.  having,  subsequently  to  the 
said  assignment,  become  bank- 
rupt. Held,  that  his  assignees 
could  not  recover  from  Defend- 
ants the  proceeds  of  the  cargo 
attached  at  Hayti,  or  of  the 
homeward  freight.  Kymer  and 
Others,  Assignees,  v.  Larkin  and 
Another.  71 

4.  1.  A  payment  made  in  June  1825 
by  a  debtor,  bona  fide,  without 


intention  of  fraudulent  prefer- 
ence, eight  days  before  a  com- 
mission of  bankrupt  was  issued 
against  him.  Held  to  be  protected 
under  the  eighty-second  section 
of  6  G.  4.  c.  16. 

2.  The  debtor,  a  prisoner,  went 
eight  days  before  a  commission 
of  bankrupt  was  sued  out  against 
him,  to  a  fire-office,  to  receive 
money,  payable  to  him  in  respect 
of  a  loss  by  fire ;  a  creditor,  for 
labour  done,  who  knew  the  time 
when  the  money  was  to  be  paid, 
without  any  intimation  from  the 
debtor,  met  him  at  the  office, 
and  obtained  out  of  the  sum  so 
received  a  payment  of  his  own 
debt,  not  knowing  that  his  debtor 
was  a  prisoner  or  insolvent ;  a  jury 
having  negatived  fraud,  Held, 
that  this  was  not  a  fraudulent  pre- 
ference by  the  debtor.  Churchill 
and  Another,  Assignees  of  Ca- 
dogan,  a  Bankrupt,  v.  Crease. 

Page  177 
5.  A  chariot  was  built  to  Plaintiff's 
order,  and  paid  for  by  him :  when 
finished  in  other  respects.  Plain- 
tiff ordered  a  front  seat  to  be 
added;  but  the  builder  being 
slow  in  making  this  addition. 
Plaintiff  sent  for  the  chariot  re- 
peatedly, and  the  builder  pro- 
raised  to  deliver  it.  Plaintiff 
being  afterwards  dissatisfied,  or* 
dered  the  chariot  to  be  sold,  and 
while  it  was,  according  to  the 
custom  of  the  trade,  standing  in 
the  builder's  warehouse  for  that 
purpose,  the  front  seat  not  having 
bean  added,  the  builder  became 
a  bankrupt,  and  his  assignee 
•  seized  the  chariot.    More  than 

three 


df»     BARON  AND  FEME. 


QILL  OF  EXCHANGE. 


^e9    miiaUi9    afterwards    tiie 
plaintiff  coipmeDoed  his  action : 

Held,  first,  that  the  Plaintiff 
had  sufficient  property  to  main- 
tain trover;  secondly,  that  the 
chariot  did  not  pass  to  the  as- 
signee as  being  in  the  order  and 
disposition  of  the  bankrupt  with 
the  consent  of  the  owner ;  and, 
thirdlyy  that  the  assignee  was  not 
within  thjB  protection  of  the  forty- 
fourth  section  of  6G.^  €.16., 
which  limits  actions  to  three 
months  after  the  fact  committed. 
CamUken  v.  Payntf  Assignee  of 
Thon^mHf  a  Bankrupt,  Page  270 
6.  The  bankrupt  act,  SG.Af.  c.  16. 
s»S2^  is  retrospective. 

Therrfore,  where  the  bank- 
ruptcy took  place  June  26. 1822, 
and  die  bankrupt  paid  the  De- 
fendant, who  knew  of  his  insol- 
Tency,  a  sum  of  money  Augusts. 
1822,  and  a  commission  was  sued 
out  against  the  bankrupt  in  Afoy 
182S:  Held,  that  the  assignees 
could  not,  subsequently  to  the 
time  when  the  6  G.4.  c.l6.  came 
into  operation,  sue  the  Defendant 
for  money  had  and  received. 
Terringtonf  Assignee  of  PuUan, 
a  Bankrupt,  v.  Hargreaves  and 
Others.  Page  ^9 

BARON  A^D  FEME. 

1.  A  husband,  who  supplies 
his  wife  with  necessaries  in  her 
degree,  is  not  liable  for  debts 
contracted  by  her  without  his 
previous  authority  or  subsequent 
sanction.   Seaton  v.  Benedict.  28 

8.  Where  a  Plaintiff  furnished  De- 
fendant's wife  with  articles  of 
dress,  which  were  rendered  un- 


necessary by    the   Defendant's 
having    ifuppli^  Ire^  wardrobe 

.  ampi|^,  and  in  an  actidli  €at  thd 
price  of  the  articles  (1«<.  Se.  ed.) 
the  jury  found  a  verdict  for 
Plaintiff,  damages  lOs.,  the  Jnige 
certified  to  deprive  him  of  eosts. 
Seaton  v.  Benedict.       Pa^  167 

S.  1.  A  husband  separated  firom  bis 
wife,  and  a  divorce,  a  memSi  et 
thorOf  for  adultery  on  bis  part» 
with  a  decree  of  alimony,  is  liable 
for  necessaries  supplied  to  the 
wife,  if  he  omit  to  pay  the  ali- 
mony. 

2.  Furniture  of  a  house  held 
to  be  necessaries  for  a  female,  to 
whom  the  Court  had  decreed  SSOl. 
a  year  alimony.  Hunt  y.  De  J^- 
^uiere.  550 

BILL  OF  EXCHANGE. 

1.  Defendant  accepted  a  Ull  of  ex- 
change drawn  by  C,  who  in- 
dorsed it  to  his  bankers:  they 
entered  it  on  the  credit  side  of 
C/s  account,  but  the  bill  iiaving 
been  dishonoured,  entered  it 
afterwards  on  the  debit  side. 
A  few  days  after  the  dishonour, 
Defendant  paid  to  C.  the  amount 
of  the  bill,  but  omitted  to  take  it 
out  of  the  banker's  hands. 

C.  subsequently  paid  into  the 
banker  on  his  general  account 
more  than  enough  to  cover  all 
the  items  of  the  account  pre- 
ceding the  bill  item,  and  that 
item  also,  and  the  bankers,  for  a 
space  of  three  years,  treated  the 
bill  as  paid ;  they  then  sued  De- 
fendant on  his  acceptance : 

Held,  that  he  was  not  liable^ 
FiM  and  Others  v.  Can*        IS 

2.  A 


CARRIER. 
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^  A  bill  of  exchange,  dfawn  in 
America  on  a  house  in  London, 
payable  to  order,  was  endorsed 
bj  the  payee  generally  to  A*, 
and  by  him  in  these  words ;  '^  Pay 
to  B.f  or  his  order,  for  my  use." 
B,  applied  to  his  bankers  to  dis- 
count the  bill,  and  they»  without 
making  any  enquiry,  did  so,  and 
applied  the  proceeds  to  the  use 
of  B.i 

Held,  that  the  endorsement 
was  restrictive ;  that  the  property 
in  the  bill  remained  in  A.,  and 
that  he  was  entitled  to  recover 
the  amount  from  the  bankers. 
Lloyd  and  Others  v.  Sigoumey. 

Page  525 

BOSTON  ACT. 

See  Evidence,  7. 

BYE-LAW. 

1.  In  a  company  constituted  by  let- 
ters-patenty  with  power  to  make 
reasonable  bye-laws,  a  bye-law 
for  the  steward  to  provide  a 
dinner  for  certain  members  of 
the  company  on  Lord  Mayor's 
day,  with  an  allowance  for  doing 
so,  or  to  pay  a  fine  of  20/.,  or  ex- 
cuse himself  by  swearing  he  is 
not.  worth  SOO/.,  is  a  bad  bye-law. 
At  all  events', 

2.  The  allowance  is  a  condition 
precedent,  and  ought  to  be  aver- 
red. Carter  and  Others  v.  San' 
derson.  79 


CARRIER. 
1.  A  notice  that  the  proprietor  of  a 
general  codLch'qffiu  will   n^t  be 


responsible  for  the  tarriage  of 
parcels  of  more  than  5/.  value, 
unless  entered  as  such,  will  hot 
avail  the  proprietor  of  a  coach 
who  takes  a  parcel  from  the 
office,  unless  it  be  otherwise 
shewn  that  he  is  connected  with 
the  office. 

2.  The  carrier's  agent  telling 
the  female  servant  of  the  owner 
of  a  parcel  above  that  value,  that 
it  ought  to  be  insured :  Held,  not 
a  sufficient  notice  of  the  limit- 
ation of  the  carrier's  responsi- 
bility. Macklin  v.  Waterhouse 
and  Others*  Poge  212 

2.  SemblCf  That  where  carriers  run 
a  coach  from  A.  to  B»  and  back, 
notice  that  they  limit  their  re- 
sponsibility on  the  carriage  of 
parcels  from  A.  to  B.,  is  notice 
that  they  limit  it  likewise  from 
B*  to  A.  Riley  and  Others  ▼. 
Home  and  Others.  217 


CERTIFICATE. 
See  BankrupTi  2. 

CHAMPERTY. 

An  agreement  between  the  seller 
and  purchaser  of  an  estate,  that 
the  purchaser,  bearing  ihe  ex- 
pence  of  certain  suits  commenced 
by  the  seller  against  an  occupier 
for  arrears  of  rent,  should  have 
the  rent  to  be  so  recovered,  and 
any  sum  that  could  be  recovered 
for  dilapidations;  and  that  the 
purchaser,  bearing  the  expences, 
might  use  the  seller's  name  in 
actions  he  may  think  fit  to  com- 
mence against  the  occupier  for 

arrears 
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COSTS. 


arrears  of  rent  or  dilapidations, 
is  not  void,  as  savouring  of  cham- 
perty.    WiUiams  v.  Prothdroe* 

Page  309 

COMPOSITION-DEED. 

1.  Plaintiff  had  refused  to  sign  an 
agreement  to  receive  of  his  debtor 
a  composition  of  lOf.  in  the  pound; 
but  the  debtor's  brother  offering 
to  supply  him  with  coal  to  the 
amount  of  the  other  10^.,  he 
signed  the  composition-agree- 
ment. 

The  other  creditors  knew  no- 
thing of  the  coal  transaction. 

Plaintiff  having  been  supplied 
with  the  coals, 

Held,  that  he  could  not  re- 
cover upon  a  promissory  note  for 
the  amount  of  the  lOs.  compo- 
sition.    Knight  V.  Hunt,        432 

2.  Plaintiff,  holding  two  bills  drawn 
by  Defendant,  one  for  4>00/.,  the 
other  for  156/.  19^.  lOd.,  executed 
a  composition-deed,  containing  a 
general  release  of  the  Defendant, 
and  a  schedule  of  the  sums  due 
to  various  creditors  who  exe- 
cuted the  deed.  After  the  Plain- 
tiff's name  was  put  the  sum  of 
156/.  19*.  lOd.  only,  at  the  re- 
quest of  the  Defendant,  who  ex- 
pected the  Plaintiff  would  recover 
the  bill  for  400/.  by  suing  the 
acceptor.  The  other  creditors 
were  not  made  acquainted  with 
the  fact,  that  the  Plaintiff  had 
a  debt  of  400/.  as  well  as 
156/.  19*.  lOd.: 

Held,  he  could  not  afterwards 
sue  Defendant  on  the  bill  for 
400/. 


Gatelee  J.  dUsentiente,   Britten 
and  others  v.  Hughes.    Page  460 

CONFIRMATION. 
See  Cross  Remainder,  2. 

CONVEYANCE. 

See  Mortgage,  2.  1,  2. 

Where  commissioners,  under  an  in- 
closure,  made  an  allotment  in 
respect  of  RJs  land  in  1824, 
Held,  that  the  allotment  passed 
by  a  subsequent  conveyance  of 
the  land  in  1824,  although  the 
commissioners*  award  was  not 
executed  till  1827.  Doe  dem, 
Dixon  and  Another  v.  Willis  and 
Another.  441 

COSTS. 
See  Practice,  3.  Mortgage,  2. 1. 

1.  Arrest  for  100/.  Verdict  for 
Plaintiff,  subject  to  an  award  ; 
costs  to  abide  the  event :  39/.  18f . 
found  to  be  due,  and  the  trans- 
actions between  the  parties,  com- 
plicated. The  Court  refused  to 
allow  the  Defendant  his  costs 
under  43  G.  3.  Turner  and  An- 
other V.  Prince,  191 

2.  Trespass  qu.  cl,  Jr. ;  pleas,  not 
guilty,  and  justifications  under  a 
right  of  way.  Issue  joined  on 
not  guilty ;  right  of  way  traversed^ 
and  issue  joined  thereon.  New 
assignment  and  judgment  by  de- 
fault thereon.  Verdict  for  Plaintiff 
1^.,  on  issue  of  not  guilty  ;  40^. 
damages  on  the  new  assignment ; 
verdict  for  Defendant,  on  one  of 
the  justi6cations : 

Held, 


DEED. 


DEVISE. 


571 


Held,  that  the  plaintiff  was  en- 
titled to  the  general  costs  in  the 
cause.    Vickers  v.  Gallimore. 

Page  196. 

CROSS-REMAINDER. 

1 .  Where,  by  a  very  obscure  and 
illiterate  will,  property  was  left  to 
devisor's  four  grandsons,  ''  and 
to  the  heirs  males^  of  the  said 
grandsons,  and  then  to  the  grand- 
sons* heirs  males  that  part  that 
belonged  to  their  father,  and  then 
to  the  last  liver  to  the  heirs  males 
of  the  said  grandsons,  and  for 
want  of  issues  males  of  the  grand- 
sons," over;  the  Court  implied 
cross-remainders. 

2.  The  heir  in  tail  received  for 
ten  years*  rent  under  a  lease  for 
ninety-nine  years  granted  by  his 
ancestor :  Held,  a  confirmation  of 
the  lease.  Doe  dem,  SoiUhouse 
V.  Jenkins  and  Another >  469 

CUSTOM. 
See  Toll. 

CUSTOM  ECCLESIASTICAL. 

See  Evidence,  8. 


DEED. 

See  Evidence,  2.  2. 

1.  The  Defendant  executed  a  deed, 
conveying  his  property  to  trus- 
tees to  sell  for  the  benefit  of 
creditors,  the  particulars  of  whose 
demand  were  stated  in  the  deed ; 


a  blank  was  left  for  one  of  the 
principal  debts,  the  exact  amount 
of  which,  being  subsequently 
ascertained,  was  inserted  in  the 
blank  the  next  day,  in  the  De- 
fendant's presence,  and  with  his 
assent.  He  afterwards  recog- 
nised the  deed  as  valid  in  various 
ways,  particularly  by  being  pre- 
sent when  it  was  executed  by 
his  wife,  and  by  joining  her  in  a 
line  to  enure  to  the  uses  of  the 
deed:  Held,  that  the  deed  was 
valid,  notwithstanding  the  filling 
up  of  the  blank  after  execution. 

2.  The  attorney  who  had  pre- 
pared the  deed,  on  the  retainer 
of  the  trustees,  was  held  a  com- 
petent witness  in  an  issue  directed 
by  the  Court  to  try  its  validity, 
although  one  of  the  trusts  was  to 
defray  the  charges  of  preparing 
the  deed,  and  although  he  was 
Defendant  in  another  action,  his 
success  in  which  depended  on 
the  validity  of  the  deed. 

At  all  events,  in  such  an  issue, 
the  Defendant  was  held  not  en- 
titled to  a  new  trial,  on  account 
of  the  admission  of  the  testimony 
of  such  witness,  justice  having 
been  done.     Hudson  v.  Revett, 

Page  368 

DEMURRAGE. 

See  Shipping. 

DEVISE. 

1.  Devise  to  J,  H.  L.  (devisor's 
eldest  son)  for  life ;  remainder 
to  trustees  to  preserve,  &c. ;  re- 
mainder to  </.  H,  Z..*s  second, 
third,  fourth,  fifth,  and  all  and 

every 
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every  other  the  son  and  sons  of 
the  body  of  J.  H.  L.  severally 
and  successively  in  seniority  of 
age  in  tail  male;  remainder  to 
devisor's  second  and  other  sons 
successively  in  tail  male;  re- 
mainder to  first  and  other  daugh- 
ters of  the  body  of  </.  i/.  JL.  suc- 
cessively in  tail  general ;  re- 
mainder to  devisor's  eldest  daugh- 
ter,  M.  S.  L.f  for  life ;  remainder 
to  trustees  to  preserve,  &c. ;  re- 
mainder to  her  first  and  other 
sons  successively  in  tail  male; 
remainder  to  her  first  and  other 
daughters  successively  in  tail 
geineral ;  like  remainders  for  life 
(with  remainder  to  trustees  to 
preserve,  &c.)  to  devisor's  other 
daughters  successively,  with  like 
remainders  in  tail  to  their  re- 
spective children;  remainder' to 
devisor's  sister  in  fee;  various 
terms  to  trustees  to  raise  money ; 
and  a  power  to  the  party  in  pos- 
session of  the  premises  devised, 
to  charge  them  for  the  portions 
and  maintenance  of  younger 
children,  male  and  female,  ac- 
companied with  a  provision,  that 
in  case  of  any  younger  child's 
obtaining  a  portion,  and  after- 
wards becoming  entitled  to  the 
premises  devised,  the  portion  of 
such  younger  child  should  go  over 
to  the  other  younger  children: 
Held,  that  the  eldest  son  of 
«/•  i/.  L.  took  an  estate  tail  in 
the  premises  expectant  on  the 
death  of  J,  H.  L.  Langston  v. 
Pde  and  Others,  Page  228 

2.  Devise,  that  J.  B,t  a  trustee  for 
devisor,  shall  grant  the  premises 
to  J.  B.'s  son  G.  i?.,  to  enter  on 


J 


DISTRESS. 

after  the  death  oft/.  B.f  and  that 
J.  B.  and  G.  B*  shall  within  one 
month  afler  devisor's  deceaae  pay 
loot  to  W.T.  and  T.B.  to  dis- 
charge legacies ;  and  if  they  omit 
to  do  so,  that  W.  T.  and  T.  B. 
shall  let  the  premises  and  raise 
the  100/.  out  of  the  rent,  they 
keeping  the  deeds  of  the  pre- 
mises, and  not  allowing  J.  B»  and 
G.  B.  to  sell  or  mortgage  till  the 
legacies  be  paid  and  G.B.  be 
twenty-one  years  of  age;  and 
that  if  G*B.  die  and  leave  no 
child  lawfully  begotten  of  his 
own  body,  W.  T.  and  7.  B.  shall 
sell  the  premises  and  divide  the 
proceeds  among  brothers,  &c. : 
Held,  an  estate  tail  in  G.B, 
Raggett  V.  Beaty.  Page  243 

DISTRESS. 
See  Landlord  and  TsMANTy  S. 

1.  A  landlord,  to  whom  rent  was 
in  arrear,  hearing  his  tenant  and 
a 'stranger  disputing  about  the 
property  of  an  article  on  the 
premises,  early  in  the  morning 
entered  and  said,  ^^  The  article 
shall  not  be  removed  till  my  rent 
is  paid."  The  stranger,  never- 
theless, removed  the  article.  On 
the  same  day,  afler  the  removal, 
the  landlord  sent  his  broker  to 
distrain  for  the  rent : 

Held,  that  the  distress  was 
sufficiently  commenced  by  the 
landlord  to  entitle  him  to  the 
article  in  question.  Wood  v. 
Nunn.  10 

2.  Avowant,  who  had  a  term  which 
expired  on  the  11th  of  November 
1826,  let  the  premises  orrily  from 

the 
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EVTOENCE- 


573 


the  11th  of  September  to  the 
11th  of  November  in  that  year, 
for  270/.,  payable  immediately : 

Held,  that  this  was  a  lease,  of 
which  parol  evidence  might  be 
given,  and  not  an  assignment  re- 
quiring  a  writing;  but  that  being 
a  demise  of  the  whole  of  avowant's 
interest,  he  had  no  right  to  dis- 
train. Preece  v.  Corrie,  Page  24 
3.  A  tenant  distrained  on  for  rent 
requested  the  broker  not  to  pro- 
ceed to  sale,  and  engaged,  in 
consideration  of  forbearance,  to 
pay  the  broker's  charges.  Time 
was  given,  and  tlie  charges  paid : 
Held,  that  this  was  not  a  voluntary 
payment,  and  that  the  charges, 
if  irregular,  might  be  recovered 
back  in  an  action  for  money  had 
and  received.  HUU  v.  Street.  2il 

DUCHY  OF  LANCASTER. 

Although  the  Duchy  of  Lancaster 
is  held  by  the  king  separately 
from  his  crown,  a  grant  of  ducky 
property  is  subject  to  the  same 
incidents  as  a  grant  from  .the 
crown. 

Therefore,  an  immediate  grant 
to  A.  in  fee,  under  the  duchy 
seal,  of  property  which  was  in 
the  possession  of  B.  under  an 
unexpired  lease  from  the  duchy 
for  years  (such  lease  not  being 
recited  in  the  grant)^  was  held 
void,  notwithstanding  there  had 
been  a  user  under  the  grant  from 
the  date  of  it  (16S1)  to  1760. 
Alcock  V.  Cooke  and  Another*  340 


EJECTMENT. 

See  Elegit,  2.    Mortgage,  1. 
Vol.  V. 


ELEGIT. 

1.  Where  two  eiegiti  are  issued 
the  same  day  upon  judgments 
signed  in  the  same  term,  the 
sheriff  may  extend  on  each  an 
entire  moiety  of  the  Defendant's 
land,  although  the  judgments  are 
at  the  suit  of  different  Plaintifis, 
and  the  inquisition  on  the  second 
eUgb  recites,  that  a  moiety  has 
been  extended  on  the  first. 

2.  Where  a  party  defends  an 
ejectment  as  landlord,  and  the 
occupiers  of  the  premises  have 
suffered  judgment  by  default,  he 
cannot  object  that  the  occupiers 
have  not  received  notice  to  quit 
from  the  lessor  of  the  Plaintiff; 
Doe  d.  Davies  v.  Creed*  Doe  d* 
Davies  and  Cheese  v.  Creed. 

Page  327 

ENCLOSURE  ACT. 

See  CONVBYA.NCC 

EVIDENCE. 

See  Deed,  2.  Limitations. 
Pleading,  4.  Toll,  2.  Ducrt 
OF  Lancaster. 

1.  In  an  action  between  A*  and  B., 
the  Court  refused  a  rule  to  com- 
pel B.  to  produce,  for  the  purpose 
of  stamping,  an  agreement  be- 
tween B,  and  C,  although  by  an 
affidavit  of  C.'s  it  appeared  that 
the  act  complained  of  by  A.  arose 
out  of  this  agreement.  Lawrence 
V.  Hooker,  6 

2.  1.  Where  a  bishop  has  omitted 
to  present  to  a  living  lapsed  to 

R  r  him 
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EVIDENCE. 


him  for  want  of  presentation 
within  six  months,  a  party  who 
may  present  if  the  bishop  omits 
to  do  so  is  not  a  competent  wit- 
ness for  one  who  claims  in  tlie 
same  right  as  such  party. 

2«  A  conveyance  of  a  fourth 
part  of  an  advowson  in  1672,  is 
not  to  be  deemed  voluntary, 
because  the  only  pecuniary  con- 
sideration expressed  in  the  deed 
is  twenty  shillings. 

S.  An  answer  in  Chancery, 
touching  an  advowson,  filed  by 
one  who  had  been  seised  of  the 
advowson  twenty  years  after  he 
had  conveyed  it  away,  Held,  not 
admissible  in  evidence  against  a 
party  who  claimed  the  advowson 
through  him.  GuUy  and  Others 
V.  Bishop  of  Exeter  and  Dotoling, 

Page  171 
8.  Defendants'  agents  abroad,  by 
order  of  Defendants,  received 
money  on  Defendants'  account, 
and  stated  the  fact  in  a  letter  to 
Defendants.  Defendants  replied, 
acknowledging  the  receipt  of  the 
agents*  letter,  and  giving  them 
directions  as  to  the  disposition 
of  the  money : 

Held,  that  the  agent's  letter 
was,  coupled  with  the  Defend- 
ants', admissible  in  evidence  to 
charge  the  Defendants  witli  the 
receipt  of  the  money.  Coates 
and  Another^  Assignees^  v.  Bain^ 
bridge  and  Others.  58 

4.  A  banker's  ledger  is  receivable 
in  evidence  to  shew  that  a  cus- 
tomer had  no  funds  in  the  banker^ 
hands.  Furness,  Assignee  of 
Alexandre  Cope  and  Others, 
Bankrupts,  y,  William  Cope.   114 


5.  QjuBre^  Whether,  in  an  action 
for  an  injury  to  the  reversion, 
the  fact  that  an  occupier  holds 
as  tenant  to  Plaintiff  may  be 
proved  by  oral  evidence,  where 
the  occupier  holds  under  a  written 
agreement. 

Best  C.  J.  and  Burrough  J. 
neg. ;  Parke  J.  and  Gasdee  J.  aff. 
Strother  and  Another  v.  Barr 
and  Another*  Poge  136 

6.  Where  a  party  sues  on  an  instru- 
ment which  on  the  face  of  it  ap- 
pears to  have  been  altered,  it  is 
for  him  to  shew  that  the  alter- 
ation has  not  been  improperly 
made.     Henman  v.  Dickinson. 

183 

7.  1-  Semhle,  That  a  postmark  may 
be  proved  by  any  one  in  the 
habit  of  receiving  letters  by  the 
post. 

2.  An  action  to  recover  the 
balance  of  an  account  is  not 
within  the  Boston  Court  of  Con- 
science Act,  if  the  account  ori- 
ginally exceeded  5L,  although  the 
sum  sought  to  be  recovered  is  less 
than  5/.     Abbet/  v.  Lill.  299 

8.  1.  A  bishop's  register  is  evidence 
of  the  facts  stated  in  it. 

2.  An  allegation  of  a  custom 
in  parishioners  to  elect  a  curate 
is  not  supported  by  proof  of  such 
a  custom  in  parishioners  paying 
church-rates. 

S.  Semble^  An  ecclesiastical 
custom  (which  is  not  immemorial) 
will  not,  though  acted  on  for  a 
long  time,  deprive  a  rector  of  his 
common-law  right  to  appoint  his 
curate.  Arnold^  Clerk,  and  Others 
V.  The  Bishop  of  Bath  and  Wells 
and  Others.  316 

9.  WTiere 
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9.  Where  Defendant  surreptitiously 
obtainV^d  possession  of  an  un- 
stamped agreement  executed  by 
himself  and  the  Plaintiff  (thereby 
preventing  the  Plaintiff  from 
affixing  a  stamp,  as  he  had  in- 
tended, in  twenty-one  days  after 
execution),  and  then  swore  that 
he  had  lost  the  agreement,  the 
Court  ordered  that  he  should 
produce  a  copy  in  his  possession 
to  the  Plaintiff;  and  that  if  the 
Plaintiff  produced  ftiat  copy 
stamped  at  the  trial,  the  De- 
fendant should  be  precluded  from 
producing  the  original.  Bousfieid 
and  Others  v.  Godfrey,  PageAflS 

10.  1.  Where  one  of  the  attesting 
witnesses  to  a  will  is  dead,  wit- 
nesses mav  be  called  to  his  cha- 
racter. 

£.  Declarations  of  the  testator 
in  subversion  of  a  will  are  not 
admissible  in  evidence,  though 
both  parties  claim  under  him, 
and  though  they  are  offered  with 
a  view  to  shew  the  manner  in 
which  the  will  was  executed. 
Provis  and  Roxve  v.  Reed,      435 

11.  Where  the  Plaintiff,  in  an  action 
on  a  charter-party,  had  commu- 
nicated to  the  attesting  witness 
an  interest  in  the  adventure  sub- 
sequently to  the  execution  of  the 
instrument :  Held,  that  evidence 
of  his  handwriting  was  inad- 
missible.    Hovill  V.  Stephenson, 

493 

EXECUTOR. 
See  Pleading,  6. 

EXECUTION. 
See  Elegit,  Practice,  1, 2.  9. 


FALSE  IMPRISONMENT. 

See  Trespass,  2. 

FRAUDULENT  PRE- 
FERENCE. 

See  Bankrupt,  4. 

FRIENDLY  SOCIETIES. 

By  the  rules  of  a  friendly  society, 
a  medical  attendant  was  entitled 
to  3*.  per  annum  from  every 
member ;  and  a  committee  of  the 
society  were  authorised  to  settle 
all  disputes,  grievances,  &c.  re- 
lative to  the  affairs  of  the  society, 
subject  to  an  appeal  to  two  ma- 
gistrates. 

The  Plaintiff,  who  had  been 
duly  appointed  medical  attend- 
ant, was  dismissed  by  the  com- 
mittee without  any  meeting  of 
the  members  of  the  society  at 
large,  and  another  appointed. 
Upon  an  application  to  magis- 
trates, they  recommended  a  pub- 
lic meeting;  which  being  con- 
vened accordingly,  a  large  ma- 
jority of  the  members  voted  for 
the  Plaintiff,  who  thereupon  sued 
the  Defendant,  the  treasurer,  for 
the  Ss.  received  to  the  use  of  the 
medical  attendant: 

Held,  that  the  Plaintiff  was  en- 
titled to  recover,  and  that  the 
Defendant  was  not  exonerated 
by  an  order  of  the  committee  not 
to  pay.  Garner  v,  Sheliey  and 
Others.  Page  477 
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INSURANCE. 


JOINT  STOCK  COMPANY. 


GROUND-RENT. 
See  Landlord  and  Tenant^  2. 

GUARANTY. 

See  Action  on  the  Case,  8. 

Defendant  guaranteed  the  pa3rnient 
ofgold  with  which  Plaintiff  should 
supply  a  goldsmith  for  the  pur- 
poses of  his  trade.  Plaintiff  dis- 
counted bills  for  the  goldsmith, 
and  gate  him  for  them  partly 
gold,  and  partly  money:  the  gold 
was  applied  to  the  goldsmith's 
tradey  but  the  goldsmith  did  not 
indorse  the  bills : 

Held,  that  the  Defendant  was 
not  liable  under  his  guarantee 
for  the  gold  so  furnished.  Evans 
V.  Whyle.  Page  4»85 


INSURANCE. 

1.  In  an  insurance  upon  the  life 
of  another,  the  life  insured,  if 
applied  to  for  information,  is,  in 
giving  such  information,  impliedly 
the  agent  of  the  party  insuring, 
who  is  bound  by  his  statements, 
and  must  suffer  if  they  are  false, 
although  he  is  unacquainted  with 
the  life  insured,  and  the  servant  of 
the  insurance-office  undertakes 
to  do  all  that  is  required  by  his 
office. 

2.  Plaintiff  effecting  an  insur- 
ance on  the  life  of  //.,  with  whom 


he  was  unacquainted^  desired  the 
agent  of  the  insurance-office  to 
do  all  that  was  requisite.  The 
agent  knew  H.  well,  and  made 
the  usual  enquiries.  One  of  the 
terms  of  the  contract  was,  a  re- 
ference to  the  usual  medical  at- 
tendant of  the  life  insured. 

//.  having  given  a  false  refer- 
ence :  Heidi  that  the  Plaintiff 
could  not  recover.  Everett  v. 
Desborougk.  Poge  503 


JOINT  STOCK  COMPANY. 

1.  Debt  on  bond,  conditioned  for 
paying  Plaintiff  10,000^.,  upon  his 
forming  a  company,  and  pro- 
curing purchasers  for  9000  shares 
therein ;  such  company  to  carry 
on  a  dbtillery  according  to  a  pro- 
cess for  which  a  patent  had  been 
granted. 

Plea,  that  the  patent  contained 
a  proviso,  rendering  it  void  if 
transferred  to  more  than  five; 
that  it  was  intended  the  said  com- 
pany should  consist  of  more  than 
five,  and  be  formed  for  the  pur- 
pose of  enjoying  the  benefit  of 
the  letters-patent,  of  acting  as  a 
corporate  body,  and  of  dividing 
the  benefit  of  the  patent  into 
10,000  shares,  transferable  and 
assignable  without  cliarter  from 
the  king;  and  that  it  was  cor- 
ruptly and  illegally  agreed  be- 
tween the  parties,  that  the  Plain- 
tiff should  form  the  company  for 
such  purposes,  and  should  sell 
the  9000  shares  in  order  to  raise 

a  larger 
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LIBEL. 
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a  larger  sum  of  money,  under 
pretence  of  carrying  on  the  pri- 
vilege granted  by  the  patent : 

Hddr  abar  to  the  action.  Du- 
vergier  ^.  Fellows,  Pogc  248 

2.  The  Defendants  had  purchased 
the  scrip  of  a  mining  company 
originated  in  fraud*  and  attended 
one  meeting  of  the  company ; 
but  they  never  signed  the  part- 
nership-deed, were  innocent  of 
the  fraud,  and  transferred  their 
scrip  before  the  Plaintiff  com- 
menced an  action  for  goods  fur- 
nished to  the  company  after 
Defendants  had  purchased  their 
scrip : 

Held,  they  were  liable.    Ellis 
V.  Schmceck  and  Another,        521 


JUDGMENT. 
See  Practic£,  1.  10. 


LANDLORD   AND  TENANT. 
See  Distress,  1, 2.   Elegit,  2. 

1.  Plaintiff,  who  had  entered  on 
premises  under  an  agreement  for 
a  lease,  admitted  a  charge  of 
half  a  year's  rent  in  an  account 
between  him  and  his  landlord : 

Held,  that  this  constituted  him 
a  tenant  from  year  to  year,  and 
liable  to  distress.  Cox  v.  Bent 
and  Others.  185 

2.  1 .  A  payment  of  ground-rent  by 
the  occupier,  in  default  of  the 
mesne  tenant,  is  not  the  less  a 
compulsory  payment,  because  the 


ground-landlord  on  demanding  it 
allows  the  occupier  time  to  pay. 

2.  Grotoing  rent  may  be  dis- 
charged by  such  payments  as 
well  as  rent  actually  due. 

3.  Where  growing  rent  has 
been  reduced  by  pajrments  of 
land-tax,  &c,  if  the  landlord  dis* 
trains  for  the  whole  sum  re- 
served, the  tenant  may  properly 
sue  in  case.  Carter  v.  Carter  and 
Others.  Page  406 

3.  A  landlord  having  treated  an 
occupier  of  his  land  as  a  tres- 
passer, by  serving  him  with  an 
ejectment,  cannot  afterwards  dis- 
train on  him  for  rent,  although 
the  ejectment  is  directed  against 
the  claim  of  a  third  person,  who 
comes  in  and  defends  in  lieu  of 
the  occupier,  and  the  occupier  is 
aware  of  that  circumstance,  and 
is  never  turned  out  of  possession. 
Bridges  v.  Smith.  410 

LEASE. 

He  who  lets,  agrees  to  give  pos- 
session, and  if  he  fails  to  do  so, 
the  lessee  may  recover  damages 
against  him,  and  is  not  driven  to 
bring  an  ejectment.     Coe  v.  Cby. 

440 
LIBEL. 

1.  It  is  a  libel  to  publish  of  a  pro- 
testant  archbishop,  that  he  a^* 
tempts  to  convert  Catholic  priests 
by  offers  of  money  and  prefer- 
ment. Archbishop  of  Tuam  v. 
Robeson  and  Another.  17 

2.  In  an  action  for  a  libel,  it  is  no 
plea,  that  the  Defendant  had  the 
libellous  statement  from  another, 
and  upon  publication  disclosed 

the 
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LIMITATIONS. 


MALICIOUS  INJURIES'  ACT. 


the  author's  name.     Sir  W.  De 
Crespigny  v.  Wdledey.  Page  S92 

LIEN. 

A party»whO} having  alien  on  goods, 
causes  them  to  be  taken  in  exe- 
cution at  his  own  suit,  loses  his 
lien  therd>y,  although  the  goods 
are  sold  to  him  under  the  exe- 
cution, and  are  never  removed 
off  his  premises. 

Queret  Whether  a  trainer  of 
race-horses  has  a  lien  oo  the 
hones  for  his  services  in  training  ? 
Jacobs^  Assignee  qf  LatotoUf  a 
Bankrupt^  v.  Lataur  and  Messer. 

130 

LIMITATIONS. 

1.  Where  money,  which  under  a 
power  in  a  will  was  directed  to 
be  raised  by  the  sale  of  an  estate, 
and  to  be  invested  by  trustees 
with  the  consent  by  deed  of  the 
party  interested,  was  invested 
partly  in  1783,  without  any  such 
consent  by  deed,  and  partly  in 
1806,  by  the  person  interested 
himself,  the  trustee  having  be- 
come non  compoSf  and  an  act  of 
parliament,  reciting  these  invest- 
ments, appointed  a  new  trustee, 
Held,  that  neither  the  act  nor 
the  lapse  of  time  cured  the  de- 
fective execution  of  the  power, 
as  against  a  writ  ofjbrmedon, 

2*  The  issue  was,  whether  the 
money  had  been  invested  with 
the  consent  of  the  cestui  que  trust, 
according  to  the  directions  of  this 
will:  Held,  that  it  was  correct 
to  direct  the  jury  to  consider^ 


whether  it  had  been  invested  with 

the  consent  of  the  cestui  que  trust 

manifested  by  deed.     Cholmeley 

.  V.  Paxtan  and  Others*     Page  48 

LONDON  COURT  OF  CON- 
SCIENCE ACT. 

An  officer  of  the  sheriff  of  Middle- 
sexy  who  resided  and  carried  on 
his  business  in  Middlesex,  but 
who  had  also  an  office  in  London, 
Held,  **  to  seek  his  livelihood 
in  London"  within  the  meaning 
of  the  London  court  oi  con- 
scienceacL  BushneU amd (Mkers 
V.  Levi.  315 


MALICIOUS  INJURIES'  ACT, 
CONSTRUCTION  OF. 

Defendant, 'as  fenreeve,  having  the 
care  of  certain  lands,  over  which 
the  Plaintiff  was  making  a  road, 
asked  him  by  what  authority  he 
acted :  the  Plaintiff  said,  by  au- 
thority of  the  magistrates,  but 
did  not  exhibit  any  warrant; 
whereupon  the  Defendant  ap- 
prehended and  took  him  before 
a  magistrate :  Held,  that  De- 
fendant was  entitled  to  notice  of 
action  under  7  &  8  G.  4.  c,  30., 
although  the  Plaintiff  was  not 
committing  a  malicious  injury. 
Wright  V.  Wales.  336 


MEMORANDA. 
Pages  298.  4S2. 


MONEY 


PAVING  ACT. 


PLEADING. 
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MONEY  HAD  AND  RE- 
CEIVED. 

See  Bankrupt,  2.    Distress,  3* 
Power. 

MORTGAGE. 

1 .  Where  the  mortgagor  remains  in 
possession,  and  the  money  is  not 
repaid  on  the  day  stipulated,  the 
mortgagee,  who  has  a  power  of 
entry  and  sale  on  non-payment, 
may  eject  the  mortgagor  without 
notice  to  quit,  or  demand  of  pos- 
session. Doe  d.  Fisher  v.  Giles 
and  Others.  Page  421 

2.  1.  In  taxing  the  costs  upon  a 
mortgage  transaction,  the  mort- 
gagee is  not  allowed  the  expence 
of  a  declaration  of  trust  from  him 
to  a  cestui  que  trust  who  lends  the 
money. 

2.  The  assignment  of  a  mort- 
gage must  have  an  ad  valorem 
stamp,  if  it  be  accompanied  with 
any  new  security,  or  any  addi- 
tional sum  be  advanced.  Martin^ 
Demandant ;  Baxter ^  Tenant ; 
Grubb  and  fVife,  Vouchees.    160 


NOTICE  TO  QUIT. 
See  Elegit,  2.    Mortgaqs,  1. 


PAVING  ACT. 


The  metropolis  paving  act,  57  G.  3. 
c.  29.  s.  136.  has  repealed  the 
Clink  liberty  paving  act,  52  G.  3. 
c.  14.  as  to  the  time  of  commenc- 
ing actions.  Bums  v.  Carter  and 
'  Others.  429 


PAYMENT. 
See  Bill  of  Exchange. 

PAYING  INTO  COURT. 

See  Practice,  6. 11. 

PLEADING. 

See  Assumpsit,  1.  Bte-Law,  2. 
Joint  StockCompamt,  I.  Land- 
lord AND  Tenant,  2,  S.  Li- 
bel, 2, 

1.  In  an  action  against  the  assignees 
of  a  bankrupt,  the  Court  refused 
to  permit  Defendants  to  plead 
non  estjactumf  and  that  the  pre- 
mises did  not  come  to  them  by 
assignment.  Whale  v*  Lehny 
and  Others.  P^  ^^ 

2.  If  it  appears  on  the  whole  that 
the  condition  of  a  bail-bond  is 
to  appear  in  the  Common  Pleas, 
it  may  be  described  as  such  in 
the  declaration,  although  the  ex- 
pression on  the  bond  is,  **  to  op* 
pear  before  our  lord  the  King  at 
Westminster,"  instead  of»  **  before 
the  justices  of  our  lord  the  King.*' 
Crofts  v.  Stockley  and  Another. 

S2 

3.  Variance.  Evidence  that  accord- 
ing to  the  custom  of  the  trade 
the  Plainti£&  delivered  coab  to 
iV.  H.  daily,  and  that  at  the  end 
of  every  month  he  gave  a  bill, 
payable  in  two  months : 

Held,  not  sufficient  to  charge 
Defendant  upon  a  guarantee  for 
the  payment  of  coals  to  be  de- 
livered to  N.  H.  at  a  credit  of 
two  months  from  the  delivery. 
Holl  and  Another  v.  U€uUey.   54< 

4.  W^erc 


580 


PLEADING. 


POWER. 


4.  Where  the  PlaintiiTs  title  to  an 
advowson  was  traced  in  quare 
impedit  through  a  period  of  two 
centuriesy  and  the  Defendant's 
claim  arose  on  the  alleged  in- 
validity of  a  deed  of  1672,  the 
Court  would  not  allow  him  to 
tniyerae  all  the  allegations  in  the 
declaratiooy  or  to  plead  more 
[deas  than  were  necessary  to 
contest  tho  deed  of  1672.  GuUy 
and  Others  v.  The  Bishop  of 
Exeter  and  DonoUng.      Page  42 

5.  In  a  declaration  on  a  bail-bond, 
it  is  not  necessary  to  aver  that 
the  writ  on  which  Defendant  was 
arrested  was  issued  on  an  affidavit 
of  debt,  and  indorsed  with  the 
sum  iwom  to.  Skarpe^  Assignee 
bfthe  Sher^ofMiddUsex,  v.  Ab- 
bey and  Others.  193 

6.  1.  Deit  lies  against  an  executrix 
upon  a  cause  of  action  accruing 
after  the  death  of  the  testator. 

2.  Wha«  an  executrix  referred 
to  arbitration,  to  be  finally  deter- 
mined on,  certain  disputes  and 
diibrenoes  respecting  certain  un- 
settled accounts*  and  the  arbitra- 
torSf  without  finding  assets, 
awarded  her  to  pay  a  certain 
sum;  Held,  that  pleni  adminis- 
travit  was  no  bar  to  an  action  on 
the  award.  Riddell  v.  Sutton^ 
Executrix  of  Sutton.  200 

7.  Declaration  amended  by  allow- 
ing Plaintiff  to  declare,  on  the 
same  cause  of  action,  as  surviv- 
ing partners  instead  of  adminis- 
tratrixes. Taylor  and  Others, 
Administratrixes  of  Folder^  v. 
Lyon.  S33 

8.  A  plea  false  on  the  face  of  it 
may  be  treated  as  a  nullity.  Vere 
and  Others  v.  Garden*  413 


9.  A  defendant  may  plead  matter 
puis  darrein  continuance,  notwith- 
standing an  order  to  rejoin  issu- 
ably.    Bryant  v.  Sir  J.  Perring. 

Page  4^1^ 

POST-MARK. 
See  Evidence,  7. 

POWER. 

Defendants  entered  into  an  agree- 
ment with  C  to  carry  on  for  them 
certain  mining  speculations  in 
America^  furnished  him  with  in- 
structionsy  —  a  letter  authoriiing 
him  to  draw  on  them  for  10,000/., 
and  a  power  of  attorney  of  the 
most  extensive  description,  *Uo 
take  and  work  mines,  to  purchase 
tools  and  materiab,  and  erect  the 
necessary  buildings,  and  to  ex- 
ecute any  deeds  or  instruments 
he  might  deem  necessary  for  the 
purpose." 

C  af^  he  had  raised  10,0001. 
under  the  letter  of  authority,  ob- 
tained of  Plaintiff  in  America 
1500/.,  which  he  applied  to  the 
Defendant's  use,  and  for  the 
amount  drew  bills  on  Defend- 
ants, which  he  indorsed  to  Plain- 
tiff. He  did  not  shew  the  letter 
of  authority  to  the  Plaintiff;  there 
were  no  indorsements  on  it  of 
sums  previously  raised,  and  it  did 
not  appear  that  the  Plaintiff  knew 
that  any  money  had  been  raised 
before  by  C. ;  the  Defendant  re- 
fused to  accept  the  bills : 

Held,  that  the  Plaintiff  was  en- 
titled to  recover  1500/.  from 
Defendants,  as  money  had  and 
received  to  his  use.  IVithington 
V.  Herring  and  Others,  442 

PRAC- 


PRACTICE. 
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PRACTICE. 

See  Pleading,  9. 

U  Where  a  cognovit  was  given  on 
the  8th  of  Febmary  in  Hilary 
term,  with  a  condition  that  judg- 
ment should  not  be  entered,  un- 
less default  should  be  made  in 
payment  on  the  ensuing  \st  Aprils 
and  the  Defendant  died  in  Hi- 
lary vacation,  before  the  1st  of 
April,  judgment  entered  up  on 
the  10th  April  in  Hilary  vaca- 
tion, after  Defendant's  death, 
was  held  regular,  as  relating  to 
the  first  day  of  Hilary  term,  as 
also  execution  tested  of  a  day  in 
that  term  anterior  to  the  De- 
fendant's death.  Calvert  v.  Tom- 
^in.  Pave  1 

2.  The  Court  will  not  discharge  a 
defendant  from  custody  under  a 
ca.  sa,  on  the  ground  that  he  has 
been  before  irregularly  taken  and 
discharged  under  criminal  pro- 
cess at  the  instance  of  the  Plain- 
tiff.   Mackie  v.  Warren.  176 

3.  Where  Defendant,  after  an  ap- 
plication by  Plaintiff's  attorney, 
paid  Plaintiff  the  debt  demanded, 
without  notice  Chat  a  writ  had 
been  sued  out,  about  which  the 
Plaintiff  said  nothing,  and  the 
attorney  afterwards  arrested  De- 
fendant for  the  costs  on  a  writ 
which  had  been  sued  out  before 
the  payment  of  the  debt,  the 
Court  stayed  the  proceedings 
without  costs.     Rooke  v.  Wasp, 

190 

4.  In  moving  to  set  aside  an  award 
made  under  a  rule  of  Court,  the 
rule  nisi  ought  to  be  drawn  up 

Vol.  V. 


on  reading  the  rule. under  which 
the  matter  was  referred,  and  the 
objections  to  the  aw^rd  ought  to 
be  specified.   Christie  v.  Hamlet. 

Page  195 

5.  The  Court  discharged  a  rule  for 
changing  the  venue^  on  an  affi- 
davit that  the  Defendant's  at- 
torney had  said  he  should  change 
the  venue  to  postpone  the  trials 
and  (which  was  the  fact)  that  in 
the  interim  an  act  would  come 
into  operation  which  would  defeat 
the  Plaintiff's  claim.  Gaselee  J. 
dissentiente.  Amner  and  Another 
V.  CattelL  208 

6.  Money  paid  into  Court  i^ider 
7  &  8  G.  4.  c.  71.  to  abide  the 
event  of  a  cause,  is  not  paid  out 
under  a  rule  absolute  in  the  first 
instance.     Symes  v.  Rose.      269 

7-  The  Court  discourages  the  prac- 
tice of  ordering  nihil  to  be  re- 
turned as  a  scire  Jacias,  Bed- 
dington  v.  Beddington.  284 

8.  Affidavit,  that  the  Defendant 
had  undertaken  to  be  answerable 
to  the  creditors  of «/.  and  W.  M. 
for  the  amount  of  the  debts  of 
such  creditors,  on  their,  the  cre- 
ditors, undertaking  not  to  issue 
a  commission  of  bankrupt  agaiuBt 
J.  and  W.  M.  before  the  JjStb  of 
August ;  that  J,  and  W.  M.  owed 
Plaintiffs  1000^.;  that  neither 
Plaintifi^,  nor,  as  they  were  in- 
formed and  believed,  any  othet 
of  the  creditors  of  J.  and  W,  M 
sued  out  a  commission  of  bank- 
rupt against  J.  and  W,  M.  before 
the  16th  o£  August;  that  neither 
J,  and  W.  M.  nor  Defendant  paid 
Plaintiffs  the  1000/.  due  to  them 
from  J.  and  W.  M,;  and  that 
S  s  Defend- 
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SCI.  FA. 


Defendant  owed  Plaintiib  1000/. 
upon  his  Baid  undertaking ; 

Held,  insufficient  to  hold  De- 
fendant to  bail.  Elwofihy  and 
Others  t.  Maunder.       Pf^ge  295 

9.  Where  a  party  to  an  arbitration 
under  a  rule  of  court  revoked  the 
arbitrators'  authority  upon  dis- 
covering improper  conduct,  and 
dien  having  sued  for,  and  reco- 
vered by  action,  damages  for  the 
matter  in  dispute,  went  to  reside 
in  ScoUand,  the  Court  refused  to 
stay  execution  upon  the  iqppli- 
cation  of  the  adverse  party,  who 
proposed  thereby  to  compel  him 
to  appear  to  an  action  on  the  ar- 
bitration-bond, die  arbitrator  hav- 

.  ing  awarded  against  him,  notwith- 
standing the  revocation  of  au- 
thority.    Steward  Y.  WUUam$on. 

415 

10.  Judgment  signed  in  a  writ  of 

right,  because  a  blank  was  left 
for  the  word  esplees  in  the  count, 
set  aside.  Webb,  Demandant; 
Lane,  Tenant,  285 

11.  Payment  of  money  into  court 
upon  a  general  indebitatus  as- 
sumpsit is  no  admission  of  a 
contract  beyond  the  amount  of 
the  sum  paid  in.  Seaton  v.  Bene- 
dict. 28 


PROMISSORY  NOTE. 


See  Stamp. 


RECOVERY. 

I 

Where  one  of  the  vouchees  be- 
came insane  between  the  time  of 
executing  the  warrant  of  attorney 
and  the  passing  of  the  recovery, 
the  Court  refused  to  let  it  pass 
as  to  him,  but  permitted  it  as  to 
the  other  parties.  Vale  and 
Others f  Vouchees.  176 

REPLEVIN. 
See  Landlord  and  Txnant,  S. 

RESCOUS. 

Plaintiff  distrained  Defendant's  cat- 
tle damage-feasanty  and  went  to 
apprise  Defendant:  during  his 
absence  the  cattle  escaped  for 
half  an  hour  into  Defendant's 
ground,  whence  PlaintiflT,  on  his 
return,  drove  them  to  his  own 
yard:  Defendant  having  taken 
them  dience. 

Held,  no  rescue.    Knoxoles  v. 
Blake  and  Thomas.       Page  499 


SHAM  PLEA. 
See  Pleading,  8. 

SCHOOLMASTER, 
See  Assumpsit,  2. 


SCI.  FA. 
See  Practice,  7. 


SEA- 


TITHES 


TRESPASS. 
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SEA-WALLS. 
See  Action  on  the  Case. 

SHIPPING. 

It  is  no  defence  to  an  action  by  the 
owner  of  a  ship  for  demurrage, 
that  the  owner  has  omitted  to 
procure  the  necessary  papers  for 
the  discharge  of  the  cargo,  if  he 
omitted  to  do  so  at  the  request  of 
the  Defendant.  Furnell  v.  Tho- 
mas. Page  188 

STAMP. 

See  Mortgage,  2.  % 

A  note  for  lOO/.,  payable  to  A,  B. 
or  order  on  demand,  is  subject 
only  to  a  stamp  of  3^.  6d.  Ar- 
milage  v.  Berry  and  Another.  501 

STAYING  PROCEEDINGS. 
See  Practice,  3. 9. 


TITHES. 

Where  commissioners  under  an  in- 
closure  act  of  1769  were  to  make 
allotments  to  persons  possessing 
interests  in  the  contiguous  town- 
ships A.f  B,y  and  C,  and  made 
allotments  to  a  rector  in  B,  and 
C  in  respect  of  tithes  and  glebe 
to  which  he  was  entitled  in  B. 
and  C.9  and  in  A.  in  respect  of 
glebe  to  which  he  was  entitled 
in  A.,  but  omitted  to  make  any 


specific  allotment  in  A.  in  respect 
of  tithes  to  which  he  was  entitled 
in  A.;  the  act  containing  a  saving 
clause  for  all  persons  other  than 
those  to  whom  allotments  or  com- 
pensations should  be  made  in  re- 
spect of  their  several  interests, 
Held,  that  the  rector  was  not 
barred  from  suing  for  his  tithes 
in  A.  in  1825,  although  the  award 
was  to  be  final  unless  appealed 
against  in  six  months.  Thorpe 
V.  Cooper,  Page  116 

TOLL. 

1 .  Keeping  up  a  capstern  and  rope 
in  a  cove  to  assist  boats  in  land- 
ing, and  without  which  they  could 
not  safely  land  in  bad  weather, 
Held,  a  good  consideration  for 
a  reasonable  toll  on  all  boats  fre- 
quenting the  Cove,  whether  they 
used  the  capstern  or  not ;  and  the 
custom  to  exact  the  toll,  held 
good,  although  the  party  claim- 
ing it  was  neither  owner  of  the 
Cove  nor  lord  of  the  manor,  nor 
were  his  predecessors  shewn  to 
have  been  such ;  but  he  and  they 
had  always  been  owners  of  the 
spot  on  which  the  capstern  stood, 
and  of  an  estate  in  the  neighbour- 
hood. 

2.  Held,  that  a  fisherman  fre- 
quenting the  Cove  was  not  a 
competent  witness  for  a  party  re- 
sisting the  toll.  Lord  Falmouth 
V.  George.      •  Page  286 

TRESPASS. 

See  Costs,  2.    Malicious  Inju- 
ries' Act. 

1.  The  Plaintiff,  who  had  buiit  a 
chapel,  conveyed  it  to  Defendant 

by 
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TRESPASS. 


WRIT  OF  RIGHT. 


by  a  deedy  the  validity  of  which 
was  questionable.  Defendant 
took  possession,  and  gave  the 
key  to  a  gardener,  who,  with  his 
permission,  lent  it  to  the  Plaintiff 
to  preach  in  the  chapel.  The 
Plaintiff  thereupon  locked  the 
chapel,  and  refused  to  re-deliver 
the  key :  Held,  that  he  had  not 
sufficient  possession  to  maintain 
trespass.  Revett  v.  Brotvn.  7 
2.  1.  Defendant,  a  constable,  being 
told  by  A.  that  Plaintiff  had  rob- 
bed her,  and  the  information 
being  countenanced  by  a  sup- 
posed, intercepted  letter  which 
was  shewn  to  him,  apprehended 
Plaintiff,  a  respectable  inhabitant 
of  CheUenham,  at  her  lodgings, 
and  took  her  from  her  bed  at 
night  to  prison. 

The  charge  proving  unfounded. 
Plaintiff  sued  him  for  the  false 
imprisonment;  and  the  Judge 
having  directed  the  jury  to  con- 
sider whether  the  foregoing  cir- 
cumstances afforded  the  Defend- 
ant reasonable  ground  to  suppose 
the  Plaintiff  had  committed  a 
felony  ;  and  whether,  in  his  situ- 
ation, they  would  have  acted  as 
he  had  done,  Held,  that  this  di- 
rection was  substantially  correct. 


2.  Held  also,  that,  under  the 
circumstances,  the  degree  of  co- 
ercion resorted  to  by  the  Defend- 
ant was  not  excessive.  Davies 
V.  Russell  and  Others.    Page  354 

TROVER. 

See  Bankrupt,  5.     Actiom  on 
THE  Case,  2. 


VARIANCE. 
See  Pleading, 2,3.  Assumpsit,!. 

VENUE. 
See  Practice,  5. 

VEXATIOUS  ARREST. 

See  Costs. 


WRIT  OF  RIGHT. 
See  Amendment. 


END  OF  VOL.  V. 
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